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Reconsideration Request Form 

Version of 11 April 2013 

ICANN's Board Governance Committee is responsible for receiving requests for 
reconsideration from any person or entity that has been materially affected by 
any ICANN staff action or inaction if such affected person or entity believes the 
action contradicts established ICANN policies, or by actions or inactions of the 
Board that such affected person or entity believes has been taken without 
consideration of material information.  Note: This is a brief summary of the 
relevant Bylaws provisions.  For more information about ICANN's reconsideration 
process, please visit http://www.icann.org/en/general/bylaws.htm#IV and 
http://www.icann.org/en/committees/board-governance/. 

This form is provided to assist a Requester in submitting a Reconsideration 
Request, and identifies all required information needed for a complete 
Reconsideration Request.  This template includes terms and conditions that shall 
be signed prior to submission of the Reconsideration Request.   

Requesters may submit all facts necessary to demonstrate why the 
action/inaction should be reconsidered.  However, argument shall be limited to 
25 pages, double-spaced and in 12 point font. 

For all fields in this template calling for a narrative discussion, the text field will 
wrap and will not be limited. 

Please submit completed form to reconsideration@icann.org. 

 

1.   Requester Information 

Name: Amazon EU S.à.r.l. 

Address:  

Email:  

Phone Number (optional): 

 

C/o: 

Name:   Flip Petillion, Crowell & Moring LLP  

Address: 

Email:   

Phone Number (optional): 

 

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted

Contact nformation Redacted
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(Note: ICANN will post the Requester’s name on the Reconsideration Request 
page at http://www.icann.org/en/committees/board-governance/requests-for-
reconsideration-en.htm.  Requestors address, email and phone number will be 
removed from the posting.) 

 

2.  Request for Reconsideration of (check one only) : 

_X__ Board action/inaction 

___ Staff action/inaction 

 

3. Description of specific action you are seeking t o have reconsidered.  

(Provide as much detail as available, such as date of Board meeting, reference 
to Board resolution, etc.  You may provide documents.  All documentation 
provided will be made part of the public record.) 

Amazon EU S.à.r.l (hereinafter ‘Amazon’) seeks reconsideration of both 

actions and inactions of ICANN’s Board of Directors.  The specific 

actions/inactions of the Board are set forth in more detail below, specifically in 

response to Questions 8 and 10, and relate to the Board New gTLD Program 

Committee’s (‘NGPC’) Resolution 2014.05.14.NG03, approved on May 14, 2014 

and published on May 16, 2014 (hereinafter, the ‘Decision’), attached as Annex 

1.  In sum, the Affirmation of Commitments, Article 7, requires “ICANN commits 

to provide a thorough and reasoned explanation of decisions taken, the rationale 

thereof and the sources of data and information on which ICANN relied.”  The 

NGPC itself notes at the outset of its Decision that the GAC, an advisory 

committee created by and for ICANN and thus falling within the same governing 

principles as all other ICANN-created entities, provided no thorough or reasoned 

explanation of its decision.  Instead of rejecting the GAC Advice or conducting its 

own investigation to determine and record the rationale in a transparent manner, 
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as is the duty of the Board of Directors, the NGPC instead relied upon the 

specific statements of two interested governments as the consensus opinion of 

the GAC. The NGPC (1) failed to take into consideration material information, (2) 

relied on false and inaccurate information, (3) failed to take material action, and 

(4) took actions in clear violation of ICANN’s obligations under its Articles of 

Incorporation, Bylaws, Affirmation of Commitments and established policies.   

4. Date of action/inaction:  

(Note:  If Board action, this is usually the first date that the Board posted its 
resolution and rationale for the resolution or for inaction, the date the Board 
considered an item at a meeting.)   

On May 16, 2014 at 21:12 PDT (May 17, 2014 at 4:12AM UTC) the Board 

published the Decision apparently taken on May 14, 2014 (Annex 2 ). 

5. On what date did you became aware of the action or that action 
would not be taken? 

(Provide the date you learned of the action/that action would not be taken.  If 
more than fifteen days has passed from when the action was taken or not taken 
to when you learned of the action or inaction, please provide discussion of the 
gap of time.) 

Amazon learned of the Decision on Friday May 16, 2014 at 21:20 PDT. 

 

6. Describe how you believe you are materially affe cted by the action or 
inaction: 

Amazon applied for the gTLD strings .AMAZON (application ID 1-1315-

58086), .アマゾン (application ID 1-1318-83995) and .亚马逊 (application ID 1-

1318-5591) (collectively, the ‘Amazon Applications’ or ‘Applications’ or 

‘.AMAZON gTLDs’).  By accepting ICANN’s Governmental Advisory Committee’s 

(“GAC”) untimely advice against the Applications, ICANN’s Board of Director’s 

New gTLD Program Committee (“NGPC”) prevents Amazon from operating and 
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benefiting from the applied for .AMAZON gTLDs strings in connection with 

Amazon’s globally well-known trade name and trademarks – in which Amazon 

has invested significant resources – and interferes with Amazon’s legally 

protected rights in a discriminatory manner. Preventing Amazon from operating 

the applied for .AMAZON gTLDs in connection with its globally well-known trade 

name and trademarks, while allowing others to proceed, creates serious harm for 

a company operating primarily on the Internet.  

As with other companies, Amazon places paramount importance on 

protecting one of its most valuable assets – its trademark “AMAZON” –.  

Amazon’s AMAZON trademarks are registered, along with AMAZON-formative 

marks such as AMAZON.COM, AMAZON and Design, 亚马逊, and アマゾン 

(collectively “AMAZON Marks”), more than 1300 times in over 149 countries 

world-wide. This includes registrations for AMAZON Marks in the trademark 

offices and ccTLDs of Brazil, Peru, and the other regions that claim Amazon 

should not be allowed to use its global mark as a gTLD.  The Decision has the 

effect of creating a new international legal rubric that interferes with existing 

international and national laws that protect Amazon and the AMAZON Marks. 

Allowing the GAC to create far-reaching new rules and non-transparent policies 

on the back of a single applicant seriously undermines ICANN’s multistakeholder 

model and the GNSO policy development process. 

7. Describe how others may be adversely affected by  the action or 
inaction, if you believe that this is a concern.  

ICANN’s failure to follow the policies created by the GNSO as well as its 

own Bylaws, Articles of Incorporation, and the Affirmation of Commitments 
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creates inconsistency, injects unfairness and a lack of transparency in the 

process, and calls into question the fairness of the gTLD program as a whole.  

The Decision creates dangerous precedence that will embolden other 

governments and future Boards to circumvent or ignore proper legal processes 

and multi-stakeholder created policy, with no accountability for their actions. 

Such action will inevitably have a chilling effect on new entrants into the gTLD 

space. 

In addition, the Decision goes against the core objectives of the new gTLD 

program: opening up the top level of the Internet’s namespace to foster diversity 

and to encourage competition for the benefit of Internet users across the globe. 

Rejecting the Amazon Applications unjustifiably limits both of these objectives.  

8. Detail of Board or Staff Action – Required Infor mation 

Staff Action:  If your request is in regards to a staff action or inaction, please 
provide a detailed explanation of the facts as you understand they were provided 
to staff prior to the action/inaction presented to the staff and the reasons why the 
staff's action or inaction was inconsistent with established ICANN policy(ies).  
Please identify the policy(ies) with which the action/inaction was inconsistent.  
The policies that are eligible to serve as the basis for a Request for 
Reconsideration are those that are approved by the ICANN Board (after input 
from the community) that impact the community in some way.  When reviewing 
staff action, the outcomes of prior Requests for Reconsideration challenging the 
same or substantially similar action/inaction as inconsistent with established 
ICANN policy(ies) shall be of precedential value. 

Board action : If your request is in regards to a Board action or inaction, please 
provide a detailed explanation of the material information not considered by the 
Board.  If that information was not presented to the Board, provide the reasons 
why you did not submit the material information to the Board before it acted or 
failed to act.  “Material information” means any information that is material to the 
decision. 

If your request is in regards to a Board action or inaction that you believe is 
based upon inaccurate, false, or misleading materials presented to the Board 
and those materials formed the basis for the Board action or inaction being 
challenged, provide a detailed explanation as to whether an opportunity existed 
to correct the material considered by the Board.  If there was an opportunity to do 
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so, provide the reasons that you did not provide submit corrections to the Board 
before it acted or failed to act. 

Reconsideration requests are not meant for those who believe that the Board 
made the wrong decision when considering the information available.  There has 
to be identification of material information that was in existence of the time of the 
decision and that was not considered by the Board in order to state a 
reconsideration request.  Similarly, new information – information that was not 
yet in existence at the time of the Board decision – is also not a proper ground for 
reconsideration.  Please keep this guidance in mind when submitting requests. 

Provide the Required Detailed Explanation here: 

(You may attach additional sheets as necessary.) 

As will be demonstrated in greater detail below, the NGPC (1) disregarded 

material information, (2) relied on false and inaccurate material information, (3) 

failed to take material action, and (4) took action in violation of GNSO-created 

policy and ICANN’s own Articles of Incorporation, Bylaws and Affirmation of 

Commitments.  

I. The NGPC Failed to Deny GAC Advice that was Not Timely Submitted 
Per the Applicant Guidebook 
 
The NGPC acknowledges that its decision to reject the Applications is 

based on the GAC Advice issued by the GAC from the Durban Communique.  

“Whereas, the GAC met during the ICANN 47 meeting in Durban and issued a 

Communique on 18 July 2013[.]  Whereas, the GAC advised the ICANN Board in 

its Durban Communique that the GAC reached ‘consensus on GAC Objection 

Advice according to Module 3.1 part I of the Applicant Guidebook[.]’” 

The Applicant Guidebook (‘AGB’) states, “to be considered by the Board 

during the evaluation process, the GAC Advice on new gTLDs must be submitted 

by the close of the objection filing period.”  (AGB, § 1.1.2.7; §3.1)  ICANN’s 

objection filing period closed on 13 March 2013.   
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The GAC issued its first Advice in relation to new gTLD applicants almost 

a month after the close of the objection filing period, on April 11, 2013 in its 

Beijing Communique.  At that time the GAC was able to obtain consensus advice 

against two applications, but failed in its attempts to get consensus advice 

against the Amazon Applications. The GAC listed the Amazon Applications along 

with other strings such as .SPA, .WINE and .VIN, which the GAC identified as 

“gTLD strings where further GAC consideration may be warranted".   At that 

point, the NGPC should have treated the GAC advice found in the Beijing 

Communique as it has otherwise treated advice against .SPA, .WINE and .VIN, 

as unable to obtain consensus. There was no basis for the GAC to postpone its 

attempts to reach consensus until after the close of the objection period, and 

certainly not until after the Beijing Advice.  Similarly, there is no basis for the 

GAC to fail to report its unsuccessful attempts to obtain consensus advice 

against the Amazon Applications, and then to allow a second vote at another 

meeting several months later.   

The failure of the GAC to provide timely advice was first put forward to the 

NGPC in Amazon’s 10 May 2013 Response to the Beijing Advice.  The NGPC 

has continuously failed to address the impact of accepting GAC Advice submitted 

in an untimely manner in violation of the AGB as part of its overall deliberations.  

II. The NGPC Failed to Show Why the GAC Advice is “ Exceptional” Per 
the Applicant Guidebook 

Not only is the GAC’s Durban Advice untimely (supra), there is nothing in 

the GAC Advice or NGPC Resolution explaining why the Board believes that the 

circumstances under which the Applications were filed or their content is 
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“exceptional.”  Section 5.1 of the AGB states, “[u]nder exceptional circumstances, 

the Board may individually consider a gTLD application.”   

All three of Amazon’s Applications passed initial evaluation, including the 

geographic review panel.  All three successfully defended against community 

objections brought by the Independent Objector (who made the same arguments 

put forth by the Governments of Peru and Brazil to the GAC).  No timely 

consensus advice was issued and, as noted by the NGPC, no clarification was 

given as to the rationale for the untimely advice.  

The NGPC fails to explain why the facts in this case are “exceptional” – or 

“so exceptional as to move the NGPC to individually consider the Amazon 

Applications” – as opposed to those found in other similarly situated applications.  

As this creates disparate treatment with other applications, this cannot be 

considered immaterial.  

III. The NGPC Failed to Apply the Appropriate GAC G overning Principles 
to the GAC Advice 

 
The NGPC claims the AGB provides that GAC Advice creates “a strong 

presumption for the ICANN Board that the application should not proceed.”   

Amazon refutes that the GAC had the right, under the AGB as created by 

the ICANN community (described in detail in Amazon’s August 23, 2013 

Response to the ICANN Board of Directors on the GAC Durban Advice), to 

object to the Amazon Applications based on the 2007 GAC Principles.  For the 

sake of argument, however, even if the GAC did have the right to make this 

objection, the only GAC Advice that can be taken into account under the rules of 

the AGB is, arguably, the Beijing GAC Advice from April 2013.  And, as already 
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noted, under the Beijing GAC Advice, the NGPC should have treated the 

Amazon Applications in the same manner it treated the applications for .SPA, 

.WINE and .VIN (or should have allowed the Amazon Applications to proceed as 

no consensus was reached against these applications). 

The Durban GAC Advice, therefore, should be reviewed by the NGPC as 

it would review any other GAC Advice.  As noted by the NGPC in the Decision, 

“the ICANN Bylaws require the Board to take into account the GAC’s advice on 

public policy matters in the formulation and adoption of the policies.”  In other 

words, ICANN’s Bylaws do not apply a “strong presumption” to GAC Advice – 

particularly GAC Advice that does not contain a detailed explanation of how the 

advice affects public policy or the reasons for the “consensus” advice.   

As a result the NGPC failed to apply the appropriate principles governing 

the review of GAC Advice.  

And even if the GAC Advice created a strong presumption, quod non, this 

does not prevent the NGPC from rejecting the GAC Advice, provided the NGPC 

gives “a rationale for doing so" (AGB, §1.1.2.7). As demonstrated by Amazon in 

its response to the Durban communiqué and in its subsequent communications, 

accepting the GAC Advice would violate various provisions of ICANN’s Bylaws, 

Articles of Incorporation and Affirmation of Commitments. Not only did Amazon 

provide the NGPC with a rationale for rejecting the GAC Advice, it showed that 

the NGPC had no choice but to reject the GAC Advice. As a result, any 

presumption that could have been created by the GAC Advice was clearly 

rebutted by Amazon’s communications (which the NGPC failed to consider). 
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IV. The NGPC Improperly Reviewed an Early Warning a s Rationale for 
GAC Advice 
 
The Decision states “[a]lthough the NGPC does not have the benefit of the 

rationale relied upon by the GAC in issuing its consensus advice in the Durban 

Communique on the applications for .AMAZON (and related IDNs) the NGPC 

considered the reason/rationale provided in the GAC Early Warning submitted on 

behalf of the governments of Brazil and Peru[.]”  An Early Warning is not GAC 

rationale for consensus GAC Advice. The AGB is clear that an Early Warning is 

“a notice only. It is not a formal objection, nor does it directly lead to a process 

that can result in rejection of the application.”  (AGB, §1.1.2.4)  In addition, “GAC 

Consensus is not required for a GAC Early Warning to be issued.”  (Id. 

(emphasis added))  Finally, an Early Warning is not even required before the 

GAC can issue consensus advice. 

The rationale provided in the Early Warning and relied upon by the NGPC 

reflects only the concerns of two governments and cannot be used as the 

consensus rationale of the entire GAC.  The NGPC should not have relied upon 

the Early Warning in making its Decision and, should, instead, have conducted 

further inquiry of the GAC as to the basis and reason for the consensus advice. 

The NGPC’s failure to perform this inquiry, is an unjustified refusal to consider 

material information. In addition, by relying on the opinions of two governments 

as representative of the consensus of the GAC, the NGPC is inaccurately 
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presenting this information and is relying on the false premise that this 

information contains the rationale for the GAC Advice.  

V. The NGPC Took the Advice of Two Governments in V iolation of the 
Applicant Guidebook and ICANN Bylaws and Articles o f 
Incorporation and Failed to Consider Material Infor mation 

The Decision states that “the concerns raised by the relevant parties 

highlight the difficulty of the issue.”  In the matter of the NGPC’s review of GAC 

consensus advice, however, the only relevant parties are the GAC and Amazon.  

Instead of considering the GAC rationale or, in its absence making the 

appropriate inquiry into the rationale, the NGPC accepts the views of two 

governments and infers that these opinions represent consensus advice of all 

GAC members. 

The GAC has not expressed any explanation of how or why it arrived at its 

late consensus opinion that the Amazon Applications should not proceed.  The 

GAC website states that “the GAC produces various kinds of written advice for 

communication to the Board, including:  1) letters signed by the GAC Chair on 

behalf of the GAC; and 2) communiques and submissions endorsed by the GAC 

at face-to-face GAC meetings.”  In addition, Article XII of the GAC’s Operating 

Principles states, “[a]dvice from the GAC to the ICANN Board shall be 

communicated through the Chair.”  The only communications regarding 

consensus advice from the GAC itself are contained in the Beijing, Durban, 

Buenos Aires and Singapore Communiques. 

Two individual countries, Brazil and Peru, who have representatives within 

the GAC, expressed concerns with the .AMAZON application as reflected in an 
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Early Warning (Annex 3 ).  No Early Warning was expressed in relation to .アマ

ゾン or .亚马逊.  But as noted above, an Early Warning represents only notice to 

an Applicant that a government may have concerns with a particular application – 

nothing more.   

In addition, the NGPC also considered and relied upon letters submitted to 

the NGPC by representatives of the Governments of Brazil and Peru, at least 

one of which misstates the facts (infra).     

Similarly, on April 7, 2014 the NGPC sent both Amazon and the GAC a 

copy of M. Jerome Passa’s Expert Report for comment.  The NGPC specifically 

asks the GAC and Amazon to provide comment on the report for the NGPC 

deliberations.  The GAC did not provide comment, however both representatives 

from Brazil and Peru submitted correspondence on behalf of their individual 

governments.  The opinions of the two governments – again, as opposed to the 

opinion of ICANN’s GAC – were considered in this process. Amazon’s response 

was not considered (infra). 

This begs the question why, if the NGPC is to consider the submissions by 

individual third-parties, it did not seek out the opinions of other governments 

(infra) or take into account the volume of public comments made to the Board in 

Durban in opposition to the GAC Advice?  These comments represent many 

individuals, organizations, business interests, stakeholder groups, and others in 

opposition to the GAC Advice on the Applications. (Annex 4 )  Nothing in the 

Decision suggests the NGPC considered comments submitted to the Board by 

the ICANN Community as part of ICANN’s formal comment process. 
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As set forth in detail in Amazon’s GAC Advice Response, the 

Governments of Brazil and Peru had the opportunity to make their individual case 

against Amazon’s Applications through the proper channel set forth in the AGB, 

which was to file a Community Objection against the Applications (as the 

Government of Argentina did with .PATAGONIA).  Brazil and Peru chose not to 

file an objection, but instead the NGPC has allowed Brazil and Peru to file a de 

facto objection that is clearly not allowed by the AGB and which is not based on 

objective criteria. In fact, it is not based on any criteria at all. This denied Amazon 

the benefit of an independent panelist’s review of the Governments claims, as 

provided for in the AGB and in violation of GNSO and Board approved policy. 

Had Brazil or Peru chosen to object to the Amazon Applications on the basis of 

the AGB criteria, such objection would have failed, as is shown by the 

independent panelist’s rejection of the Community Objection in ICC Decision 

Case No. Exp/396/ICANN/13 (infra). 

VI. The NGPC Relied on False and Inaccurate Materia l Information 

The NGPC considered letters submitted to the NGPC by representatives 

of the Governments of Brazil and Peru. These letters do not represent the 

consensus opinion of the GAC, but rather the opinion of two Governments in 

particular. The letter dated April, 11 2014 from Mr. Fernando Rojas Samanéz 

(Vice Minister of Foreign Affairs, Peru) – which the NGPC indicates was 

considered as part of the NGPC's deliberations – even misstates the existence of 

the term ‘Amazon on the ISO-3166 lists’. It states (Annex 5 ):  

“4. The Durban communique voices the opinion of the 
community of countries that integrate the ICANN.  Such 
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communique reiterates the rights of the countries to intervene in 
claims that include words that represent a geographical location of 
their own – which by the way in this case, is recognized by ISO 
codification – in particular when such terms evoque strategic, 
historical and cultural values for the eight countries of the Amazon 
basin and their people.” 
 
None of the applied for strings in the Amazon Applications are recognized 

by relevant ISO codification.  (The GAC representative for Peru made a similar 

misstatement before the GAC vote in Durban.  “[Amazon] has been allotted the 

three-digit code number.  So it is in that 3166-2 list.”  

(http://durban47.icann.org/meetings/durban2013/transcript-gac-plenary-16jul13-

en.pdf).) In addition, and as demonstrated again below, the Durban communiqué 

does not “voice the opinion of the community of countries that integrate the 

ICANN”.   

As a result, the abovementioned letter contains false and inaccurate 

information. It misleads its readers as to the content of relevant ISO codification.  

The NGPC states that it has considered this letter, but failed to identify 

any false and inaccurate information contained in this letter. In conclusion, the 

NGPC relied on false and inaccurate information in making its Decision. This is 

an express ground for reconsideration under Article IV(2)(c) of the Bylaws.  

VII. The NGPC Failed to Consider Material Informati on From the US 
Government 
 
The NGPC failed to consider material information provided by the United 

States Government.  In its July 2013 statement on the decision to remain neutral 

in the GAC deliberations on the Applications, the United States Government 

states: 
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“The United States affirms our support for the free flow of information 
and freedom of expression and does not view sovereignty as a valid 
basis for objecting to the use of terms, and we have concerns about 
the effect of such claims on the integrity of the process. We considered 
that the GAC was of the same mind when it accepted ICANN’s 
definition of geographic names in February 2011 and agreed that any 
potential confusion with a geographic name could be mitigated through 
agreement between the applicant and the concerned government. In 
addition, the United States is not aware of an international consensus 
that recognizes inherent governmental rights in geographic terms.” 
(Annex 6 )  

 

The Statement goes on to note that the rules found in the AGB do not 

“specifically prohibit or condition” strings such as Amazon’s.  (Annex 6 ) 

Nothing in the United States Government’s statement implies that the 

United States agreed to GAC Consensus Advice based on its concerns that the 

Applications would harm the public interest, as the NGPC suggests was the GAC 

rationale based on the Early Warning.  Quite the contrary, the United States 

Government suggests the pending GAC Advice may in fact result in limitations 

on free expression.     

The statement from the U.S. Government calls into direct question the 

belief that the Durban Advice is clearly representative of the consensus adoption 

by the entire GAC of the opinion set forth by Brazil and Peru in its Early Warning 

or follow-up correspondence.  The letter infers, instead, that the GAC process is 

being used to create rights in government otherwise unsupported by international 

law.  This statement should raise additional concerns by the NGPC that the GAC 

Advice – even if, for sake of argument, it should be given a “strong presumption” 

– in fact violates ICANN’s Bylaws and Articles of Incorporation. In addition, this 

statement makes clear that any GAC consensus advice was not based on strict 
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agreement with the opinions of Brazil and Peru on why the Applications should or 

should not be allowed to proceed.  The NGPC failed to conduct an inquiry as to 

how and why the GAC arrived at consensus advice, which would allow the 

NGPC to make an informed determination as to whether or not the GAC advice 

is “exceptional” as required by the AGB. 

VIII.  The NGPC Failed to Consider the Expert Deter mination in ICC 
Decision Case No. Exp/396/ICANN/13 
 
Despite awareness that the Community Objection process is the 

appropriate avenue designated by ICANN for individual governments wanting to 

contest geographic terms not included in the Applicant Guidebook, no 

representative from Brazil or Peru (or any of the other Amazonia region 

countries, the OTCA or any other country) filed a Community Objection. Instead, 

a third party – the “Independent Objector” (the ‘IO’, who represented the 

Government of Peru at the time he was contracted with by ICANN) – filed a 

Community Objection on behalf of the region. 

The Expert Panelist assigned to make a determination in this case 

rejected the IO’s objection in ICC Decision Case No. Exp/396/ICANN/13 (the 

‘Expert Determination’) and inter alia considered that “‘Amazon’ has been used 

as a brand, trademark and domain name for nearly two decades also in the 

States arguably forming part of the Amazon Community. It is even registered in 

those States. There is no evidence, or even allegation, that this has caused any 

harm to the Amazon Community’s interest, or has led to a loss of reputation 

linked to the name of the region or community or to any other form of damage” 

(Annex 7 , para. 102). The Expert considered that “there is no evidence either 
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that internet users will be incapable of appreciating the difference between the 

Amazon group and its activities and the Amazon River and the Amazon 

Community, or that Amazonia and its specificities and importance for the world 

will be removed from public consciousness, with the dire consequences 

emphasized by the IO. Were a dedicated gTLD considered essential for the 

interests of the Amazon Community, other equally evocative strings would 

presumably be available. ‘.Amazonia’ springs to mind” (Annex 7 , para. 103). 

Amazon has made it clear that it would not object to the strings .AMAZONIA, 

.AMAZONAS or .AMAZONICA. 

The NGPC’s Decision, however, did not consider the Expert 

Determination and fails to consider that: 1) the GAC was involved in a 

community-derived process and resulting policy that provided the specific avenue 

of a filing of a Community Objection for individual governments and/or interested 

parties to address localized concerns with applied-for strings that did not require 

government support; 2) the Brazilian and Peruvian Governments chose not to 

raise a Community Objection against the Amazon Applications, which did not 

require government support; and 3) such Community Objection would have been 

deemed to fail if they did, since the criteria for objecting would not have been 

met, as is demonstrated by the Expert Determination.  

This is all material information – directly rebutting the claims made by the 

Governments of Brazil and Peru upon which the NGPC relies – that was 

disregarded by the NGPC in reaching its Decision despite being available to it. 
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The Expert Determination shows that there was no reason for the NGPC to 

accept the GAC Advice and all reason to reject the GAC Advice.  

IX.  The NGPC Failed to Consider the Expert Report and the Request for 
Additional Studies 
 

ICANN commissioned a single legal opinion by an independent third party 

expert, M. Jérôme Passa (‘Expert Report’) (Annex 8 ).  

The NGPC states that it has considered the Expert Report. However, the 

NGPC fails to address how it took the Expert Report into account in reaching its 

Decision.  In addition, the NGPC failed to consider Amazon’s request for 

additional studies.  

On April 7, 2014, ICANN provided the Expert Report to Amazon and noted 

that “it welcomed any additional information that the parties believed to be 

relevant to the NGPC in making its final decision on the [GAC Advice]” (Annex 

1). In a letter dated April 14, 2014 from Amazon’s Vice President, Intellectual 

Property, M. Scott Hayden, Amazon raised the issue that the Expert Report was 

limited in scope, as it only dealt with legal principles of intellectual property. The 

Expert Report did not address the other principles of international law raised by 

Amazon in its Response to the GAC’s Durban Advice nor the fundamental 

principles of ICANN’s Bylaws and Articles of Incorporation that require ICANN – 

and the GAC, which was created by and operates under these governing 

documents – to follow its policies in accordance with relevant international law.  

Of particular concern to Amazon is ICANN Staff’s apparent instructions to 

the Independent Expert to address only whether under intellectual property laws, 

governments could claim legally recognized sovereign or geographic rights in the 
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term ‘Amazon’ or whether ICANN was ‘obliged’ to grant .AMAZON based on pre-

existing trademark registrations. These are not, however, the questions Amazon 

requested ICANN seek independent advice on (nor are they the claims made by 

Amazon).  The real question is whether, by accepting the GAC advice, which is 

not rooted in any existing law, ICANN would be violating either national 

international law.   

Despite Amazon’s requests that ICANN conduct this analysis, there are no 

indications that ICANN even considered commissioning additional studies to 

analyze the other relevant principles of international law raised by Amazon. To 

the contrary, the fact that ICANN did not act on these requests – as 

demonstrated above, in Amazon’s response to the GAC Advice (Annex 9 ) and in 

M. Scott Hayden’s letter (Annex 10 ) – shows that ICANN failed to consider this 

material information and failed to take specific action necessary for it to make a 

balanced determination on whether or not GAC Advice is in contravention with 

ICANN’s governing documents, including Articles I(2), II(3) and III(1) of ICANN’s 

Bylaws, Article 4 of ICANN’s Articles of Incorporation, or Sections 4, 5, 7 and 9.3 

of the Affirmation of Commitments. 

 

X.  The NGPC Failed to Consider Its Fundamental Obl igations Under the 
ICANN Bylaws and Articles of Incorporation 
 

The Decision does not take Articles I(2), II(3) and III(1) of ICANN’s 

Bylaws, Article 4 of ICANN’s Articles of Incorporation, or Sections 4, 5, 7 and 9.3 

of the Affirmation of Commitments into account. In addition, and as evidenced by 

each of Amazon’s responses in this matter, the failure of the Board to reject GAC 
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Advice violates GNSO policy that (1) all new gTLD registry applicants should be 

evaluated against transparent and predictable criteria, fully available to 

applicants prior to the submission of applications (Council Policy 

Recommendation 1); and (2) there must be a clear and pre-published application 

process using objective and measurable criteria (Council Policy 

Recommendation 9).  

By way of example, the AGB is clear about what types of strings are 

blocked and/or require government approval to proceed.  The AGB does not give 

the Board and/or the GAC carte blanche discretion – without a legitimate reason 

– to override this GNSO created policy.  Among the factors cited to in the 

Decision is the Early Warning’s claim that one of the Applications “matches part 

of the name, in English, of the ‘Amazon Cooperation Treaty Organization’, an 

international organization[.]”  The AGB does not, however, give the NGPC or the 

Board the right to object to an applied for string because it represents part of the 

name of an international organization in any language.   

Under this logic, the GAC could reject an application for .UNITED because 

the word “united” is found in the trade name of the United Nations.  The GAC 

could similarly reject .VERMELHO or .RED because the word “red” is contained 

in the trade name of the ‘Red Cross’.  If the NGPC accepts this argument as 

legitimate, as it appears to have accepted in its Decision, the NGPC is in clear 

violation of ICANN’s governing documents and GNSO-created policy. 

Compliance with ICANN’s obligations under its Bylaws and Articles of 

Incorporation cannot be seen as ‘not significant’ or as information that is ‘not 
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material’.  If the NGPC wishes to revise the AGB, it should have suspended all 

applications and opened the consensus building process again to prevent these 

principles from being violated.  At a minimum, the NGPC should have sought 

comment from the GNSO as to whether or not the changes proposed by the 

untimely GAC Advice are in violation of GNSO Policy as claimed by Amazon in 

its many filings.  Such action is not unknown to the NGPC, which sought this very 

input from the GNSO in connection with the unrelated Specification 13 as 

recently as March 2014.  The NGPC should not consider its obligation to the 

GNSO, or the GNSO’s role, as discretionary.  

 

XI.  The NGPC Failed to Consider the Fiscal Implica tions of Its Decision 
 
The NGPC states there are no foreseen fiscal impacts to ICANN 

associated with its Decision.  As stated above, however, the NGPC (1) failed to 

conduct an investigation into the question of whether or not ICANN violates 

national and/or international law by refusing the Amazon Applications; (2) failed 

to conduct itself in a transparent and accountable manner, as required by its 

Affirmation of Commitments, Bylaws, and Articles of Incorporation; and (3) made 

a Decision after ignoring available material information, mistakenly relied on 

correspondence from interested third-parties as equivalent to the GAC, and failed 

to conduct a thorough review of and inquiry into the “international legal and policy 

principles” consensus GAC advice is supposedly based upon.   

Should it be determined that the Decision in fact violates various national 

and international laws, the costs of defending an action (whether through the 

Independent Review Process or through U.S. courts) will have significant fiscal 
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impacts on ICANN, not to mention the impact on ICANN’s reputation as a 

neutral, transparent, and accountable multi-stakeholder organization.  The NGPC 

failed to make the appropriate inquiry into the fiscal impact of its decision. 

9. What are you asking ICANN to do now? 

(Describe the specific steps you are asking ICANN to take.  For example, should 
the action be reversed, cancelled or modified? If modified, how should it be 
modified?) 

Amazon asks ICANN to reverse Resolution 2014.05.14.NG03, to direct 

the NGPC to reject the GAC advice identified in the GAC Register of Advice as 

2013-07-18-Obj-Amazon, and to direct the President and CEO, or his designee, 

that the applications for .AMAZON (application number 1-1315-58086) and 

related IDNs in Japanese (application number 1-1318-83995) and Chinese 

(application number 1-1318-5591) filed by Amazon EU S.à r.l. should proceed.  

10. Please state specifically the grounds under whi ch you have the 

standing and the right to assert this Request for R econsideration, and the 

grounds or justifications that support your request .   

(Include in this discussion how the action or inaction complained of has resulted 
in material harm and adverse impact.  To demonstrate material harm and 
adverse impact, Requester must be able to demonstrate well-known 
requirements: there must be a loss or injury suffered (financial or non-financial) 
that is a directly and causally connected to the Board or staff action or inaction 
that is the basis of the Request for Reconsideration. The requestor must be able 
to set out the loss or injury and the direct nature of that harm in specific and 
particular details.  The relief requested from the BGC must be capable of 
reversing the harm alleged by Requester.  Injury or harm caused by third parties 
as a result of acting in line with the Board’s decision is not a sufficient ground for 
reconsideration.  Similarly, injury or harm that is only of a sufficient magnitude 
because it was exacerbated by the actions of a third party is also not a sufficient 
ground for reconsideration.) 

I. The NGPC Failure to Consider Material Informatio n Harmed Amazon 
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As demonstrated above, the NGPC failed to consider material information, 

including fundamental principles of International law and of ICANN’s own Bylaws 

and Articles of Incorporation. ICANN also failed to make a fair application of its 

own policies, developed through years of multistakeholder-created consensus. 

ICANN not only failed to consider material information, ICANN’s failure 

resulted in (1) the NGPC adopting a resolution that violates the abovementioned 

fundamental principles, (2) creates disparate treatment without any justified 

cause, and (3) directly harms Amazon. 

Indeed, Amazon has made its investment in the gTLD program with a view 

to acquire and operate the gTLDs identified in the Amazon Applications. These 

investments were made because Amazon believes the operation of these gTLDs 

will allow Amazon to better communicate with the Internet user and to benefit 

from the opportunities that a proprietary brand TLD gives to Amazon. The 

Decision does not allow Amazon to proceed with its applications for strings that 

reflect its globally protected trade name and trademarks. The Decision blocks the 

applications for strings otherwise permitted for registration by ICANN’s policy as 

outlined in the Applicant Guidebook. In addition, Amazon has invested significant 

time and effort in defending the Amazon Applications against unreasoned GAC 

Advice, which asks the Board to supersede the community-derived process and 

policy in contravention with ICANN’s Bylaws and Articles of Incorporation. As a 

result of this GAC Advice, the Amazon Applications have suffered unnecessary 

delays and are currently experiencing further delays because of the Decision. 
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II. The requested relief reverses most of the harm 
 

Although the requested relief in this Reconsideration Request does not 

compensate for the lost time and effort, it reverses most of the harm in that the 

relief allows Amazon to proceed with operating safe and secure gTLDs, using the 

trademark and trade name users trust and recognize due to the goodwill Amazon 

has created in the online space, for the benefit of its consumers globally. 

11. Are you bringing this Reconsideration Request o n behalf of multiple 
persons or entities?  (Check one) 

____ Yes  

__X__ No 

 

11a.  If yes, Is the causal connection between the circumstances of 
the Reconsideration Request and the harm the same f or all of the 
complaining parties?  Explain. 

 

Do you have any documents you want to provide to IC ANN? 

If you do, please attach those documents to the email forwarding this request.  
Note that all documents provided, including this Request, will be publicly posted 
at http://www.icann.org/en/committees/board-governance/requests-for-
reconsideration-en.htm. 

1. NGPC Resolution 2014.05.14.NG03 

2. Communication on May 16, 2014 by ICANN indicating the timestamp of 
the publication of NGPC Resolution 2014.05.14.NG03 

3. GAC Early Warning by the GAC representative of Peru and the GAC 
representative of Brazil    

4. Examples of public comments made to the Board in Durban in opposition 
to the GAC Advice   

5. Letter dated April 11, 2014 from Mr. Fernando Rojas Samanéz (Vice 
Minister of Foreign Affairs, Peru) 

6. U.S. Statement on Geographic Names in Advance of ICANN Durban 
Meeting, July 2013  
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7. ICC Decision Case No. Exp/396/ICANN/13 

8. Legal opinion by M. Jérôme Passa 

9. Amazon’s GAC Advice Response 

10. Letter dated April 14, 2014 from M. Scott Hayden 

 

Terms and Conditions for Submission of Reconsiderat ion Requests  

The Board Governance Committee has the ability to consolidate the 
consideration of Reconsideration Requests if the issues stated within are 
sufficiently similar. 

The Board Governance Committee may dismiss Reconsideration Requests that 
are querulous or vexatious. 

Hearings are not required in the Reconsideration Process, however Requestors 
may request a hearing.  The BGC retains the absolute discretion to determine 
whether a hearing is appropriate, and to call people before it for a hearing.   

The BGC may take a decision on reconsideration of requests relating to staff 
action/inaction without reference to the full ICANN Board.  Whether 
recommendations will issue to the ICANN Board is within the discretion of the 
BGC. 

The ICANN Board of Director’s decision on the BGC’s reconsideration 
recommendation is final and not subject to a reconsideration request. 

 

 May 29, 2014 

_________________________________ _____________________ 

Signature      Date 
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May 29, 2014 

 

To the attention of the members of the 

ICANN Board Governance Committee 

4676 Admiralty Way, Suite 330 

Marina del Rey, CA 90292 

 

By e-mail: reconsideration@icann.org 

 

Request for Reconsideration of the Decision of August 21, 2013 Materially Affecting 
Amazon EU S.à.r.l.. 

 

Dear Sir, 

 

Please find attached a Reconsideration Request relating to the Decision of May 14, 2014, 
submitted on behalf of Amazon EU S.à.r.l. 

This Reconsideration Request is submitted to you in your capacity of members of the ICANN 
Board Governance Committee, within the 15-day window of opportunity to submit such a 
request. 

 

Yours sincerely, 

 

 

Flip Petillion 
Crowell & Moring LLP 

 
 

Contact Information Redacted

Contact Information Redacted




