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I, M. Stuart Lynn, declare: 

1. I am the President and Chief Executive Officer of Defendant Internet Corporation 

for Assigned Names and Numbers ("ICANN"), a position I have held since March 13, 2001.  I 

have personal knowledge of the matters set forth herein and am competent to testify to those 

matters. 

Bylaws and Inspection Procedures 

2. Article V, Section 21 of ICANN's Corporate bylaws provides that "[t]he 

Corporation shall establish reasonable procedures to protect against the inappropriate disclosure 

of confidential information."  A true and correct copy of this section of ICANN's bylaws is 

attached hereto as Exhibit 1.   

3. ICANN's procedures for director access to its corporate records and properties are 

called "ICANN Procedures Concerning Director Inspection of Records and Properties" 

("ICANN's Inspection Procedures").  A true and correct copy of the Inspection Procedures is 

attached hereto as Exhibit 2. 

4. Section 1 of ICANN's Inspection Procedures provides that "[t]hese procedures 

balance the Directors' interest in inspecting records and corporate properties with the legitimate 

interests of the Corporation in ensuring that requests are addressed in a reasonable fashion 

without undue burden on management, and with the protection of the security of corporate 

information against inappropriate disclosure and the protection of privacy interests.  These 

procedures do not diminish a Director's rights to inspect, as reflected in California law and Article 

V, Section 21 of the Corporation's bylaws . . . ." 

5. Section 5 of ICANN's Inspection Procedures provides that "[t]o the extent the 

Chief Executive Officer, in consultation with the General Counsel of the Corporation, determines 

that compliance with any request for records necessarily involves issues of confidentiality, 

privilege, or privacy of a nature which require limitation of or conditions on the Director's access 

or use of the requested records, the Chief Executive Officer shall advise the requesting Director 

of the issues which require the restrictions and the nature of any proposed restrictions on access 

or use."   
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6. If a Director disagrees with the arrangements proposed by the Chief Executive 

Officer, Section 6 of ICANN's Inspection Procedures provides a mechanism for the Audit 

Committee of the Board of Directors to review the proposed arrangements.  Specifically, Section 

6 of ICANN's procedures provides that "[i]f the Director believes that any restrictions proposed 

by the Chief Executive Officer are unreasonable, the Chief Executive Officer shall submit the 

request to the Audit Committee of the Board of Directors of the Corporation for resolution."   

Development of Inspection Procedures 

7. On March 11, 2001, I attended a meeting of the Audit Committee of ICANN's 

Board of Directors in Melbourne, Australia.  A true and correct copy of the Melbourne Audit 

Committee minutes is attached hereto as Exhibit 3. 

8. Between March of 2001 and September of 2001, before ICANN's Inspection 

Procedures were developed, Mr. Karl Auerbach, one of ICANN's nineteen directors, occasionally 

inquired of me as to when he would be able to access ICANN's corporate records.  In response to 

each of Mr. Auerbach's inquiries, I informed Mr. Auerbach that the Audit Committee of the 

Board of Directors was developing procedures for director access to corporate records and that 

the records Mr. Auerbach requested would be made available to Mr. Auerbach for inspection, 

pursuant to those procedures, once the procedures had been finalized.   

9. On August 6, 2001, I contacted Mr. Auerbach to inform him that I believed the 

Audit Committee would be finalizing the procedures for director access to corporate records 

before the end of August.  A true and correct copy of my August 6, 2001 e-mail to Mr. Auerbach 

is attached hereto as Exhibit 4. 

10. On August 22, 2001, I informed Mr. Auerbach of my belief that the records 

inspection procedures would be completed "in the next few days."  A true and correct copy of my 

August 22, 2001 e-mail to Mr. Auerbach is attached hereto as Exhibit 5. 

11. On September 2, 2001, I sent an e-mail to the Board of Directors, including Mr. 

Auerbach.  I attached to that e-mail the Inspection Procedures that had been endorsed by the 

Audit Committee.  A true and correct copy of my September 2, 2001, e-mail to the Board is 

attached hereto as Exhibit 6. 
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12. The same day, on September 2, 2001, I also sent a separate e-mail to Mr. Auerbach 

confirming the completion of the Inspection Procedures and inviting Mr. Auerbach to pursue his 

request for access to the corporate records.  A true and correct copy of my September 2, 2001 

e-mail to Mr. Auerbach is attached hereto as Exhibit 7. 

13. On September 3, 2001, Mr. Auerbach sent an e-mail to me via the Board list in 

which he stated "I personally am very happy that there are now clearly specified procedures."  A 

true and correct copy of Mr. Auerbach's September 3, 2001 e-mail is attached hereto as Exhibit 8. 

Mr. Auerbach's Inspection Request 

14. On September 23, 2001, Mr. Auerbach made a written request to me for access to 

certain of ICANN's corporate records.  A true and correct copy of Mr. Auerbach's September 23, 

2001 letter to me is attached hereto as Exhibit 9. 

15. Pursuant to Section 5 of the attached Inspection Procedures, I determined, in 

consultation with ICANN's General Counsel, that Mr. Auerbach's September 23, 2001 request for 

access to corporate records necessarily involved issues of confidentiality, privilege, or privacy 

which required conditions on Mr. Auerbach's access to and use of the requested records.  For 

example, Mr. Auerbach was specifically requesting documentation concerning ICANN's General 

Ledger, funds, financial obligations, and ICANN's relationship with its lawyers. 

16. I then advised Mr. Auerbach, pursuant to Section 5 of the Inspection Procedures 

and by letter dated October 5, 2001, of the proposed arrangements for Mr. Auerbach's access or 

use.  My letter to Mr. Auerbach provided space for Mr. Auerbach to countersign it in 

acknowledgement of the proposed arrangements.  A true and correct copy of my October 5, 2001 

letter to Mr. Auerbach is attached hereto as Exhibit 10. 

17.  Mr. Auerbach did not countersign the October 5, 2001 letter in acknowledgement 

of the proposed arrangements for his access or use of ICANN's corporate records and, to my 

knowledge, he has never agreed to any arrangements for his access or use of ICANN's corporate 

records. 
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18. In an October 15, 2001 response to my October 5, 2001 letter, Mr. Auerbach 

objected to the proposed arrangements.  A true and correct copy of Mr. Auerbach's October 15, 

2001 letter is attached hereto as Exhibit 11. 

19. In an October 21, 2001 letter to Mr. Auerbach, I informed him that based on the 

objections to the proposed arrangements stated in Mr. Auerbach's October 15, 2001 letter and 

pursuant to Section 6 of the Inspection Procedures, I was referring Mr. Auerbach's letter to the 

Audit Committee for its consideration.  In the October 21, 2001 letter, I also reiterated my 

invitation to Mr. Auerbach to come to ICANN to inspect the records according to the proposed 

arrangements pursuant to section 5 of the Inspection Procedures.  A true and correct copy of my 

October 21, 2001 letter to Mr. Auerbach is attached hereto as Exhibit 12. 

20. In an October 27, 2001 letter to me, Mr. Auerbach restated his objection to the 

proposed arrangements.  Mr. Auerbach also proposed that he be able to review the corporation's 

confidential records and then give ICANN seven days advance notice of "any disclosure."  A true 

and correct copy of Mr. Auerbach's October 27, 2001 letter is attached hereto as Exhibit 13. 

21. In an October 31, 2001 letter, I responded to Mr. Auerbach's proposal as follows:  

"Your proposal merely to give the corporation notice of a prospective disclosure would require 

that we be prepared to go to court to prevent unwarranted disclosure.  Since you are not entitled to 

make these determinations in the first place, it seems inappropriate to force ICANN to vindicate 

its rights, rather than your being obligated to seek permission for disclosures."  I also once again 

invited Mr. Auerbach to inspect ICANN's corporate records according to the proposed 

arrangements.  A true and correct copy of my October 31, 2001 letter is attached hereto as Exhibit 

14. 

22. Mr. Auerbach never inspected the corporate records according to the proposed 

arrangements. 

23. One category of documents that Mr. Auerbach included in his September 23, 2001 

request to inspect related to international travel logs for certain ICANN officers.  After 

determining that category did not involve matters that the corporation would wish to claim as 

confidential, I e-mailed to Mr. Auerbach a copy of the requested travel log on November 10, 
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2001.  A true and correct copy of the e-mail and travel log attachment are attached hereto as 

Exhibit 15. 

Audit Committee Reviews Proposed Arrangements and Informs Auerbach of its Decision 

24. On November 17, 2001, I received an e-mail letter from Philip Davidson, then 

Chair of the Audit Committee of ICANN's Board of Directors.  The e-mail was addressed to Mr. 

Auerbach and I was copied on the e-mail.  The letter informed Mr. Auerbach that, on November 

15, 2001, the Audit Committee had considered the referral of Mr. Auerbach's request for 

inspection of the corporate records and the lack of agreement on the arrangements for access or 

use.  The letter informed Mr. Auerbach that the Audit Committee, after considering Mr. 

Auerbach's objections, determined that the arrangements I requested were reasonable and urged 

Mr. Auerbach to reconsider his refusal to proceed with the inspection according to those 

arrangements.  A true and correct copy of the Audit Committee's November 17, 2001 e-mail letter 

is attached hereto as Exhibit 16.  

25. Later that same day, on November 17, 2001, I was copied on Mr. Auerbach's 

e-mail response to the Audit Committee.  A true and correct copy of Mr. Auerbach's e-mail 

response is attached hereto as Exhibit 17. 

26. On December 5, 2001, I sent to Dave Farber and Declan McCullagh, for posting to 

their Internet lists, an e-mail response to postings that Mr. Auerbach made to the Internet lists 

regarding access to records.  In my e-mail I reiterated that "Karl is free to examine ICANN 

records any time he is ready to comply with established procedures that apply to him and any 

other Director -- in complete accordance with California law."  A true and correct copy of my 

e-mail posting is attached hereto as Exhibit 18. 

27. On December 5, 2001, Dave Crocker sent an e-mail to Declan McCullagh's  

Internet list and copied both Mr. Auerbach and me.  In his e-mail, Mr. Crocker stated "Karl is not 

the first director of a non-profit corporation to have a conflict with the corporation's staff.  Such 

matters are not usually resolved by resorting to public outcry.  There are more typical and 

productive paths."  A true and correct copy of the e-mail that Dave Crocker sent me and posted to 

the Politech Internet list is attached hereto as Exhibit 19. 
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28. To date, Mr. Auerbach has not exercised his right to inspect ICANN's corporate 

records pursuant to the Inspection Procedures, despite repeated invitations on ICANN's part to 

have Mr. Auerbach conduct such an inspection. 

Mr. Davidson's Inspection Request 

29. Director Davidson exercised his own right to inspect ICANN's corporate records 

in January 2002.  Davidson, who resides in London, England, e-mailed me on January 2, 2002, in 

advance of one of his trips to the United States and requested to inspect the same ICANN 

corporate records that Mr. Auerbach had requested to inspect.  A true and correct copy of Mr. 

Davidson's January 2, 2002 e-mail to me is attached hereto as Exhibit 20. 

30.   I responded to Mr. Davidson that ICANN "would be delighted to make the 

records available for your inspection following the established procedures."  A true and correct 

copy of my January 2, 2002 e-mail to Mr. Davidson is attached hereto as Exhibit 21. 

31. As with Mr. Auerbach's request, Mr. Davidson's request for access to corporate 

records necessarily involved issues of confidentiality, privilege, or privacy and required proposed 

arrangements for Mr. Davidson's access to and use of the requested records.  Pursuant to Section 

5 of the Inspection Procedures, I therefore asked Louis Touton, ICANN's General Counsel, to 

prepare a letter to Mr. Davidson setting forth the same arrangements for access as proposed for 

Mr. Auerbach’s inspection.   

32. After Mr. Davidson inspected the requested records on January 31, 2002, pursuant 

to ICANN's established procedures, Mr. Davidson told me verbally that he had no concerns with 

either the Inspection Procedures or the records that he had inspected. 

The Timing of Mr. Auerbach's Lawsuit 

33. Mr. Auerbach is often the lone dissenter in ICANN Board of Director votes. 

34. At the March 14, 2002, ICANN Board of Directors meeting in Accra, Ghana, the 

Board voted on ten substantive resolutions (other than resolutions expressing thanks, etc.)  All ten 

resolutions were passed.  No Director other than Mr. Auerbach voted against any of the ten 

resolutions; he cast opposing votes to five of them.  Mr. Auerbach abstained on two of the other 

five. 
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