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Peter Cramton is Professor of Economics at the University of Cologne and the University of Maryland (Emeritus since
2018). Since 1983, he has conducted research on auctions and market design, with a focus on the design of complex
markets to best achieve goals. Applications include electricity markets, financial markets, and auctions for radio spectrum.
He has introduced innovative market designs in many industries. Cramton has advised numerous governments on market
design and dozens of bidders in major auctions. He is chief economist and advisor for startups in finance, insurance, and
communications. From 2015-2021, he was an independent director of the board of the Electric Reliability Council of Texas
(ERCOT). He received his B.S. in Engineering from Cornell University and his Ph.D. in Business from Stanford University.
Academic Positions

Professor of Economics—Department of Economics, University of Cologne, January 2018 to present.

Professor of Economics—Department of Economics, University of Maryland, August 1996 to present, Emeritus since July
2018.

Research Affiliate—Reinhard Selten Institute, January 2017 to present.
International Faculty—Department of Economics, University of Cologne, July 2015 to December 2017.

Part-time Professor of Economics—Department of Economics, European University Institute, September 2015 to August
2017.

Associate Professor of Economics—Department of Economics, University of Maryland, August 1993 to June 1996.
National Fellow—Hoover Institution, Stanford University, September 1992 to August 1993.

Associate Professor of Economics and Management—Yale School of Management, Yale University, July 1988 to August
1993.

Assistant Professor of Decision Theory—Yale School of Management, Yale University, July 1984 to June 1988.

Education

Stanford University, Doctor of Philosophy, June 1984, Graduate School of Business.
Dissertation: The Role of Time and Information in Bargaining.

Cornell University, Bachelor of Science with distinction, May 1980, School of Operations Research and Industrial
Engineering. Graduated first in class.



Recent Courses

Auctions and Market Design. Master/Doctoral course on auctions and market design.

Economic Engineering. Master/Doctoral introductory course on auctions, matching, and behavioral economics applied
to market design.

Advanced Microeconomics. Doctoral course in game theory with emphasis on auctions and market design.

Methods and Tools of Economic Analysis. Undergraduate introduction to the mathematical tools used in economics.

Game Theory. Undergraduate introduction to modern game theory.

Market Design. An advanced undergraduate course on auction and market design.

Research Interests

Market design, auction theory and practice, bargaining theory, industrial organization, experimental economics, contract
theory, game theory, decision theory, labor economics, information economics, and law and economics.

Honors

Fellow of the Econometric Society, 2021.

Winner of the Utah Winter Finance Conference Best Paper Award, 2015.

Winner of the AQR Insight Award for most insightful unpublished paper in finance, 2014.

Distinguished Service Award, American Association for Homecare, 2012.

Resident Scholar, Rockefeller Foundation, Villa Serbelloni, Bellagio, Italy, Spring 2007.

Departmental Undergraduate Teaching Award, Spring 1996 (2), Spring 1997 and Spring 2002.
Departmental Graduate Teaching Award, Fall 1994, Fall 1998, and Fall 2007.

Hoover National Fellow, Hoover Institution, Stanford University, 1992-93.

Winner of the 1984 Leonard J. Savage Thesis Award for an outstanding dissertation in Bayesian Economics.
American Assembly of Collegiate Schools of Business Doctoral Fellowship, 1983-84.

National Association of Purchasing Management Scholarship, 1983-84.

Dean's Award for Service to Stanford University, 1983-84.

Two-time recipient of Stanford Merit Fellowship, 1981-83.

Elected by the Operations Research faculty as outstanding senior, 1980.

Affiliations

Econometric Society, American Economic Association, Society for Economic Analysis, and Society for the Promotion of
Economic Theory.

Research on Auction and Market Design
Highlights

Global Carbon Pricing—The Path to Climate Cooperation (with David JC MacKay, Axel Ockenfels and Steven Stoft), MIT
Press, 2017.

“The High-Frequency Trading Arms Race: Frequent Batch Auctions as a Market Design Response,” (with Eric Budish and
John Shim), Quarterly Journal of Economics, 130:4, 1547-1621, November 2015.

“Demand Reduction and Inefficiency in Multi-Unit Auctions,” (with Lawrence M. Ausubel, Marek Pycia, Marzena Rostek,
and Marek Weretka), Review of Economic Studies, 81:4, 1366-1400, 2014.
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https://cramton.umd.edu/auctions-and-market-design/
https://cramton.umd.edu/auctions-and-market-design/
http://www.cramton.umd.edu/econ703/economics-703-advanced-microeconomics.htm
http://www.cramton.umd.edu/econ300/econ300-economic-analysis.htm
http://www.cramton.umd.edu/econ414/economics-414-game-theory.htm
http://www.cramton.umd.edu/econ415/Economics-415-Strategic-Behavior-and-Incentives.htm
https://www.econometricsociety.org/content/congratulations-our-2021-fellows
http://www.utahwfc.org/Best_Paper_Award.html
https://www.aqr.com/who-we-are/insight-award
http://www.cramton.umd.edu/papers2015-2019/cramton-mackay-ockenfels-stoft-global-carbon-pricing.pdf
http://faculty.chicagobooth.edu/eric.budish/research/HFT-FrequentBatchAuctions.pdf
http://www.cramton.umd.edu/papers2010-2014/acprw-demand-reduction.pdf

Combinatorial Auctions, (with Yoav Shoham and Richard Steinberg) MIT Press, 2006.

“Strikes and Holdouts in Wage Bargaining: Theory and Data,” (with Joseph S. Tracy) American Economic Review, 82, 100—
121, 1992. Reprinted in Bengt Holmstrom, Paul Milgrom, and Alvin E. Roth (eds.), Game Theory in the Tradition of
Bob Wilson, Berkeley Electronic Press, May 2002.

“Strategic Delay in Bargaining with Two-Sided Uncertainty,” Review of Economic Studies, 59, 205-225, 1992.

“Dissolving a Partnership Efficiently,” (with Robert Gibbons and Paul Klemperer) Econometrica, 55, 615—-632, 1987.
Reprinted in Paul Klemperer (ed.), The Economic Theory of Auctions, Volume 2, Cheltenham, UK: Edward Elgar,
2000.

Market design

“Market Design, Human Behavior and Management,” (with Yan Chen, John A. List, and Axel Ockenfels) Management
Science, 67,5317-5348, 2021.

"Improving the Cost-Effectiveness of the Conservation Reserve Program: A Laboratory Study," (with Daniel Hellerstein,
Nathaniel Higgins, Richard lovanna, Kristian Lépez-Vargas, Steven Wallander) Journal of Environmental Economics
and Management, 108, 2021.

“It is Time to Auction Slots at Congested Airports,” (with Martin Bichler, Peter Gritzmann, and Axel Ockenfels) Vox-CEPR
Policy Portal, 10 January 2021.

“How Softening an Auction Reserve Price Not Only Increases Efficiency But Also Revenues,” (with Kevin Breuer and Axel
Ockenfels) Working Paper, University of Cologne, February 2020.

“Using Technology to Eliminate Traffic Congestion,” (with R. Richard Geddes and Axel Ockenfels) Journal of Institutional
and Theoretical Economics, 175:1, 126-139, 2019.

“Set Road Charges in Real Time to Ease Traffic,” (with R. Richard Geddes and Axel Ockenfels) Nature, 23-25, 2 August
2018.

“Markets for Road Use: Eliminating Congestion through Scheduling, Routing, and Real-time Road Pricing,” (with R.
Richard Geddes and Axel Ockenfels) Working Paper, University of Cologne, January 2018.

“Market Design in Energy and Communications,” Working Paper, University of Maryland, April 2015

“Demand Reduction and Inefficiency in Multi-Unit Auctions,” (with Lawrence M. Ausubel, Marek Pycia, Marzena Rostek,
and Marek Weretka) Review of Economic Studies, 81:4, 1366-1400, 2014.

“Applicant Auctions for Internet Top-Level Domains: Resolving Conflicts Efficiently” (with Ulrich Gall, Pacharasut
Sujarittanonta, and Robert Wilson), Working Paper, University of Maryland, January 2013.

“Fear of Losing in a Clock Auction” (with Emel Filiz-Ozbay, Erkut Y. Ozbay, and Pacharasut Sujarittanonta), Review of
Economic Design, 16:2-3, 119-134, 2012.

US Patent No. 8,224,743, “System and Method for a Hybrid Clock and Proxy Auction” (with Lawrence M. Ausubel and
Paul Milgrom) issued July 17, 2012.

US Patent No. 8,145,555, “System and Method for the Efficient Clearing of Spectrum Encumbrances” (with Lawrence M.
Ausubel and Paul Milgrom) issued March 27, 2012.

“Comparison of Auction Formats for Auctioning Wind Rights” (with Lawrence M. Ausubel) Power Auctions Report for the
Bureau of Ocean Energy Management, September 2011.

“Multiple Factor Auction Design for Wind Rights” (with Lawrence M. Ausubel) Power Auctions Report for the Bureau of
Ocean Energy Management, September 2011.

“Auction Design for Wind Rights” (with Lawrence M. Ausubel) Power Auctions Report for the Bureau of Ocean Energy
Management, August 2011.



http://www.cramton.umd.edu/papers2000-2004/combinatorial-auctions-book-public.htm
http://mitpress.mit.edu/0262033429
http://www.cramton.umd.edu/papers1990-1994/92aer-strikes-and-holdouts.pdf
http://www.cramton.umd.edu/papers1990-1994/92res-strategic-delay-in-bargaining.pdf
http://www.cramton.umd.edu/papers1984-1989/87econ-dissolving-a-partnership-efficiently.pdf
http://www.cramton.umd.edu/papers2015-2019/chen-cramton-list-ockenfels-market-design.pdf
http://www.cramton.umd.edu/papers2015-2019/improving-cost-effectiveness-of-conservation-reserve-program.pdf
https://voxeu.org/article/it-time-auction-slots-congested-airports
http://www.cramton.umd.edu/papers2015-2019/cramton-geddes-ockenfels-using-tech-to-eliminate-congestion.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-geddes-ockenfels-dynamic-road-pricing.pdf
https://www.nature.com/articles/d41586-018-05836-0
http://www.cramton.umd.edu/papers2015-2019/cramton-geddes-markets-in-road-use.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-market-design-in-energy-and-communications.pdf
http://www.cramton.umd.edu/papers2010-2014/acprw-demand-reduction.pdf
http://www.cramton.umd.edu/aa/cramton-gall-sujarittanonta-wilson-applicant-auction.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-filiz-ozbay-sujarittanonta-fear-of-losing.pdf
http://www.cramton.umd.edu/papers2010-2014/US8224743.pdf
http://www.cramton.umd.edu/papers2010-2014/US8145555.pdf
http://www.cramton.umd.edu/papers2010-2014/ausubel-cramton-auction-design-for-wind-rights-paper3.pdf
http://www.cramton.umd.edu/papers2010-2014/ausubel-cramton-auction-design-for-wind-rights-paper2.pdf
http://www.cramton.umd.edu/papers2010-2014/ausubel-cramton-auction-design-for-wind-rights-paper1.pdf

“Discrete Clock Auctions: An Experimental Study” (with Emel Filiz-Ozbay, Erkut Ozbay, and Pacharasut
Sujarittanonta), Experimental Economics, 15:2, 309-322, 2012.

US Patent No. 7,899,734 B2, “System and Method for an Auction of Multiple Types of Items” (with Lawrence M. Ausubel
and Wynne P. Jones) issued March 1, 2011.

“Market Design: Harnessing Market Methods to Improve Resource Allocation,” White Paper, University of Maryland,
October 2010.

“Auctioning Rough Diamonds: A Competitive Sales Process for BHP Billiton’s Ekati Diamonds” (with Samuel Dinkin and
Robert Wilson). Forthcoming in the Handbook of Market Design, Zvika Neeman, Al Roth, and Nir Vulkan
(eds.), Oxford University Press. January 2013.

US Patent No. 7,729,975, “System and Method for a Hybrid Clock and Proxy Auction” (with Lawrence M. Ausubel and
Paul Milgrom) issued June 1, 2010.

“Pricing Rule in a Clock Auction” (with Pacharasut Sujarittanonta), Decision Analysis, 7, 40-57, 2010.

“How Best to Auction Natural Resources,” in Philip Daniel, Brenton Goldsworthy, Michael Keen, and Charles McPherson
(eds.), Handbook of Oil, Gas And Mineral Taxation, Chapter 10, forthcoming, Washington, DC: IMF, 2009.

“Innovation and Market Design.” In Josh Lerner and Scott Stern (eds.), Innovation Policy and the Economy, VVolume 9,
National Bureau of Economic Research, 113-137, Chicago: University of Chicago Press, 2009.

“Market Design: Auctions and Matching.” In John Siegfried (ed.), Better Living Through Economics, Harvard University
Press, 223-225, 2010.

“An Overview of Combinatorial Auctions” (with Yoav Shoham and Richard Steinberg), ACM SIGecom Exchanges, 7, 3-14,
2007.

“Market-Based Alternatives for Managing Congestion at New York’s LaGuardia Airport,” (with Michael O. Ball, Lawrence
M. Ausubel, Frank Berardino, George Donohue, Mark Hansen, and Karla Hoffman), in Optimal Use of Scarce Airport
Capacity, Proceedings of AirNeth Annual Conference, The Hague, April 2007.

“Introduction to Combinatorial Auctions,” (with Yoav Shoham and Richard Steinberg) in Peter Cramton, Yoav Shoham,
and Richard Steinberg (eds.), Combinatorial Auctions, 1-13, MIT Press, 2006.

“The Clock-Proxy Auction: A Practical Combinatorial Auction Design,” (with Lawrence M. Ausubel and Paul Milgrom) in
Peter Cramton, Yoav Shoham, and Richard Steinberg (eds.), Combinatorial Auctions, Chapter 5, 115-138, MIT Press,
2006.

“Dynamic Auctions in Procurement,” (with Lawrence M. Ausubel) in Nicola Dimitri, Gustavo Piga, and Giancarlo Spagnolo
(eds.) Handbook of Procurement, Cambridge, England: Cambridge University Press, 2006.

“How Best to Auction Qil Rights,” in Macartan Humphreys, Jeffrey D. Sachs, Joseph E. Stiglitz (eds.), Escaping the
Resource Curse, Chapter 5, 114-151, New York: Columbia University Press, 2007.

“Auctioning Many Divisible Goods,” (with Lawrence M. Ausubel) Journal of the European Economic Association, 2, 480-
493, April-May 2004.

“Vickrey Auctions with Reserve Pricing,” (with Lawrence M. Ausubel) Economic Theory, 23, 493-505, April 2004.
Reprinted in Charalambos Aliprantis, et al. (eds.), Assets, Beliefs, and Equilibria in Economic Dynamics, Berlin:
Springer-Verlag, 355-368, 2003.

“The Optimality of Being Efficient,” (with Lawrence M. Ausubel) Working Paper, University of Maryland, March 2001.
Maryland Auction Conference, May 29-31, 1998.

“Ascending Auctions,” European Economic Review, 42:3-5, 745-756, May 1998.

“Dissolving a Partnership Efficiently,” (with Robert Gibbons and Paul Klemperer) Econometrica, 55, 615—-632, 1987.
Reprinted in Paul Klemperer (ed.), The Economic Theory of Auctions, Volume 2, Cheltenham, UK: Edward Elgar,
2000.



http://www.cramton.umd.edu/papers2010-2014/cramton-filiz-ozbay-sujarittanonta-discrete-clock-auctions.pdf
http://www.cramton.umd.edu/papers2010-2014/US7899734B2.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-market-design.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-dinkin-wilson-auctioning-rough-diamonds.pdf
http://www.cramton.umd.edu/papers2010-2014/US7729975.pdf.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-sujarittanonta-pricing-rule-in-clock-auction.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-auctioning-natural-resources.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-innovation-and-market-design.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-market-design-comment.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-shoham-steinberg-overview-of-combinatorial-auctions.pdf
http://www.cramton.umd.edu/papers2005-2009/ball-et-al-managing-congestion-at-laguardia.pdf
http://www.cramton.umd.edu/papers2000-2004/cramton-shoham-steinberg-introduction-to-combinatorial-auctions.pdf
http://www.cramton.umd.edu/papers2000-2004/cramton-shoham-steinberg-combinatorial-auctions.pdf
http://mitpress.mit.edu/0262033429
http://www.cramton.umd.edu/papers2000-2004/ausubel-cramton-milgrom-the-clock-proxy-auction.pdf
http://www.cramton.umd.edu/papers2000-2004/cramton-shoham-steinberg-combinatorial-auctions.pdf
http://mitpress.mit.edu/0262033429
http://www.cramton.umd.edu/papers2005-2009/ausubel-cramton-dynamic-auctions-in-procurement.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-auctioning-oil-rights.pdf
http://www.cramton.umd.edu/papers2000-2004/ausubel-cramton-auctioning-many-divisible-goods.pdf
http://www.cramton.umd.edu/papers1995-1999/99wp-vickrey-auctions-with-reserve-pricing.pdf
http://www.cramton.umd.edu/papers1995-1999/98wp-optimality-of-being-efficient.pdf
http://www.cramton.umd.edu/conference/auction-conference.html
http://www.cramton.umd.edu/papers1995-1999/98eer-ascending-auctions.pdf
http://www.cramton.umd.edu/papers1984-1989/87econ-dissolving-a-partnership-efficiently.pdf

Climate policy

Global Carbon Pricing—The Path to Climate Cooperation (with David JC MacKay, Axel Ockenfels and Steven Stoft), MIT
Press, 2017.

“Translating the Collective Climate Goal into a Common Climate Commitment” (with Axel Ockenfels and Jean
Tirole), Review of Environmental Economics and Policy, 11:1, 165-171, February 2017.

“Price Carbon—I will if you will” (with David JC MacKay, Axel Ockenfels and Steven Stoft), Nature, 15 October 2015.

“Symposium on International Climate Negotiations” (with Axel Ockenfels and Steven Stoft), Economics of Energy &
Environmental Policy, 4:2, 1-64, September 2015.

“An International Carbon-Price Commitment Promotes Cooperation” (with Axel Ockenfels and Steven Stoft), Economics
of Energy & Environmental Policy, 4:2, 51-64, September 2015.

“Solving the Climate Dilemma” (with David MacKay, Axel Ockenfels and Steven Stoft), carbon-price.com, March 2015.

“How to Negotiate Ambitious Global Emissions Abatement” (with Axel Ockenfels and Steven Stoft), carbon-price.com,
May 2013.

“How to Fix the Inefficiency of Global Cap and Trade” (with Steven Stoft), The Economists’ Voice, 9:1, April 2012.

“Global Climate Games: How Pricing and a Green Fund Foster Cooperation” (with Steven Stoft), Economics of Energy &
Environmental Policy, 1:2, March 2012. [Appendix, Spreadsheet]

“Kyoto’s Climate Game and How to Fix It” (with Steven Stoft), Issue Brief, Global Policy Center, August 2010.

“International Climate Games: From Caps to Cooperation” (with Steven Stoft), Research Paper, Global Energy Policy
Center, July 2010.

“Price is a Better Climate Commitment” (with Steven Stoft), The Economists' Voice, 7:1, February 2010.

“Global Carbon Pricing: A Better Climate Commitment” (with Steven Stoft), Research Paper, Global Energy Policy Center,
December 2009.

“Auctioning Greenhouse Gas Emissions Permits in Australia” (with Regina Betz, Stefan Seifert, and Suzi Kerr), Australian
Journal of Agricultural and Resource Economics, 54, 219-238, 2010.

“Comments on the RGGI Market Design.” Submitted to RGGl, Inc. by ISO New England and NYISO, 15 November 2007.

“Tradeable Carbon Permit Auctions: How and Why to Auction Not Grandfather,” (with Suzi Kerr) Energy Policy, 30, 333-
345, 2002.

“A Review of Markets for Clean Air: The U.S. Acid Rain Program,” Journal of Economic Literature, 38, 627-633,
September 2000.

“The Distributional Effects of Carbon Regulation,” (with Suzi Kerr) in Thomas Sterner (ed.) The Market and the
Environment, Cheltenham, United Kingdom: Edward Elgar, chapter 12, 1999.

Spectrum auctions

“The German 4G Spectrum Auction: Design and Behaviour” (with Axel Ockenfels), Economic Journal, 127, F305-F324,
October 2017.

“Open Access Wireless Markets” (with Linda Doyle), Telecommunications Policy, 41:5-6, 379-390, June 2017.

“An Open Access Wireless Market” (with Linda Doyle), Working Paper, University of Maryland, March 2016.

“Design of the Reverse Auction in the Broadcast Incentive Auction” (with Hector Lopez, David Malec and Pacharasut
Sujarittanonta), Working Paper, University of Maryland, 12 March 2015; Appendix.



http://www.cramton.umd.edu/papers2015-2019/cramton-mackay-ockenfels-stoft-global-carbon-pricing.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-ockenfels-tirole-common-climate-commitment.pdf
http://www.cramton.umd.edu/papers2015-2019/mackay-cramton-ockenfels-stoft-price-carbon.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-ockenfels-stoft-symposium-introduction.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-ockenfels-stoft-price-commitment-promotes-cooperation.pdf
http://www.cramton.umd.edu/papers2015-2019/solving-the-climate-dilemma.pdf
http://carbon-price.com/
http://www.cramton.umd.edu/climate/files/2013/05/GCP-Project-statement-exlanatory-note.pdf
http://carbon-price.com/
http://www.cramton.umd.edu/papers2010-2014/cramton-stoft-how-to-fix-global-cap-and-trade.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-stoft-global-climate-games.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-stoft-global-climate-games-appendix.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-stoft-global-climate-games.xlsx
http://www.cramton.umd.edu/papers2010-2014/cramton-stoft-kyoto-game-fix.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-stoft-international-climate-games.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-stoft-price-is-a-better-climate-commitment.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-stoft-global-carbon-pricing.pdf
http://www.cramton.umd.edu/papers2005-2009/betz-seifert-cramton-kerr-australia-carbon-auction.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-rggi-market-design-comments.pdf
http://www.cramton.umd.edu/papers2000-2004/02ep-tradeable-carbon-permit-auctions.pdf
http://www.cramton.umd.edu/papers2000-2004/00jel-markets-for-clean-air.pdf
http://www.cramton.umd.edu/papers1995-1999/99ee-distributional-effects-of-carbon-regulation.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-ockenfels-german-4g-auction.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-doyle-open-access-wireless-markets.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-doyle-open-access-wireless-market.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-reverse-auction-design-fcc-comment-pn.pdf
http://www.cramton.umd.edu/papers2015-2019/cramton-reverse-auction-design-fcc-comment-pn-appendix.pdf

“Bidding and Prices in the AWS-3 Auction” (with Pacharasut Sujarittanonta), Working Paper, University of Maryland,
May 2015.

“Spectrum Auction Design,” Review of Industrial Organization, 42:2, 161-190, March 2013.

“Quadratic Core-Selecting Payment Rules for Combinatorial Auctions” (with Robert Day), Operations Research, 60:3,
588-603, 2012.

“Activity Rules for the Combinatorial Clock Auction” (with Lawrence M. Ausubel), Working Paper, University of
Maryland, November 2011.

“Incentive Auctions and Spectrum Policy,” Testimony of Peter Cramton before the United States House Committee on
Energy and Commerce, 15 July 2011. [Responses to questions]

“Incentive Auctions,” Working Paper, University of Maryland, April 2011.

“Using Spectrum Auctions to Enhance Competition in Wireless Services” (with Evan Kwerel, Gregory Rosston, and
Andrzej Skrzypacz), Journal of Law and Economics, 54:4, 5S167-5188, 2011.

“Auctioning the Digital Dividend,” in Jan Kramer and Stefan Seifert (eds.), Communications Regulation in the Age of
Digital Convergence: Legal and Economic Perspectives, Karlsruhe, Germany: Karlsruhe Institute of Technology,
2009.

“A Review of the 10-40 GHz Auction,” Office of Communications, United Kingdom, September 2008.

“A Review of the L-Band Auction,” Office of Communications, United Kingdom, September 2008.

“The 700 MHz Spectrum Auction: An Opportunity to Protect Competition In a Consolidating Industry” (with Andrzej
Skrzypacz and Robert Wilson), submitted to the U.S. Department of Justice, Antitrust Division, 13 November 2007.

“Comments on the FCC's Proposed Competitive Bidding Procedures for Auction 73” (with Gregory Rosston, Andrzej
Skrzypacz, and Robert Wilson), 31 August 2007.

“The Effect of Incumbent Bidding in Set-Aside Auctions: An Analysis of Prices in the Closed and Open Segments of FCC
Auction 35” (with Allan T. Ingraham and Hal J. Singer) Telecommunications Policy, 32, 273-290, 2008.

Economist Letter to NTIA on 700 MHz Spectrum Auction (with Andrzej Skrzypacz, Simon Wilkie, and Robert Wilson), 30
July 2007.

“Essential Entry: Revenues in the 700 MHz Spectrum Auction,” University of Maryland, 13 July 2007.

“Revenues in the 700 MHz Spectrum Auction” (with Andrzej Skrzypacz and Robert Wilson), Working Paper, University of
Maryland, 27 June 2007.

“Economic Comments on the Design of the 700 MHz Spectrum Auction” (with Andrzej Skrzypacz and Robert Wilson),
submitted with testimony of James L. Barksdale to the U.S. Senate Committee on Commerce, Science, and
Transportation, 14 June 2007.

“Simultaneous Ascending Auctions,” in Peter Cramton, Yoav Shoham, and Richard Steinberg (eds.), Combinatorial
Auctions, Chapter 4, 99-114, MIT Press, 2006.

“Collusive Bidding in the FCC Spectrum Auctions,” (with Jesse Schwartz) Contributions to Economic Analysis & Policy, 1:1,
2002.

“Spectrum Auctions,” in Martin Cave, Sumit Majumdar, and Ingo Vogelsang, eds., Handbook of Telecommunications
Economics, Amsterdam: Elsevier Science B.V., Chapter 14, 605-639, 2002.

“How Affirmative Action at the FCC Auctions Decreased the Deficit,” (with lan Ayres) in lan Ayres, ed., Pervasive
Prejudice? Unconventional Evidence of Race and Gender Discrimination, Chicago: University of Chicago Press, 315-
395, 2001.

“Lessons Learned from the UK 3G Spectrum Auction.” In U.K. National Audit Office Report, The Auction of Radio
Spectrum for the Third Generation of Mobile Telephones, Appendix 3, October 2001.



http://www.cramton.umd.edu/papers2015-2019/cramton-aws-3-auction-prices.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-spectrum-auction-design.pdf
http://www.cramton.umd.edu/papers2005-2009/day-cramton-core-payments-for-combinatorial-auctions.pdf
http://www.cramton.umd.edu/papers2010-2014/ausubel-cramton-activity-rules-for-cca.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-testimony-incentive-auctions-house-15-july-2011.pdf
http://www.cramton.umd.edu/papers2010-2014/cramton-response-to-questions-on-testimony.pdf
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121, 1992. Reprinted in Bengt Holmstrom, Paul Milgrom, and Alvin E. Roth (eds.), Game Theory in the Tradition of
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“Design and Experimental Testing of Land Use Mechanisms: Auctions and Coexistence,” US Department of Agriculture,
June 2015 to September 2017, $52,000.

“Common Value Auctions with Liquidity Needs,” National Science Foundation, September 2009 to August 2013,
$400,000.

“Dynamic Matching Mechanisms,” National Science Foundation, August 2005 to July 2008, $264,188.

“Slot Auctions for U.S. Airports,” Federal Aviation Administration, Department of Transportation, September 2004 to
August 2005, $309,729.

“Rapid Response Electronic Markets for Time-Sensitive Goods,” National Science Foundation, July 2002 to June 2005,
$2,000,000.

“Multiple-Item Auctions,” National Science Foundation, July 2001 to June 2004, $313,872.

“Auctions for Multiple Items,” National Science Foundation, April 1998 to March 2001, $318,175.

“Auctions and Infrastructure Conference,” National Science Foundation, April 1998 to March 1999, $25,000.
“Auctions and Infrastructure,” World Bank, March-June 1998, $25,000.

“Applying Strategic Bargaining Models to Union Contract Negotiations,” National Science Foundation, April 1995 to
March 1998, $143,637.

“Applying Strategic Bargaining Models to Union Contract Negotiations,” National Science Foundation, April 1992 to
March 1994, $177,760.

“Strikes and Delays in Wage Bargaining: Theory and Data,” National Science Foundation, April 1990 to March 1992,
$153,407.

“Gaming Exercises in Negotiation and Dispute Resolution,” National Institute of Dispute Resolution, July to August 1988,
$6,000.

“The Role of Time and Information in Bargaining,” National Science Foundation, July 1986 to June 1988, $40,000.
“Public Sector Cases on Negotiation,” Mellon Foundation, July to August 1985, $12,000.

Editorial and Public Service

Management Science, Associate Editor, 2018-present.

Games, Editorial Board, 2020-present.

Panelist, National Science Foundation, Enhanced Access to Radio Spectrum, 2012-2013.
Journal of Industrial Economics, Associate Editor, 1998-2007.

Member, RTO Futures (a working group of economists, executives, and government leaders to address critical issues in
electricity restructuring), 2000-2007.
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Panelist, National Science Foundation, Economics, 1999-2002.
Panelist, National Science Foundation, Electricity Power System Efficiency and Security, 2002.
Program Committee Chair, North American Econometric Society Summer Meetings, June 21-24, 2001.

Panelist, National Science Foundation, Knowledge and Distributed Intelligence, 1998.

Referee for

American Economic Review, American Political Science Review, Cambridge University Press, Econometrica, Economic
Inquiry, Economic J, Economic Letters, Economic Theory, Energy J, Games & Economic Behavior, Group Decision &
Negotiation, International Economic Review, International J of Game Theory, J of Business, J of Business & Economic
Statistics, J of Conflict Resolution, J of Economic Theory, J of Economic Surveys, J of Economics & Management Strategy,
J of Industrial Economics, J of Labor Economics, J of Law and Economics, J of Law, Economics & Organization, J of Political
Economy, J of Public Economics, J of Regulatory Economics, Labour Economics, Management Science, Mathematical
Social Sciences, Marketing Science, MIT Press, National Institute for Dispute Resolution, National Science Foundation,
Omega, Operations Research, OPSEARCH, Quarterly J of Economics, Rand J of Economics, Research in Experimental
Economics, Review of Economic Studies, Scandinavian J of Economics, Science, Social Choice & Welfare, Southern
Economic J.

Recent Post-Docs (Initial Placement)

Darrell Hoy, April 2014-June 2017 (Tremor Technologies)
David Malec, June 2013-June 2018 (Tremor Technologies)

Recent PhD Committees Chaired (Initial Placement)

Hector Lopez, July 2015 (Rivada Networks)

Pacharasut Sujarittanonta, July 2010 (Morgan State University)
Nathaniel Higgins, December 2009 (USDA Economic Research Service)
Matias Herrera Dappe, May 2009 (Bates White)

Andrew Stocking, August 2009 (Congressional Budget Office)
Dipan Ghosh, May 2008 (CRA International)

Martin Ranger, May 2005 (Indiana University)

Jeffrey Lien, August 2001 (US Department of Justice)

Allan Ingraham, May 2001 (Criterion Auctions)

Jesse Schwartz, August 1999 (Vanderbilt University)

Laurent Martin, July 1999 (University of Washington)

Entrepreneurship

Founder, Cramton Associates, a consultancy providing expert advice in high-stakes auction markets. 1993 to present.

Director and Chief Economist, Tremor Technologies, a company developing a smart market for reinsurance. 2017 to
present.

Chair, Market Design Inc. (with Lawrence Ausubel, R. Preston McAfee, Paul Milgrom, Alvin Roth, and Robert Wilson), a
consulting firm that works with governments and companies in designing and implementing state-of-the-art
auction and matching methods, 1995 to 2016 (President since 1999, Chair since 2003). Major projects:

e Design auction market for rough diamonds.

e Design auction and suggest market reforms for British Columbia timber market.

e Design and implement virtual power plant auctions in France and Belgium.

e Design and implement auction to sell gas capacity in Germany and France.

e Design and implement U.K. auction to procure greenhouse gas emission reductions.

e Design and implement of spectrum auctions in U.S., Canada, Mexico, Australia, and the U.K.
e Design and implement electricity auctions in North America and South America.
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e Design auctions to divest electricity generation plants and power purchase agreements in U.S. and Canada.

Founder, Criterion Auctions, a consulting firm that provides auction support services to governments and companies in
high-stake auctions. December 2000 to June 2007.

Chair and Founder, Spectrum Exchange (with Lawrence Ausubel, Paul Milgrom, and Market Design Inc.), a firm to create
value for the public by promoting the efficient exchange of spectrum. 1999 to 2009.

Expert Reports, Affidavits, and Testimony

“Design of the Reverse Auction in the Broadcast Incentive Auction” (with Hector Lopez, David Malec and Pacharasut

Sujarittanonta), Working Paper, University of Maryland, 12 March 2015; Appendix. Filed by EOBC at the FCC.

“Bidding and Prices in the AWS-3 Auction” (with Pacharasut Sujarittanonta), Working Paper, University of Maryland,

May 2015. Filed by the Competitive Carriers Association.

ISO New England, Docket Nos. ER14-1050-000, -001, Federal Energy Regulatory Commission, “Prepared Testimony of
Peter Cramton on Behalf of ISO New England,” January 2014. Comments on ISO New England’s proposed Pay For
Performance reforms to the Forward Capacity Market.

ISO New England, Docket Nos. ER14-1050-000, -001, Federal Energy Regulatory Commission, “Supplemental Prepared
Testimony of Peter Cramton on Behalf of ISO New England,” February 2014. Comments on NEPOOL'’s critique of ISO
New England’s proposed Pay For Performance reforms to the Forward Capacity Market.

“The Revenue Impact of Competition Policy in the FCC Incentive Auction,” December 2013. Comments on the revenue
impact of spectrum-aggregation limits in the FCC’s incentive auction. On behalf of T-Mobile USA.

“The Rationale for Spectrum Limits and Their Impact on Auction Outcomes,” August 2013. Argues that well-crafted
spectrum aggregation limits can increase competition both in the market for mobile broadband services and in the
spectrum auctions in which they apply. On behalf of T-Mobile USA.

0

ISO New England and New England Power Pool, Docket No. ER12, Federal Energy Regulatory Commission, “Testimony of
Peter Cramton,” April 2012. Examines the New England regulation market and proposes an alternative market
design. For ISO New England.

Verizon Wireless spectrum transaction with SpectrumCo and Cox, Federal Communications Commission, WT Docket No.
12-4, “Supplemental Declaration of Peter Cramton.” March 2012. Supplemental declaration on the FCC's spectrum
screen used to evaluate spectrum transactions. On behalf of T-Mobile US.

Verizon Wireless spectrum transaction with SpectrumCo and Cox, Federal Communications Commission, WT Docket No.
12-4, “Declaration of Peter Cramton.” February 2012. Declaration on the FCC’s spectrum screen used to evaluate
spectrum transactions. On behalf of T-Mobile US.

“700 MHz Device Flexibility Promotes Competition,” July 2010. Argues that the carrier-specific band plans proposed by
AT&T and Verizon Wireless for the 700 MHz paired spectrum will undermine competition. On behalf of the Rural
Cellular Association.

rn

“Foreword to Ross Baldick's 'Single Clearing Price in Electricity Markets',” Compete
Coalition, www.competecoalition.com, February 2009. Argues that consumers and suppliers are better off with the
clearing-price auction in electricity markets.

“Report on Key Design Elements of Auctions Under Australia's Carbon Pollution Reduction Scheme,” Tradeslot Report to
Australian Department of Climate Change, 26 October 2008.

DC Energy, LLC v. HQ Energy Services (US) Inc., Docket No. ELO7-67-000, Federal Energy Regulatory
Commission, “Affidavit of Peter Cramton.” August 2007. Affidavit arguing that HQ manipulated the NYISO TCC and
day-ahead energy markets. On behalf of DC Energy, LLC.
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http://www.cramton.umd.edu/papers2005-2009/baldick-single-price-auction.pdf
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http://www.cramton.umd.edu/papers2005-2009/tradeslot-key-auction-design-elements-australia-carbon-26-oct-2008.pdf
http://www.cramton.umd.edu/papers2005-2009/cramton-hq-dcenergy-ferc-affidavit-public.pdf

The People of the State of lllinois, et al., Docket No. EL07-47-000, Federal Energy Regulatory Commission, “Affidavit of
Peter Cramton.” June 2007. Affidavit arguing that the lllinois auction for energy for small customers was a
competitive auction. On behalf of J. Aron & Company and Morgan Stanley Capital Group Inc.

Australia National Emissions Trading Taskforce, “Possible Design for a Greenhouse Gas Emissions Trading
System,” August 2007.

700 MHz Auction, Federal Communications Commission, “Why Large Licenses are Best for the 700 MHz Spectrum
Auction.” April 2007. On behalf of Verizon Wireless.

New York Independent System Operator, Docket No. ER07-360-000, Federal Energy Regulatory Commission, “Affidavit
of Peter Cramton.” February 2007. Affidavit identifying manipulation of New York's capacity market by KeySpan and
the need for market monitoring and mitigation. On behalf of Consolidated Edison Company of New York.

United States vs. Mario Gabelli. Expert report showing the damages caused by Gabelli's false claims in FCC spectrum
auctions. The case was settled in June 2006. Gabelli paid $130 million in damages. On behalf of the United States.

Devon Power LLC, et al., Docket No. ER03-563-030, Federal Energy Regulatory Commission, “Affidavit of Peter
Cramton,” March 2006. Affidavit in support of the settlement agreement defining the New England Forward
Capacity Market. For ISO New England.

AWS Auction, Federal Communications Commission, “Declaration of Peter Cramton.” February 2006. Declaration on
various auction rules for the AWS auction. On behalf of T-Mobile US.

AWS Auction, Federal Communications Commission, “Reply Declaration of Peter Cramton.” February 2006. Reply
declaration on various auction rules for the AWS auction. On behalf of T-Mobile US.

AWS Auction, Federal Communications Commission, “Ex Parte of Peter Cramton.” March 2006. Ex parte communication
on various auction rules for the AWS auction. On behalf of T-Mobile US.

MDI retained as Auction Manager for virtual divestiture of 2,600 MW of nuclear energy as part of the proposed merger
between Exelon and PSEG. August 2005.

US-Canada Softwood Lumber Trade Dispute, “Competitive Auction Markets in British Columbia” (with Susan Athey).
December 2005. White Paper, Market Design Inc. On behalf of British Columbia Ministry of Forests.

US-Canada Softwood Lumber Trade Dispute, “Comments on DOC Notice of Preliminary Results of Countervailing Duty
Review” (with Susan Athey). July 2005. White Paper, Market Design Inc. On behalf of British Columbia Ministry of
Forests.

US-Canada Softwood Lumber Trade Dispute, “Competitive Auction Markets in British Columbia” (with Susan Athey).
February 2004. White Paper, Market Design Inc. On behalf of British Columbia Ministry of Forests.

US-Canada Softwood Lumber Trade Dispute, “Upset Pricing in Auction Markets: An Overview” (with Susan Athey and
Allan Ingraham). March 2003. White Paper, Market Design Inc. On behalf of British Columbia Ministry of Forests.

US-Canada Softwood Lumber Trade Dispute, “An Analysis of Auction Volume and Market Competition for the Coastal
Forest Regions in British Columbia”(with Susan Athey and Allan Ingraham). September 2002. White Paper, Market
Design Inc. On behalf of British Columbia Ministry of Forests.

US-Canada Softwood Lumber Trade Dispute, “Reserve Prices, Stumpage Fees, and Efficiency” (with Susan Athey and
Allan Ingraham). September 2002. White Paper, Market Design Inc. On behalf of British Columbia Ministry of
Forests.

US-Canada Softwood Lumber Trade Dispute, “Auction-Based Timber Pricing and Complementary Market Reforms in
British Columbia” (with Susan Athey and Allan Ingraham). March 2002. White Paper, Market Design Inc. On behalf
of British Columbia Ministry of Forests.

US-Canada Softwood Lumber Trade Dispute, “Setting the Upset Price in British Columbia Timber Auctions” (with Susan
Athey and Allan Ingraham). September 2002. White Paper, Market Design Inc. On behalf of British Columbia
Ministry of Forests.
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http://www.cramton.umd.edu/papers2000-2004/athey-cramton-comments-on-prelim-review.pdf
http://www.cramton.umd.edu/papers2000-2004/athey-cramton-comments-on-prelim-review.pdf
http://www.cramton.umd.edu/papers2000-2004/athey-cramton-competitive-auctions.pdf
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http://www.cramton.umd.edu/papers2000-2004/athey-cramton-ingraham-coast-competition-and-auction-volume.pdf
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US-Canada Softwood Lumber Trade Dispute, “Auctioning Timber to Maximize Revenues in British Columbia” (with Susan
Athey and Allan Ingraham). June 2002. White Paper, Market Design Inc. On behalf of British Columbia Ministry of
Forests.

US-Canada Softwood Lumber Trade Dispute, “A Comparison of Equation-Based and Parity Pricing of Stumpage Fees for
British Columbia Timber Under Long-Term Tenures” (with Susan Athey and Allan Ingraham). April 2002. White
Paper, Market Design Inc. On behalf of British Columbia Ministry of Forests.

US-Canada Softwood Lumber Trade Dispute, “Testing for Anti-Competitive Bidding in Auction Markets” (with Susan
Athey and Allan Ingraham). March 2002. White Paper, Market Design Inc. On behalf of British Columbia Ministry of
Forests.

New England Power Pool, Federal Energy Regulatory Commission, “Review of the Proposed Reserve Markets in New
England,” (with Hung-po Chao and Robert Wilson) Market Design Inc., January 2005.

U.S. Department of Defense, Services, “Criterion Auctions, December 2003.

Expert Report of Peter Cramton, D. Lamar Deloach, et al. v. Philip Morris, Inc., et al., Civil Action No. 00-CV-1253, United
States District Court, Middle District of North Carolina. October 2003. For R.J. Reynolds. Concluded that R.J.
Reynolds did not collude in U.S. tobacco auctions during the class period.

Supplier Behavior in California Energy Crisis, Federal Energy Regulatory Commission, Docket Nos. EL00-95-075 and ELOO-
98-063, “Competitive Bidding Behavior in Uniform-Price Auction Markets,” March 2003. For Duke Energy.

Supplier Behavior in California Energy Crisis, Federal Energy Regulatory Commission, Docket Nos. EL00-95-075 and ELOO-
98-063, “Rebuttal Addendum: Assessment of Submissions of the California Parties,” March 2003. For Duke Energy.

U.S. Department of Transportation, Docket Nos. FAA—2001-9852, FAA—2001-9854, “Comments on Alternative Policy
Options for Managing Capacity and Mitigating Congestion and Delay at LaGuardia Airport,” June 2002.
Recommending auctions to manage congestion at LaGuardia.

Verizon Wireless Petition for Permanent Forbearance from CMRS Number Portability, Federal Communications
Commission, WT Docket No. 01-184,“Declaration of Peter Cramton,” February 2002. Comments in support of
wireless number portability. For Leap Wireless.

ISO New England, Docket No. ER02, Federal Energy Regulatory Commission, “Affidavit of Peter Cramton,” February
2002. Comments on proposed changes to how the energy clearing price is calculated. For ISO New England.

2000 Biennial Regulatory Review Spectrum Aggregation Limits For Commercial Mobile Radio Services, WT Docket No.
01-14, Federal Communications Commission, “Ex Parte Declaration of Peter Cramton,” October 2001. Further
comments on the CMRS spectrum cap. For Leap Wireless.

ISO New England, Docket No. EL0O0-62-015, Federal Energy Regulatory Commission, “Affidavit of Peter Cramton,” June
2001. Comment on modifications to installed capability market. For ISO New England.

2000 Biennial Regulatory Review Spectrum Aggregation Limits For Commercial Mobile Radio Services, WT Docket No.
01-14, Federal Communications Commission, “Declaration of Peter Cramton,” April 2001. Comments on the CMRS
spectrum cap. For Leap Wireless.

C and F Block Broadband PCS Auction, Federal Communications Commission, “Declaration of Peter Cramton,” March
2001. Comments on the impact of fronts in the C and F Block Broadband PCS auction.

“Lessons Learned from the UK 3G Spectrum Auction,” May 2001. An export report on the UK 3G Spectrum Auction. For
UK National Audit Office.

“Market Effectiveness Assessment,” (with Jeffrey Lien) May 2001. An expert report assessing the effectiveness of the
electricity restructuring plan in Ontario. For TransCanada.

First Millennium Communications, Inc. and Barbara Laurence vs. Entravision Communications Company, No.
1420009074, “Expert Report of Peter Cramton,” May 2001. Comment on the value of clearing rights for broadcast
television stations 59 to 69. For First Millennium Communications and Barbara Laurence.
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Pacific Communications vs. American Wireless, Superior Court of Fulton County, Georgia, No. 2000CV20099, “Reply
Declaration of Peter Cramton,” April 2001. Further comments on the impact of a delayed sale of spectrum license
by Pacific Communication. For American Wireless.

‘

Pacific Communications vs. American Wireless, Superior Court of Fulton County, Georgia, No. 2000CV20099, “Expert
Affidavit of Peter Cramton,” February 2001. Comments on the impact of a delayed sale of spectrum license by
Pacific Communication. For American Wireless.

“Lessons from the United States Spectrum Auctions,” Prepared Testimony of Peter Cramton before the United States
Senate Budget Committee, February 2000.

New England Power Pool, Docket No. ELO0-83-000, Federal Energy Regulatory Commission, “Affidavit of Peter
Cramton,” July 2000. Comment on deficiency charge in installed capability market. For ISO New England.

NSTAR Services Company vs. New England Power Pool, Docket No. EL0O0-83-000, Federal Energy Regulatory
Commission, “Affidavit of Peter Cramton,” June 2000. Further comments on energy price cap as a response to
design flaws. For ISO New England.

NSTAR Services Company vs. New England Power Pool, Docket No. EL0O0-83-000, Federal Energy Regulatory
Commission, “Affidavit of Peter Cramton,” June 2000. Comments on energy price cap as a response to design flaws.
For ISO New England.

New England Power Pool, Docket No. EL00-62-000; ER00-2052-000, Federal Energy Regulatory Commission, “Affidavit of
Peter Cramton,” May 2000. Comments on installed capability market. For ISO New England.

New England Power Pool, Docket No. ER00-2016-000, Federal Energy Regulatory Commission, “Affidavit of Peter
Cramton,” April 2000. Comments on one-part vs. three-part bidding in energy market. For ISO New England.

New England Power Pool, Docket No. ER99-4536-000, Federal Energy Regulatory Commission, “Affidavit of Peter
Cramton,” October 1999. Summary of review of reserves and operable capability markets. For ISO New England.

New England Power Pool, Docket No. OA97-237-000, Federal Energy Regulatory Commission, “Affidavit of Peter
Cramton,” October 1998. Reply to comments on review of rules. For ISO New England.

New England Power Pool, Docket No. 0A97-237-000, Federal Energy Regulatory Commission, “A Review of ISO New
England's Proposed Market Rules,”(with Robert Wilson), September 1998. For ISO New England.

Best Digital vs. U.S. West, American Arbitration Association, Denver Office, No. 77 181 00204 97, “Expert Report of Peter
C. Cramton,” September 1998. Determine the value of spectrum licenses won by Best Digital in the C-block
Broadband PCS auction. For Best Digital.

NextWave vs. Antigone and Devco, Petition to Deny License Proceedings, Federal Communications
Commission, “Statement on the Effect of NextWave’s Participation in the C-block Auction on Antigone and
Devco,” March 1997. For Antigone and Devco.

NextWave vs. Antigone and Devco, Petition to Deny License Proceedings, Federal Communications Commission, “Reply
Statement on the Effect of NextWave’s Participation in the C-block Auction on Antigone and Devco,” April 1997. For
Antigone and Devco.

Personal
Born on 12 November 1957

Married to Catherine Durnell Cramton
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I, Paul Livesay, declare as follows:

1 I am a former Vice-President and Associate General Counsel of VeriSign, Inc.
(“Verisign” or the “Company™). I have personal knowledge of the matters set forth herein,
except where I indicate otherwise, and am competent to testify as to those matters.

2 From 2014 through 2018, I served as a Vice-President and Associate General
Counsel for Verisign. In that capacity, I was in charge of intellectual property matters, had
responsibility for certain strategic business transactions for the Company, and provided general
advice and counseling to the Company’s management on business and legal matters. My
position at the company had both business and legal components. My statement is only a
statement of facts and not legal reasoning or opinions. Previously, I had been with Verisign in
2009-2010 as Vice-President, Strategy and Management, for Verisign’s digital certificate
business.

3. [ have been an intellectual property and technology transactions attorney for over
twenty-five years. Prior to joining Verisign in 2014, among other roles, I practiced law at the
firm of Wilson, Sonsini, Goodrich & Rosati, was General Counsel of RSA Data Security, Inc.,
was General Counsel at the design firm IDEO LLC, and was Vice-President, Technology, for
Symantec Corporation. I am a member of the Bar of the State of California.

The Secondary Market for new gTLDs and Discussions with .WEB Applicants

4. In 2014, I was put in charge of identifying potential business opportunities for
Verisign in [CANN’s New gTLD Program. Up until that point, Verisign had participated in the
New gTLD Program by filing applications for new TLDs that were variants of its company name
(i.e., “.Verisign™) or internationalized versions of Verisign’s existing TLDs, but Verisign had not
sought to acquire the rights to a new gTLD not already associated with Verisign.

Redacted - Third Party Designated Confidential Information

. The period for filing new applications as part of the New gTLD

Program had ended. Redacted - Third Party Designated Confidential Information
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Redacted - Third Party Designated Confidential Information

3 Redacted - Third Party Designated Confidential Information

I studied very closely the New gTLD Applicant Guidebook (the
“Guidebook™) published by ICANN, the Auction Rules, and other information regarding the

New gTLD Program available on ICANN’s website, www.icann.org, to familiarize myself with

the rules applicable to the Program. Redacted - Third Party Designated Confidential Information

6. The Guidebook and Auction Rules do not prohibitapplicants from entering into
business transactions with other entities with respect to an applied-for TLD. Based on the
Guidebook, it is apparent that ICANN’s concern with respect to such transactions is whether a
transaction would require re-evaluation of the applicant, which could result in a delay in the
resolution of a contention set. For example, Section 4.1.3 of the Guidebook acknowledges that
applicants may seek to resolve string contentions (i.e., which of various competing applicants for
a TLD would be awarded the TLD) by establishing joint ventures among themselves, which
could change the ownership of the applicant or the identity of the applicant itself.! The
Guidebook cautions that material changes such as these could require re-evaluation, and
encourages applicants to combine in ways that do not require re-evaluation: “Applicants are

encouraged to resolve contention by combining in a way that does not materially affect the

! Afilias C-3 (gTLD Applicant Guidebook, Module 4, § 4.1.3, available at
https://newgtlds.icann.org/en/applicants/agb).
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remaining application. Accordingly, new joint ventures must take place in a manner that does not
materially change the application, to avoid being subject to re-evaluation.”

7. Similarly, Clause 68 of the Auction Rules recognizes that applicants may enter
into “settlement agreements or post-Auction ownership transfer arrangements, with respect to
any Contention Strings in the Auction”; although once within an active auction timeline, these
activities are prohibited during a “Blackout Period” extending from the deposit deadline for an
auction through full payment of the winning auction bid, but permitted both for the period prior
to and after the Blackout Period.?

8. Redacted - Third Party Designated Confidential Information

). Donuts was a major participant in the new gTLD Program, filing
hundreds of applications for new gTLDs. Under the arrangement between Donuts and Demand
Media, which was entered into while the new gTLD applications were pending, the gTLDs
would be transferred to Demand Media after rights to the subject new gTLDs were awarded to
Donuts in exchange for Demand Media’s assistance in funding Donuts’ acquisition of the
gTLDs. Donuts also was one of the several applicants for the 'WEB gTLD. Attached hereto as
Exhibit A is a true and correct copy of a press release dated June 11, 2012 from Demand Media

describing its arrangement with Donuts (https:/ir.leafgroup.com/investor-overview/investor-

21d
3 Afilias C-4 (Auction Rules for New gTLDs, Indirect Contentions Edition, Version 2015-02-24, Clause 68(a) & (b),
available at https://newgtlds.icann.org/en/applicants/auctions).




press-releases/press-release-details/2012/Demand-Media-to-Participate-in-Historic-Expansion-

of-Generic-Top-Level-Web-Domain-Name-Extensions/default.aspx).

9. Through my research, I also became aware that it was not uncommon for entities
interested in acquiring a new gTLD to form a special purpose entity to be the applicant for a new
gTLD. For example, I understand that Donuts formed a separate special purpose entity for each
gTLD for which it applied. For .WEB, Donuts formed Ruby Glen, LLC and used that entity to
apply for the gTLD. By contrast, Google used the same entity, Charleston Road Registry Inc., to
apply for all of the new gTLDs it sought to acquire.

10.  One effect of the use of special purpose entities was to facilitate secondary market
transfers of new gTLDs through the transfer of the special purpose entity independent of other
assets of a party supporting the applicant. Another effect of the use of such entities can be to
maintain as confidential the party for whose benefit the application was being pursued. In this
regard, the new gTLD application form required the disclosure of the name of the applicant and
the identity of any person or entity that owned more than 15% of the applicant.* In some
instances, this resulted in the disclosure of the real party in interest. For example, Google is
identified as the owner of Charleston Road Registry Inc. In other instances, the requirement for
a disclosure of the real party in interest was avoided by forming another entity to be the parent of
the applicant, so the real parties in interest were not disclosed as the parent entity in the
application. Donuts formed “Covered TLD LLC,” for example, and made that entity the
disclosed parent entity on many of its applications.

11.  Redacted - Third Party Designated Confidential Information

ICANN’s website identified each new gTLD for which an application had been filed and listed
the identity of applicants along with a copy of non-confidential parts of their respective

applications. Redacted - Third Party Designated Confidential Information

4 Afilias C-3 (gTLD Applicant Guidebook, Module 2, Attachment to Module 2, Evaluation Questions and Criteria,
Question 11(c), available at https://newgtlds.icann.org/en/applicants/agb).
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12.

13.

14.

Redacted - Third Party Designated Confidential Information

Redacted - Third Party Designated Confidential Information

Redacted - Third Party Designated Confidential Information



The Domain Acquisition Agreement between Verisign and NDC

15. Redacted - Third Party Designated Confidential Information

16. Redacted - Third Party Designated Confidential Information

. Private
auctions are conducted on terms privately negotiated among the competing bidders for the TLD,
and private auction agreements commonly include terms for the losing applicants to split the
proceeds of the auction among themselves. In private auctions, which may have been the most
common form of resolving contention sets, there are no Guidebook requirements, and commonly
no other requirements, with respect to how a participant conducts its bid, disclosure of financing
terms, disclosure of interested parties, or post award intentions of the participants. Indeed, some
applicants seem to have made a lucrative business out of losing private auctions. In a public
auction, by contrast, the terms are not privately negotiated among the participants/competitors,
and the proceeds of the auction are placed in a fund to be set up by ICANN for investment
benefitting the Internet community as a whole rather than benefitting the losing bidders in a
private auction.

17. Redacted - Third Party Designated Confidential Information

18.  On August 15, 2015, NDC and Verisign entered into the Domain Acquisition
Agreement (“DAA”). A copy of the DAA is attached hereto as Exhibit D. The DAA isa
conditional agreement pursuant to which Verisign agreed to provide the funds for NDC to

participate in an auction for the .WEB gTLD. In the event NDC prevailed at the auction and




entered into a registry agreement for WEB with ICANN -- upon application to ICANN and with
ICANN’s consent -- NDC would assign the .WEB registry agreement to Verisign.

19.  Redacted - Third Party Designated Confidential Information

20.  The DAA is compliant with all terms of the Guidebook and consistent with
transactions by others with respect to the new gTLD Program. Verisign did not acquire any
interest in or control over NDC. The application for .WEB was not transferred to Verisign. The
DAA’s registry agreement assignment provision was conditional and contingent, applied only to
an executed registry agreement following an award of .WEB to NDC, and was subject to
ICANN’s prior consent. The structure of the agreement also was consistent with industry
practices in the secondary market for new gTLD applications of which I became aware in my
research of the New gTLD Program, as explained above and as further documented below.

21.  Redacted - Third Party Designated Confidential Information

22.  Theexpress terms of the DAA establish that it does not transfer NDC’s

application for .WEB and that any transfer to Verisign would be in the future and contingent on



ICANN’s normal processes for such transfers, including application to ICANN for consent to an
assignment of the registry agreement and ICANN’s consent. For example, the DAA provides:

Redacted - Third Party Designated Confidential Information

Thus, a transfer or assignment would only take place after a registry agreement was signed
between ICANN and NDC, ICANN’s subsequent consent to an assignment of the registry
agreement to Verisign, and the subsequent execution and delivery of the Transfer Agreement.
23.  The lack of any transfer of rights in NDC’s Application or assignment of a
registry agreement is further confirmed by the terms of the DAA that permitted a termination of

Redacted - Third Party Designated Confidential Information



24.  Redacted - Third Party Designated Confidential Information

25.  The Guidebook does not require an applicant to reveal the existence of, sources or
amounts of any funding for a public or private auction for a new gTLD or other resolutionofa
contention set. ICANN’s new gTLD application requires applicants to provide certain financial
information to ICANN regarding its ability to operate a new gTLD.> There is no requirement
that an applicant disclose any information regarding funding for participation in an auction. It is
further my understanding that financial information submitted as part of a gTLD application also
is designated confidential by ICANN and not disclosed to other applicants or the public.
Accordingly, under the terms of the new gTLD Program, even if the sources or terms of their
funding for participation in the auction were subject to disclosure to ICANN, which they were
not, other members of the contention set would never have access to that information.

26. As another example of the confidential nature of financial arrangements, it was
disclosed after the fact that Automattic Inc. (“Automattic”) financed the successful bid in a
private auction for the .BLOG gTLD by applicant Primer Nivel S.A. (“Primer Nivel”). The
auction took place in February 2015. In May 2016, before the . WEB auction, it was reported
that Primer Nivel’s bid had been financed by Automattic, the owner of the blogging platform
wordpress.com. According to press reports, Automattic paid Primer Nivel $19 million in
exchange for Primer Nivel’s agreement to assign the .BLOG gTLD to Automattic if it was

successful in the private auction. One of the press reports that I reviewed regarding this

3 Afilias C-3 (gTLD Applicant Guidebook, §§ 1.2.1.2, 1.2.2 & 2.2.2.2, available at
https://newgtlds.icann.org/en/applicants/agb).
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transaction is attached hereto as Exhibit E (Kevin Murphy, WordPress Reveals IT Bought .blog

For $19 Million, Domain Incite (May 13, 2016), http://domainincite.com/20440-wordpress-

reveals-it-bought-blog-for-19-million). This funding transaction appears to have been kept

confidential and not revealed to ICANN or other bidders, which included an Afilias entity
(Afilias Domains No. 1 Limited), prior to the .BLOG auction. Specifically, a press report states
that WordPress financed Primer Nivel’s winning auction bid but “wanted to stay stealth while in
the bidding process and afterward in order not to draw too much attention.” See Ex. F (Alan
Dunn, Knock Knock WordPress Acquires Blog for 19 million, NameCorp (May 15, 2016),

https://namecorp.com/knock-knock-wordpress-acquires-blog-for-19-million/). On April 29,

2016, ICANN consented to the assignment of .BLOG from Primer Nivel to Knock Knock
WHOIS There, LLC, a subsidiary of Automattic. See Ex. G

(https://www.icann.org/resources/agreement/blog-2015-05-14-en). To the best of my

knowledge, Afilias did not object to the .BLOG auction after Automattic’s role in financing
Primer Nivel’s bid was revealed. This transaction further supported my understanding then that
pre-auction financing agreements, such as the DAA, were consistent with the Guidebook.

The Assurances of Performance

217. Redacted - Third Party Designated Confidential Information
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28.

Redacted - Third Party Designated Confidential Information
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Afilias Claims in the IRP

29.  Itis my understanding that Afilias argues in this IRP that the DAA constitutes an
impermissible transfer by NDC of rights in its new gTLD application. Such an argument is
inconsistent with the express terms of the DAA and Confirmation of Understandings described
above. Further, such an interpretation of the Guidebook would be contrary to industry practices
with respect to the New gTLD Program that I learned in researching the Guidebook and
secondary market.

30. Redacted - Third Party Designated Confidential Information

31. Redacted - Third Party Designated Confidential Information

A public auction is
specifically provided for in the Guidebook, is fair and conducted under ICANN’s oversight, and
I am not aware of any requirement under the Guidebook that an applicant agree to a private
auction. To the contrary, the Guidebook provides a private auction may only be conducted if al/

members of the Contention Set agree to have a private auction.®

¢ Afilias C-3 (7LD Applicant Guidebook, §§ 4.13 & 4.3, available at https:/newgtlds.icann.org/en/applicants/agb).
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32. Redacted - Third Party Designated Confidential Information

33.  Redacted - Third Party Designated Confidential Information

34.  Redacted - Third Party Designated Confidential Information
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35. I understand that Afilias has stated that its bidding in the .WEB auction was
constrained by the terms of its financing arrangement, which limited its bidding to no more than
$135 million.” The limits on Afilias’ funding demonstrates that Afilias’ own conduct as a bidder
during the .WEB auction was limited by its own financing arrangements, appearing to confirm
again the industry practice of financing arrangements with parties not part of the .WEB
contention set.

The Auction

36.  In accordance with the DAA, Verisign provided funds for NDC to use in bidding
for the .WEB gTLD in the public auction. NDC submitted a final bid that ICANN deemed to be
and announced as the winning bid. Shortly after the auction, NDC paid ICANN $135 million as
the winning bid for the .WEB gTLD. Those funds were provided to NDC by Verisign.

37. IRedacted - Third Party Designated Confidential Information

38.  Finally, I understand that Afilias makes a claim that there was some form of
collusion between Verisign and ICANN during or following the auction proceedings. This is
untrue. I was responsible for this transaction. I did not have any communications with ICANN

before or following the auction process. Redacted - Third Party Designated Confidential Information

7 See Witness Statement of Ram Mohan, 1 November 2018, § 35, fn. 38
(https://www.icann.org/en/system/files/files/irp-afilias-witness-statement-mohan-redacted-26nov1 8-en.pdf).
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. As a major participant
in the DNS, Verisign has regular dealings with ICANN on a range of matters. Also, with respect
to the questionnaire ICANN sent out to Verisign, NDC and contention set members who
objected to ICANN regarding the public auction for .WEB, | am unaware of any advance notice

by ICANN to NDC or Verisign of the questionnaire.
I swear under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed this 1st day of June 26204 arlos, California.
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CALI FORNI A, AUGUST 11, 2020
---000---

ARBI TRATOR Bl ENVENU: M. Livesay, good
norning. Good norning, sir. | don't know where
you're joining us from but | made the presunption
t hat "good norning" woul d wor k.

THE WTNESS:. Yes, it's norning. | am
here in California.

ARBI TRATOR Bl ENVENU: Excel | ent . Sir,
could I ask you to speak closer to your mc or to
i ncrease the vol ume of your mc?

THE WTNESS: |Is that better? Can you
hear nme now better?

ARBI TRATOR Bl ENVENU: It is better, but we

could do with a bit nore vol une.

THE WTNESS: Let nme put the mc here in

front of ny face. How about that?

ARBI TRATCOR BI ENVENU: M.

Li vesay,

is Pierre Bienvenu. | chair the Panel. M

col | eagues are Cat herine Kessedji an,

nmy name

who i s joining

us fromParis, and M. R chard Chernick, who is

joining from Los Angel es.

You have, sir, filed in connection wth

t hi s I ndependent Revi ew Process a w tness statenent

dated 1st June 2020, correct?
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THE W TNESS: Correct.

ARBI TRATOR BI ENVENU:. And your st at enent
ends with your swearing that the statenents in your
W t ness statenent are true and correct?

THE W TNESS: Correct.

ARBI TRATOR BI ENVENU: | woul d ask you,
sir, inrelation to the evidence that you will give
to the Panel today, |ikew se, solemnly to affirm

that it will be the truth, the whole truth and
not hi ng but the truth?

THE W TNESS: | do.

ARBI TRATOR BI ENVENU:. Thank you.

M. Johnston.

MR, JOHNSTON: Good norning, M. Livesay.
Have you recently had an opportunity to review your
W t ness statenent?

THE WTNESS: | have over the |ast few
days.

MR, JOHNSTON: And are there any
corrections you wish to nake to it?

THE WTNESS: | think the only
clarification is there mght be where | said not
four --

(Di scussion off the record.)

ARBI TRATOR BI ENVENU: Maybe, M. Livesay,
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maybe you coul d put your m c on sonething el se so
it would be higher up. |If you rest it on a book or
bi nder or whatever, it wll be closer to you.
(Di scussion off the record.)

ARBI TRATOR Bl ENVENU: | believe
M. Johnston was asking if you had any corrections
that you wish to make to your w tness statenent,
and you were cut off in the course of your answer.

THE WTNESS: Right. | was sinply stating
there's a point where | said | may have talked to
four or five of the potential set nenbers, and I
can confirm1l have only talked to four, not four or
five. It is aclarification. | don't think it is
i nconsistent with the original statenent.

MR, JOHNSTON: M. Chairman, we offer
M. Livesay for cross-exam nation.

ARBI TRATCR BI ENVENU: Thank you very nuch,
M. Johnston.

M. Litwin, you ready to proceed with your
Cross-exam nati on?

MR LITWN | am M. Chairman. Thank
you very much.
/1
/1
/1
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CROSS- EXAM NATI ON
BY MR LITWN

Q Good norning, M. Livesay. M nane is
Ethan Litwwn. | amfromthe |aw firm of
Const anti ne Cannon. | understand that you have
li kel y recei ved a package fromus, as has
M. Johnston, and | would ask that you both open
t hem now.

A Al right.

Q M. Livesay, as you will see, in fact, if
you just turn to your witness statement, which is
behind Tab 1, you'll see that we've marked each
page of the documents in that binder with a uni que

page nunber. Wen | direct your attention to these

docunents, | will refer to that uni que page nunber,
okay?
A The | ower right-hand corner?

Q Correct.

A Ckay.
Q Now, there are a few docunents that are
not in the binder. Those wll be on the screen.

So | assune that you have been able to see on your
screen the docunents that Chuck has been pulling up
t hi s norni ng?

A. Yes.

1121

BARKLEY
ARBITRATION - VOLUME VII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q Ckay. You're a little faint again, but I
think I can nmake it out.

A I think it is just because when | | ook
away.

(Di scussion off the record.)

Q BY VR LITWN Al right. W are in

busi ness.
M. Livesay, can you please tell ne, in

addition to your witness statenent, what other
docunents you reviewed to prepare for your

testi nony here today?

A I reviewed sone of the filings, | believe

Afilias' filing from My, and then | al so read

t hrough sone of the filings afterward, including

Afilias' response and some of the other papers, but

| argely just the filings over the | ast coupl e of
nmont hs.

Q Dd you | ook at any of the exhibits that
were referenced in those filings?

A Exhibits -- | just read the filings nostl
directly.

Q Ckay. M. Livesay, you were enpl oyed at
Veri Sign as a vice president and associ ate general
counsel between 2014 and 2018; is that correct?

A. Correct.
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Q And you had previously worked at Veri Si gn
I n 2009-2010 as the vice president, strategy and
managenent for VeriSign's digital certificate
busi ness; is that correct?

A Correct.

Q And in 2010, you left VeriSign to join
Symantec when it acquired Veri Sign's certificate
busi ness; is that right?

A Correct. | was sold off in that
transaction, correct.

Q Do you recall the nmonth in 2014 when you
returned to Veri Sign?

A | think | started early June, like the
first week of June 2014.

Q And what about the nmonth in 2018 that you

l eft?

A | believe ny | ast day was early May of
2018.

Q And what was the reason for your departure
in 2018?

A Il live in the Silicon Valley and Veri Si gn
Is in Reston, Virginia. | was comuti ng every
ot her week for alnost -- well, a long tine. | got

separated fromny wife in 2017 and ultimately just

had to return hone.
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And at that sanme tine ny nother was going
t hrough a severe decline, had to take over as her
nedi cal attorney-in-fact, and she went into
hospice. So | had that kind of stuff.

Q Under st ood, M. Livesay.

A | also wanted to take care of sone stuff.

Q Did you sign any sort of term nation
agreenent when you |l eft Veri Sign?

A I'"'msure | was exited as part of a
reduction in force. | amsure there was sone forns
that | signed or whatnot.

Q Did you sign anything related to providing
Veri Sign with assistance in natters relating to
di sput es concerni ng . \EB?

A | don't recall anything like that as a
part of mny departure, no.

Q Since you left Veri Sign, where have you
been enpl oyed?

A Since leaving Veri Sign, | ambasically
wor ki ng as an i ndependent attorney contractor, as
you say, because | was dealing with a | ot of other
famly stuff at the tine.

Q Have you done any work for Veri Sign since
| eaving in 20187

A No, not until they contacted ne in early
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May regarding this matter.

Q In early May of ?

A Thi s year.

Q O this year?

A Yeah.

Q Are you providing your testinony in this
case pursuant to any contractual agreenent wth
Veri Si gn?

A No.

Q Have you been conpensated in any way for

t he assi stance you have provided to Veri Sign in
connection with these di sputes concerni ng . WEB?

A. Nope.

Q Do you have any financial interest in the
out cone of the .WEB dispute?

A. Nope.

Q Ckay. In 2014 you were asked to identify
potenti al business opportunities for VeriSign in
| CANN's new gTLD Program is that right?

A Yeah, towards the end of '14, yeah, |
began -- | started mddle of '14 | was doi ng sone
stuff having to do with strategy and the patent
group stuff. Later in the fall | kind of got into
this program yeah.

Q Who gave you this assignnment?
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A My boss at the tinme, Tom Indelicarto, and

JimBi dzos, the CEQO
Q M. Bidzos personally instructed you to

I dentify opportunities in the new gTLD Progr anf?

A I worked for two people at the conpany,
I medi at e boss and his boss. | do what they ask
to do.

Q Well, ny question is: Do you recal

recei ving this assignnent from sonebody?

A You know, we had snmall discussions. |
don't recall a specific -- | amnot really sure
what you're asking, because, like |I said, | had

di scussions wth these two executives, and | was
asked to pursue and find opportunities in this
ar ea.

Q Ckay. That's fair enough.

Just for the court reporter, could you

spell Indelicarto and Bi dzos for her?

A This is going to be good. Indelicarto,
|-n-d-e-l-i-c-a-r-t-o0, Indelicarto, | think.

Q | think that's right.

A. Bi dzos, B-i-d-z-o0-s.
Q Thank you. D d you report back to
M. Indelicarto or M. Bidzos as you proceeded to

wor k on this assignnent?
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A Sure, absol utely.

Q How of t en?

A Probably weekly or biweekly as we
progressed trying to investigate this area.

Cbviously -- go ahead. Sorry.

Q In what formdid you report back, was it
in witing, email, nmeno, snmall neetings?
A Most commonly small neetings tal ki ng about

t he devel opnent and progress of matters.

Q Did you coll aborate on this project with
anyone el se at Veri Si gn?

A Not sure what you nean by "col |l aborate,”
dependi ng on where in the project we were. Early
on it was a very small group. As we got into
| ater, working on the agreenent becane nore
I nvol ved. There were other attorneys involved in
the drafting and that kind of stuff.

Q So let's break this into the -- what 1|
call the investigative stage and the contracting
stage; is that fair, M. Livesay?

A Wthin reason, yes, that's probably fair

Q Ckay. So during the investigative stage,
how bi g was the group you were working with?

A It was pretty small. A little project

group. | don't know entirely who el se m ght have
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been aware of the project outside of the few
executives | nmentioned. | amnot telling anyone
outside ny -- those folks at that tine.

Q So outside of M. Bidzos and
M. Indelicarto, is there anyone el se who was
working with you to identify opportunities in the
new gTLD Progranf

A Well, certainly there was sone peopl e on
t he busi ness side who were eval uati ng and maki ng
t he deci sions whether it makes sense for us to get
into the gTLD nar ket .

Q Who were they -- I'msorry.

A I am not sure of everyone. | know I
worked with a gentl eman by the nanme of John Cochran
at the tine who was in the corporate strategy
group. | think he rolled up through finance.

To be fair, though, there's a distinction,
I think, between the business fol ks | ooki ng at
whet her it makes sense for us to go into this
busi ness and whet her or not they were necessarily
I nvol ved in the project of pursuing opportunities.
VWhat | nean by that is there was a
decision to potentially | ook at this opportunity,
but the fol ks devel oping that intel maybe weren't

necessarily aware of what | was doing in trying to
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pursue an actual agreement with a contention
menber .

Q Ckay. And what was M. Indelicarto's
title?

A He' s general counsel.

Q And M. Bidzos?

A. He's the chairman, CEO and whatever stuff
you coul d put on there.

Q Now, when you noved to the contracting
time of this project, you nentioned that other
| awyers were involved. Wo were they?

A Specifically a guy by the nanme of Kevin

Ri stau, R-a-s-t-a-u, | think it is, and Rob WI son.

Q And the Panel is famliar with a docunent

call ed the Domai n Acqui sition Agreenent, which is

t he agreenent you signed with NDC. D d M. R stau

and M. WIlson draft that docunent?
A They were definitely involved in the
drafting of that document for sure.

Q Were you involved in the drafting of that

docunent ?
A Sur e.
Q I'"msorry, didn't hear that?
A Yes.
Q Dd you work with M. David MAul ey on
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this project at all?
A. | don't recall that nane, no, not on that
pr oj ect.

Q Do you know M. MAul ey?

A The nane sounds famliar. Maybe he's a
Veri Si gn person, but it's been a while. | don't
recall .

Q That's the sane exact answer he gave about

you. He knew your nane, but wasn't famliar.
Now, you got this project in 2014, and
that was after the new gTLD applicati on wi ndow had

cl osed, correct?

A | believe the application w ndow cl osed in
"12, so yeah.
Q Fol |l owi ng the closure of the application

w ndow, Veri Sign had raised concerns with | CANN
about the risk of nanme collision; is that right?

A I amnot sure. | don't know. | think
that's handl ed wi thin another group w thin
Veri Si gn.

Q So are you aware that nane collision
concerns the risk that del egation of new gTLDs
could interfere with the attenpts to reach a
private domain and i nstead would result in

resolving to a public donmain as well?
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A | thought you asked whether | was aware
sonebody had conmuni cated about it. | thought
that's what you asked. | am aware of the concept

of nane colli sion.

Q

Ckay. And just to be clear that we

under st and what nane "collision" is, so if there

were a registry for, let's say, .HOVE or .CORP, for

exanpl e,
private |
A
Q.
| obbyi ng

a |l ot of people use those for their
nternets, right?

| don't know. That's not ny experti se.
Wuld it be fair to say through its

efforts on name collision, VeriSign

managed to at least prelimmnarily take close to 10

mllion domain nanmes off the market in 20137

A I have no i dea what you nmean by Veri Sign's
| obbying, and I was not with the conpany in 2013.

Q In January of 2014, | CANN announced t hat
it had received over 1,900 applications for new
gTLDs.

Do you recall that?

A I wasn't with the conpany at that tine.
You said January '14; is that right?

Q Yes.

A No. | joined in June of '14.

Q Did you follow the progress of the new
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gTLD Program duri ng your tine at Synantec?

A No. Prior to joining VeriSign in 2014, |
had never been a part of the DNS world. Prior to
that, ny history in security infrastructure had

been on the encryption side and then on the

certificate side. So ne comng to Veri Sign rel ated

to the nam ng business was a new i ndustry to ne.

Q Ckay. When you joined VeriSign in June of

2014, were you aware that | CANN had announced t hat
it had received over 1,900 applications for new
gTLDs?

A | amaware that they received a | ot of
applications. That nunber sounds correct.

Q And did you becone aware in June of 2014,
when you began work on this assignnent -- scratch
t hat .

When you returned to Veri Sign, did you
beconme aware that | CANN had announced that it was
possi bl e that the DNS woul d end up expandi ng by
over 1,300 gTLDs; is that right?

A Certainly as | |l ooked into the gTLD
program | becanme aware of the large increase in
nunber of TLDs that woul d becone avail abl e

potentially.

Q And over the course of 2013 and 2014, are
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you aware that quite a few articles had been
publi shed fromthe financial press raising concerns

about the slowdown in the growh of the .COM

regi stry?
A | wasn't with the conpany in 2013.
Q Vel l, in your discussions with M. Bidzos,

the CEOQ and M. Indelicarto, the general counsel,
did they disclose to you that there had been
concerns raised about the slowdown in the growth of
the .COM registry?

MR, JOHNSTON: Excuse ne, M. Chairman,
I'd like to ask the witness to be conscious of the
fact that that question specifically refers to
conversations with M. Indelicarto, who is the
general counsel of the conpany, and ask the
W tness, in the event of answering the question, it
m ght di vul ge any attorney-client communi cations
wth M. Indelicarto, that he alert us so that
doesn't happen. Thank you.

MR LITWN If I mght respond briefly,
M. Chairman, | think we've established that the
neeti ngs between M. Livesay, M. Indelicarto and
M. Bidzos concerned the business side of VeriSign.
I am aski ng a business question. | am not asking

for the wtness to divulge any | egal advice.
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ARBI TRATOR Bl ENVENU: | understand your
poi nt, and M. Johnston did not object to the
question. He sinply cautioned the wtness not to
di scl ose what coul d be privil eged conruni cations in
t he course of his answer.

Unl ess M. Johnston advi ses ot herw se, |
did not hear himobject to the question.

MR. JOHNSTON: That's correct.

MR LITWN Ckay. Thank you,

M. Chai r man.

Q M. Livesay, | will echo M. Johnston's
comment that at no tine during ny exam nation |
woul d ask you to reveal the substance of a
privil eged conmmuni cation. And please tell ne if ny
question, in your mnd, elicits one.

My question is: Over the course of your
di scussions with M. Indelicarto and M. Bidzos
concerning the -- finding opportunities for
Veri Sign in the new gTLD Program did they reveal
to you that during 2013 and 2014 there had been
articles published in the financial press raising
concerns about the slowdown in the growth of the

.COM registry?

A I don't recall having any specific
di scussions wth Bidzos about that. | do know t hat
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t here has been obvious | egal history and work
around that topic, but I amnot a conpetition
attorney. | amnot involved in the running of
.COM That was a separate business unit, and | was
really invoked to try to find ways that the conpany
could sinply have nore opportunities at other
domai ns to sell nore domain.

The history of .COM was a separate running
enterprise, not ny forte.

Q Now, in 2015, Veri Sign sought to acquire
the rights to the . \WEB registry by concl uding the
DAA; is that correct?

A I'msorry, say that again?

Q In 2015, Veri Sign sought to acquire the
rights to the . VWEB registry by concl udi ng the DAA
wth NDC, is that correct?

A I don't know about the DAA, period. There
are several steps in that agreenent. The goal was
hopefully finance or help NDC fi nance, wn the
auction, and if they becane the registry, that they
woul d seek to have it assigned to us.

So there were definitely some steps
involved. | don't knowif | would say -- use your
descri ption about finally signing.

Q Wll, let ne rephrase it, M. Livesay.
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Is it fair to say that the ultimte

obj ective that Veri Sign sought to achi eve by
entering into the DAA wth NDC was the acquisition
of the rights to the .\WEB reqgistry?

A The goal was for us to becone the operator
of . WEB.

Q And Veri Sign has not signed any ot her
deals to acquire other gTLDs; is that right?

A Not that I amaware of. Not in the tine
that | was there.

Q Were you aware, as you worked on this
project during the end of 2014 and 2015, that the

. COM Regi stry Agreenent was due in the fall of

20167

A | don't recall being aware of that at the
time, no.

Q Is it fair to say that the . COM Reqgi stry

Agreenent is the single nost inportant contract

t hat Veri Si gn has?

A | don't think I'd be a good judge of that.

Q Wll, .COMis responsible for over a
billion dollars in revenue for VeriSign; isn't that
ri ght?

A That's true. But you asked if that's the

nost i nportant agreenent. | don't know. | don't
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run that business. | amnot part of that business.
| don't know.
Q Wuld it be fair to say -- strike that.

In connection with your assignnment in 2014
to identify potential business opportunities in the
new gTLD Program you state in your w tness
statenent that you studied very closely the new
gTLD applicati on gui debook; is that correct?

I did, yep.
And the auction rul es?

Wien we got around to the auction, yep.

o > O »

And the other rules -- let ne step back.
So when you say when you got around to the
aucti on, does that nean that you studied those
rules in the run-up to the auction in 20167

A At sone point | would have been readi ng
t he auction rules and becone aware of them |
don't recall exactly when, but yep.

Q Well, was that before or after you
executed the DAA -- or Veri Sign executed the DAA in
August of 20157

A | don't recall review ng auction or
bi ddi ng agreenments prior to signing the DAA, but |
don't know. | don't recall it.

Q And did you study the other body of rules
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t hat conprise the relevant rules that govern the
new gTLD Progranf

A Li ke what ?

Q Well, you nentioned -- let's | ook at your
W tness statenent. |If you can turn to Tab 1 in
your binder, and I would direct your attention to
Paragraph 5, you wite, "I studied very closely the
new gTLD Applicati on Gui debook published by | CANN
t he Auction Rules, and other information regardi ng
t he new gTLD Program on | CANN s website to
famliarize nyself with the rules applicable to the
Program "

So | guess ny question is, M. Livesay:
O her than the gui debook and the auction rul es,
what other rules did you review?

A. You know, | think generally | amreferring
to -- the I CANN website has a lot of information on
it. Anything | could read, | did. That's where
found i nformati on about, say, applicants, what they
had done, where they are located. | think that end
there is saying | used the | CANN website as the
primary source of information for how the program
is run and the applicants and the contenti on sets.

Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q | would now like to refer to you Tab 4 in

your bi nder.

A You know, | amjust |ooking at this side
of the paper. That's why |I'm | ooki ng down.

Q Ckay. That's fair. | amagoing to be

| argely doi ng the sane thing over here.

Chuck will put things up on the screen in

case it is unclear.
So these are sone significant excerpts
fromthe new gTLD gui debook, and | wll just

represent to you that we've included the entire

nodul e where we have accepted the nodul e, but we do

have the entire version avail able electronically.
| would like to direct your attention to
Page 95. And on Page 95 you will see Rule 4.1. 3,

whi ch you di scuss in your w tness statenent.

This section is entitled "Sel f-Resol ution

of String Contention."”
Do you see that, sir?
A Yep.

Q Now, it provides that, "Applicants that

1139

ARBITRATION - VOLUME VII

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

are identified as being in contention are
encouraged to reach settl enment or agreenent anobng
t hensel ves that resolves the contention.”

It goes on to say, "Applicants may resolve
string contention in a manner whereby one or nore
applicants withdraw their applications.”

It goes on to say, "It is understood that
applicants may seek to establish joint ventures in
their efforts to resolve string contention,” and
t hen concludes, it says, "Accordingly," and | would

interpret that as "however," given how we have gone
through this, that, "new joint ventures nust take
pl ace in a nanner that does not materially change
t he application, to avoid being subject to
reeval uation. "
Do you see that, sir?

A. Yep.

Q So it's fair to say that | CANN encourages
applicants to resolve contention sets anong
t hensel ves before an | CANN auction; is that fair?

A. That's fair.

Q And one of the ways in which | CANN
envi sioned that this may happen was by establi shing

joint ventures anong thenselves; is that right?

A It says it right there, correct.

1140

BARKLEY
ARBITRATION - VOLUME VII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q But | CANN cautions applicants that in
creating joint ventures, they shouldn't do so in a
manner that would require reeval uati on under the
rules, right?

A That's what it says.

Q Ckay. |If you could please turn back to
Page 32 of Tab 4, you will see Rule 1.2.7 there.
Do you see that, sir?

What page nunber are we on?

Page 32 of Tab 4.

> o »

Al right. Yep.

Q And what Section 1.2.7 provides, it says,
"Notice of Changes to Information. [If at any tine
during the evaluation process infornmation
previously submtted by an applicant becones untrue
or inaccurate, the applicant nust pronptly notify
| CANN vi a subm ssion of the appropriate forns."

And then at the bottom it says that,
"I CANN reserves the right" -- | guess it is in the
m ddl e, rather -- "reserves the right to require a
re-eval uati on of the application in the event of a
materi al change"; is that right?

A That's what it says.

Q Now, you can turn back to Page 95 if you

want, where Rule 4.1.3 is, but is it fair to say
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that the | esson you drew fromreviewing Rule 4.1.3
Is that when applicants were seeking to resolve
contenti on anong t hensel ves, | CANN s primary
concern was that they did so in a way that woul d

not require reevaluation and thus not cause del ay

in the resolution of the contention set; is that
fair?
A It seens to be that they knew or were

expecting that people would resol ve contention sets

t hrough vari ous agreenents and sinply wanted to

ensure that -- to try and do it in a way that did
not trigger reevaluation. | agree with that
st at enment .

That seened to be what they were
encour agi ng and were al so aware and wanted to be
clear, don't do anything that actually changes the
organi zational function. | think they say -- |
don't recall where, but having an entity acquire an
applicant mght require reevaluation. So they gave
sonme exanples, | believe, about things you could or
shouldn't do. It seened to be that's what they
were | ooking for in the gui debook.

Q Now, of course, you were aware at the tine
t hat Veri Sign was not an applicant for .VEB; is

that right?
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A That's correct.

Q Now, Section 1.2.7 requires applicants to
notify changes in their application via subm ssion
of the appropriate forns, correct?

A No. It says a material change to the
applicant or that becones untrue or inaccurate. |

don't believe anything in the application of NU DOT

CO changed.
Q Let's just keep it general for now,
M. Livesay. | will agree with you that where --

and | believe this is what you're saying, but if
you woul d confirmthat Section 1.2.7 provides that
where a -- where information in the application
t hat had been previously submtted by the applicant
becones untrue or inaccurate, that applicant nust
pronptly notify I CANN via subm ssion of the
appropriate forns?

A Correct. |If sonething' s untrue or
i naccurate, the applicant needs to do that.

Q Now, those forns were anal yzed pursuant to

| CANN s change request criteria, correct?

A | don't know what formyou're tal king
about .
Q You did not famliarize yourself with the

| CANN application portal ?
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A W weren't nmeaking any changes to an
application requiring subm ssion of a form It
sounds |li ke you junped over sonething in this | ast
question, that's all

Q So Section 1.2.7 says if an application
previously submtted has infornmation in it that
becones untrue or inaccurate, the applicant nust
pronptly notify | CANN, correct?

A Yeah. And you had asked ne whet her or not
| | ooked at the form and | said no, because we
didn't do anything that changed the applicant that
made it untrue or inaccurate.

Q Ckay. Right now!|l amjust trying to
inquire, M. Livesay, into your review of the | CANN
rul es and procedures governing the new gTLD
Program We'l|l cone back to the particul ar
transaction in a m nute.

Chuck, can you put up Exhibit C 56,
pl ease.
ARBI TRATOR Bl ENVENU: Is that in the
bi nder, M. Litw n?
MR LITWN It is not. | apologize,
M. Chairman. There's a handful of docunents that
are not in the binder.

Chuck, if you could just blow up -- yeah

1144

BARKLEY

ARBITRATION - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

that part. That would be great.

Q This is a docunent from | CANN s website
called the "New gTLD Applicati on Change Request
Process and Criteria."

Have you seen this docunent before?

A Doesn't | ook famliar to nme, nope.

Q So when you say that you carefully studied
the rul es and procedures governing the new gTLD
Program you did not review the change request
process?

A | didn't say that. | amsaying it doesn't
| ook famliar. Right now !l can't see the docunent
on the screen because you have this thing bl own up
in front of it.

MR LITWN:.  Chuck, can you pl ease take
that off. |Is there any way to bl ow up the whol e
docunent, or at l|least the first page of it?

THE W TNESS: Your question was did |
review this when | reviewed the guidelines?

Q BY MR LITWN:.  Correct.

A Whien | went through the guidelines, |
| ooked for things that seened rel evant, and when |
got to sonething like this, which said "Change
Request Process,"” | | ook at what the requirenment

I's, doesn't apply, so | nobve on.
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Q Ckay. So is it fair to say you did not
di scuss the change request criteria wth NDC?

A. Nope.

Q Is it also fair to say in your work on the
DAA you did not consult with | CANN regardi ng the
applicability of the change request criteria?

A Say that again?

Q And is it fair to say that in connection
wth your work on the DAA, you did not consult with
| CANN regarding the applicability of the change
request criteria?

A Correct. | didn't contact ICANN in this
regard, no.

Q And it is true, M. Livesay, that NDC, in
fact, never filed a change request with I CANN;, is
that right?

A As far as | am awar e.

Q Ckay. Now, directing your attention to
the first page and to the section call ed change
request overview, you can see that the docunent
quotes that part of 1.2.7 that we just revi ewed,

t hat when, "any tinme during the eval uati on process
information previously submtted by the applicant
beconmes untrue or inaccurate, the applicant nust

pronptly notify I CANN via subm ssion of the
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appropriate forns."
Do you see that, sir?

A | see that, yep.

Q And | CANN notes that the Application
Change Request process was, in fact, created "in
order to allow applicants to notify | CANN of
changes to application materials."”

Do you see that at the bottom of that?

A Yep.

Q Now, if we can | ook at the next section,
it identifies seven criteria, and it is on the

bottomof this first page and the top of the next

page. | will just wait a second for Chuck to bl ow

t hat up for you.

And the seven criterion are, one,
expl anati on; two, evidence that the origina
subm ssion was in error; three, other parties
af fected; four, precedents; five, fairness to
applicants; six, materiality; and seven, tim ng,
correct?

A That's what it says.

Q Now, | CANN states right below this -- and

Chuck, if you could blow that up -- that, "These
criteria were carefully devel oped to enabl e

applicants to nake necessary changes to their
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applications while ensuring a fair and equitable
process for all applications.™
Do you see that, sir?
A | see where that's witten, yeah.
ARBI TRATOR BI ENVENU. " For all

applicants,” not "for all applications.”

MR LITWN "For all applicants.” Sorry.

I m sspoke, M. Chairnman.

Q Let's nove down to the next section, which

goes through these criterion in nore detail

So the first -- maybe just -- yeah, pull
up that whol e box so we don't have to keep doing
it. That's great.

So the first criterion is explanation.

This is, as | CANN says here, sinply an opportunity

to allow the applicant to provide an expl anation
for the change.

A If you weren't nmaking a change, this
woul dn't apply, correct?

Q Excuse ne?

A Since we didn't nake a change, this
woul dn't apply, we didn't need to provide an
explanation if the change hadn't been nade,
correct?

Q What | amdoing, sir, is just going

1148

ARBITRATION - VOLUME VII

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

t hrough the docunent so that we understand what
| CANN provided as their criterion. W'Il|l conme back
and | ook at the NDC application.

A Right. When you read this, if you step
into these seven criteria on the presunption that a
change has been nade and an application for a
change has been nmade, | agree these are all
witten, but we didn't request a change because an
applicant -- and NDC s application wasn't altered.

Q I understand that. | understand that that
i's what you have testified to here today,

M. Livesay.

VWhat | amtrying just to establish is that
in the event that a change request had been
subm tted, these are the criterion that | CANN woul d
have | ooked at, correct?

A That seens to be the case. It is right
there in black and white.

ARBI TRATOR Bl ENVENU: M. Litwin, this is
Pierre Bienvenu. Could | ask your coll eague Chuck
to blow the introductory paragraph to the text that
we are | ooking at now. Thank you. This puts the
subparagraphs in context. Please continue wth
your questi ons.

MR LITWN  Thank you, M. Chairnan.
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Q So in the event -- and I'l|l phrase it |ike
that so it is clear, M. Livesay. |In the event
that a change request was submtted to | CANN or --
I'll use the subjunctive -- were to be submtted to
| CANN, | CANN would first | ook at the expl anati on.

But is it fair to say that because this is
sinply an opportunity to allow the applicant to
provi de an expl anation for the change, the
criterion is always satisfied and does not bear as
much wei ght as the others; is that fair,

M. Livesay?

A I have no way of understandi ng of how
| CANN woul d wei gh these in your hypothetical. You
are presenting a hypothetical to which you want a
hypot heti cal answer. | don't know

Q So what this says, and I wll quote, it
says, "As such, this criterion is always net and
does not bear as nuch wei ght as the other
criteria."”

Is that what it says, sir?

A That's what it says.

Q So turning next to evidence that the
ori gi nal subm ssion was an error. You know, |
t hink we can agree that even if NDC had submitted a

change request, which you testified they did not,
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to your know edge, this would not apply, in any
event, correct?
A. | don't know. | don't know. You are

creating a hypothetical

an answer to.

change request

you're asking ne to apply these rul es that

woul d i n your

Q  well,

whi ch you want ne to create

| don't know. They did not submit a

because no change was nmade, and now
| CANN
hypot heti cal .

fair enough, M. Livesay. |In the

event that a change request is submtted --

A This is a hypothetical question?

Q Yes. In the event that a change request

were submtted to | CANN and it does not concern an

error in the original subm ssion, but rather a

changed circunstance, this criterion woul d not

is that correct?

apply;

A I amnot really famliar wth how | CANN

applies these rules. You' re reading the words the

sane as | amright now

Q Let's skip down to "Precedents" and | ook

at that one. Here ICANN notes that if a change

request would create a new precedent, that change

request would be unlikely to be approved; is that
fair?

A I amreading the sane words you are.
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Q Wll, is it fair, M. Livesay, based on

your reading of the sane words that | am that if

a

change request were to create a new precedent, that

change woul d be unlikely to be approved?

A That's what the words say. How | CANN
interprets it, | don't know.

Q Now, going back to the "Qther third
parties affected"” criterion, this criterion
eval uat es whet her a change request materially
I npacts other third parties, particularly other
applicants; is that correct?

A That's what it says.

Q And, in fact, it says that in cases where

a change to application nmaterial has the potenti al

to nmaterially inpact the status of another

applicant's application, this criterion is heavily

wei ghted; is that correct, sir?

A You read the |ine.

Q Now, closely related to the "Qther third
parties affected” criterion is the "Fairness to
applicants” criterion. Here |ICANN notes that it
w || eval uate change requests to determ ne whet her
granting the request, quote, "would put the
applicant in a position of advantage or

di sadvant age conpared to the other applicants,™
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correct?

A That is what it says.

Q And | CANN further states that, quote, "if
a change request is found to naterially inpact
other third parties, it will likely be found to
cause issues of unfairness,” right?

A That's what it says.

Q In other words, if granting the change

woul d be unfair to other applicants, this criterion

woul d wei gh agai nst granting the change, correct?
A | don't know if your rewording is accurat
or the way | CANN would read it. | go with the

words that are on the page.

e

Q The next criterion is "Materiality," which

notes that I CANN will consi der whether a change
request will inpact conpeting applications,
correct?

A That's what it says.

Q So if a change request woul d i npact ot her

menbers of a contention set, that would satisfy the

materiality criterion, correct?

A I mean, | amjust reading the words here.
| amnot really sure what you're trying to read
differently.

Q | amnot trying to read anything
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differently, M. Livesay. | amjust asking that
this "Materiality"” criterion provides that if a

change request woul d i npact other nenbers of a

contention set -- and you can see the word
"contention set" in Line 27?
A Yep.
Q Do you see that?
A Yeah.
Q |'msorry, are you saying "yes" or "yep"?
A Yes, | see where you have highli ghted.

Q Then the "Materiality" criterion would be
satisfied; isn't that correct?

A | don't see the word "satisfied" in there.

Q Vel |, you understand that these criterion
are used by I CANN to determ ne whether or not to
approve a change request; is that right?

A That's why | defer to how | CANN i nterprets
sonet hing. You are providing interpretations of
your reading, and | would have to defer to | CANN s
interpretation. You are providing hypotheticals
for a situation | don't believe we are in.

Q | amjust reading the rules.

A You are reading them and then asking ne to
affirmyour ultinmate readi ng where you change a few

wor ds. You can read them and | wll affirmthe
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words on the page are what they are, but | have no
reason to take an interpretation because this isn't
a wrld -- a situation we were in. | wll defer to
| CANN. How can | put ny mind in what | CANN woul d
use in the seven criterion?

Q Is it fair to say, M. Livesay, as you
conducted your review of the rules in the
gui debook, for exanple, you just |ooked at the
pl ai n | anguage of the rule and just applied that in
terns of your thinking about how to structure a
transacti on?

A Certainly not. | amnot really sure where
you get that interpretation.

Q Well, what | am asking --

MR JOHNSTON: | would ask M. Litwinto

allow the witness to finish his answer before

Interrupting wth anot her questi on.

MR LITWN | apologize. | thought he
was done.
Q Pl ease conti nue, M. Livesay.
A | don't remenber what the question was.

Where were we?
Q Let me go back, because | think it was a
poor | y- phrased question, and allow ne to rephrase

it for you.
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In reviewi ng these change request
criterion, you say -- well, you agree that that's

what it says, but, you know, if you're trying to

interpret it, it is really ICANNs job to interpret

it; is that right?

A You presented on the screen right now the

seven criteria after a change request was submtted

and what | CANN woul d use to eval uate. This isn't

t he standard for how you get into a change request.

This is once it is already there.

You asked previously did | |ook at the
rule and just decide there not to go through a
change request. No, there's a |ot of factors.

There's a | ot of rul es.

| |1 ooked at other transactions going on in

t he mar ket . | saw di scl osures of different

conpani es havi ng funded ot her activities of other

applicants. | see el sewhere in the gui debook where

It encourages parties to resolve w thout changing

their application so as to not delay or have the

string -- | guess "delay" is the right word, or put

on hol d. So there's a lot of factors that went
into this.

But at the end of the day, the path we

took is we are not | ooking to becone the applicant.
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We are | ooking to becone the registry of this
domain and to try to help fund NDC to win the
auction. And if they ended up wi nning and we

successfully signed a Registry Agreenent, they

woul d then apply to have it assigned to us, and we

woul d be evaluated at that tine.

So | don't think there's anything -- we

were followng -- we had a | ot of different things,

bot h t hrough what we see in the narketpl ace and

what t he gui debook suggests, and we think we did it

correctly.

Q So, M. Livesay, | amnot trying to inply

here that NDC submtted a change request. | think

we have established that NDC did not submt a
change request.

What | amtrying to do is to progress

t hrough a set of | CANN rul es that inform how | CANN

woul d consi der a change request and aski ng you what

your view of the rule is outside of what nmay or nay

not have happened regardi ng NDC.

A And | have told you before, it is hard to

gi ve you hypot heti cal answers to hypot heti cal
questions. So you just read one rule, and did it

go this way, no, it is not that.

Li ke | said, the way we approached this is
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we are reading the rules. W are | ooking at
activities in the marketplace. W are |ooking at
what other strings and how ot her contention sets
get resolved. W |look at other information in the
gui debook itself that suggests, recommends parties
reorgani ze thenmselves in a way that doesn't require
reeval uation, and we think we did that correctly.

Q M. Livesay, is it fair to say that this
docunent that we are | ooki ng at now, Exhibit GC 56,
concerns how | CANN eval uat es change requests?

A That is exactly what it says.

Q And is it also fair that this docunent
I nforns whether or not a change request shoul d be
filed?

A That doesn't tell ne that, no.

Q So the description that | CANN provi des
here about how it goes about eval uating and the
things it considers in evaluating a change request
has no beari ng what soever to the decision on
whet her or not to file a change request?

A. As | | ook at the docunent, there's a
criteria for filing the change request, which we
did not think applied, and these standards here, as
| read them are once you're in that realm this is

how t hose change requests woul d be addressed. It

1158

BARKLEY
ARBITRATION - VOLUME VII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

woul d seem unusual to think that the change request
criteria are how you get into the change request
criteria, seens circular the way you have descri bed
it.

Q So the rule -- if we can turn back to the
first page of this docunent, C-56, | CANN quotes the
rule fromthe applicant gui debook?

A That's right.

Q That says if any information previously
subm tted by an applicant becones untrue or
i naccurate, that applicant is obligated to pronptly
notify | CANN, correct?

A That's what it says.

Q And turning through this docunent, it does
suggest that, well, in determn ni ng whet her or not
Rule 1.2.7 applies, whether those changes woul d be
unfair to applicants, whether those changes woul d
create new precedents, whether those --

A You are junping again. Those changes, if
there are no changes, you can't bootstrap yourself
into the criteria. There were no material changes
that nmade the application untrue and i naccurate.

Q Ckay. W'll cone back to that. W'l
cone --

MR, JOHNSTON: Stop interrupting.
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THE WTNESS: | am confused at what you're
asking at this point, | guess.

MR, JOHNSTON:  Your Honor, M. Chair, |
object to this line of questioning. W have been
spending a lot of tinme on this document, and
virtually every question posed | acked foundation
and nost just asked the witness to read the
docunent .

If M. Litwn wants to make these
argunents in closing argunent, that's appropriate.
But to spend all this time with the w tness asking
questions that |ack foundation is not appropriate.

ARBI TRATCOR BI ENVENU:  Your objection is
noted, M. Johnston.

As to the question of foundation,

M. Livesay, may | ask you just to clarify your

evi dence as regards the know edge that you had when
you famliarized yourself with the gui debook of the
requi renent to notify I CANN of changes in an
appl i cation.

I am | ooking at Page 32 of the rough
transcript, and M. Litwin, having displayed the
docunent we have been tal ki ng about, said, "This is
a docunent from | CANN s website called the ' New

gTLD Applicati on Change Request Process and
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Criteria.' Have you seen this docunent

Your answer was,

to nme, nope.

"Question:

So when you say that you

bef or e?"

"It doesn't |ook famli ar

carefully studied the rul es and procedures

governi ng the new gTLD Program you did not

t he change request process?

"Answer : |

it doesn't |ook famliar.

revi ew
didn't say that. | am saying
Right now | can't see

t he docunent on the screen because you have got --

you have this thing blown up in front of it.

And t hen we went on.

Let nme ask you this, M. Livesay: Ws it

a concern to you, as you were considering on behalf

of Veri Sign the potential of striking a deal
NDC, that the agreenent not trigger a notice
change to infornation under Section 1.2.7 of
gui debook?
I'msorry, please --
(Di scussion off the record.)
THE WTNESS: | said that's correct,
were | ooking for --
(Di scussion off the record.)
ARBI TRATOR BI ENVENU: Shall | repeat

question?

1161

Wi th
of

t he

we

ny

ARBITRATION - VOLUME VII

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

(Di scussion off the record.)
THE W TNESS: Pl ease repeat the question

(Di scussion off the record.)

ARBI TRATCOR BI ENVENU:. Ckay. So | am going

toread it, M. Livesay, so | don't interpret it.

"WAs it a concern to you, as you were
consi dering on behalf of VeriSign the potential of
striking a deal with NDC, that the agreenment not
trigger a notice of change to informati on under
Section 1.2.7 of the gui debook?"

THE WTNESS: That is correct. It was a
concern --

(Di scussion off the record.)

THE WTNESS: So yes, it was a concern
that we not trigger or do anything to change the
application that would trigger a reeval uation
because we knew that that -- couple of things.
One, the gui debook suggests, one, to try and
resol ve things without triggering reeval uation

Two, if it did trigger reeval uation, that
m ght actually delay the string in getting
resolution. So yeah, it was a concern of ours to
not trigger that.

ARBI TRATOR Bl ENVENU: Excel | ent .

Now, given that this was a concern, as you
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sit here today, do you recall |ooking at the form
on which you were questioned in the past 15 m nutes

entitled "New gTLD Applicati on Change Request

Process and Criteria,"” do you recall | ooking at
t hat ?

THE WTNESS: | recall only the portion --
the reference to 1.2.7. | don't recall

specifically the other, but this was a long tine
ago, five or nore years, and the gui debook is a
| ong docunent.

ARBI TRATOR BI ENVENU: Very well. Very
well. | amsorry for the interruption, M. Litwn.
Pl ease proceed.

MR LITWN  Thank you, M. Chairnman.

Q I just have two nore questions on this
docunent, M. Livesay. |If you |ook at the next
page, Page 3 of this docunent, is it your
under st andi ng t hat where change requests were
submtted to | CANN, they were posted on | CANN s
websi t e?

A Are you asking if |I'm aware whet her they

wer e?
Q Yes.
A | don't recall one way or the other. |

decl i ne whether | knew that or not.
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MR LITWN M. Chairman, perhaps this

S

a good tine to take our first break today. | am at

a good breaking point in ny outline.

ARBI TRATOR BI ENVENU. Very wel |
M. Livesay, we are going to break for 15 m nutes.
| amrequired by our sequestration order to ask

t hat you not di scuss your evidence during the

br eak.

THE W TNESS: That's good.

ARBI TRATOR BI ENVENU: Thank you very much,
sir. So we will resunme in 15 m nutes, and you'll

be brought virtually to a separate room
THE W TNESS: Okay. Thank you.
ARBI TRATOR BI ENVENU:. Thank you.

(Wher eupon a recess was taken.)

ARBI TRATCOR BI ENVENU: Thank you very nuch.

M. Johnston, you are there?

MR JOHNSTON: Yes, | am

ARBI TRATOR Bl ENVENU: M. Litwin, and is
M. Livesay back with us?

MR, ENGLISH No, he's in the waiting
room

ARBI TRATOR Bl ENVENU: Ckay. So you may
bri ng hi m back.

You ready to proceed, M. Litw n?
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MR LI TWN: | am M. Chairman.

MR. ENGLISH Ckay. M. Livesay has
joined the neeting, and if he could unnute hinself.

THE W TNESS: You can hear ne all right
with the new m crophone?

ARBI TRATOR BI ENVENU:. W can hear you.

MR LITWN  Mich better.

ARBI TRATCOR BI ENVENU: Thank you very nuch.
So, M. Livesay, under the sane solem affirmation,
M. Litw n, please proceed.

Q BY MR LITWN M. Livesay, | just wanted
to ask you one | ast question about -- and just to
clarify your earlier testinony, about the change
request criterion docunment that we have been
review ng, Exhibit C56, | think what you said,
that it did not matter what you or Veri Sign think
about the rules set forth in here, | think your
testinmony was it's what | CANN thinks that matters;
is that a fair statenent?

A You read the provisions and then you
rephrased them and asked ne if your rephrasi ng was
fair. | sinmply said | defer to | CANN how t hey
woul d interpret the plain | anguage of these
pr ovi si ons.

Q Ckay. Thank you.
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So noving on, | would refer you back to

your w tness statenent and Paragraph 5. As you

recall frombefore the break, we |left off wwth the

provi sion in the change request criterion docunent
t hat says that change requests woul d be posted to
| CANN' s website.

And in response to the Chairnman's
question, you said that you had studied the rul es
to ensure that there were no changes that needed t

be reported to | CANN

Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Ckay. Now, let's turn back to Section
4.1.3 of the AGB. So that's Tab 4 at Page 95.
Are you there, sir?
A. Is that in what you sent ne or is this
anot her docunent that's not in the binder you sent
Q No, it is there. It is Tab 4, Page 95.
A. Ch, 95, okay. Cot it here.
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Q This rule is titled "Sel f-Resol uti on of

String Contention” and only concerns transacti ons

anong contention set nenbers thenselves; is that

correct?

A It appears to be the case, yeah.

Q Ckay. Please turn to Page 124 of this

docunent behind Tab 4, and | direct your attention

to what is the last |ine of Paragraph 10 of Mbdul e

6, the terns and conditi ons.

A Yep.

Q Wiat it says here is that, "Applicant may

not resell

rights or

, assign, or transfer any of applicant's

obligations in connection with the

application.™

Now, this provisionis not limted to

transacti ons anpng contenti on set nenbers, correct?

A |

am not sure -- say that again.

Q So where this provision says, "Applicant

may not resell, assign, or transfer any of

appli cant’

s rights or obligations in connection

wth the application,”™ ny question to you, sir, is

that this

provision is not limted to transacti ons

anong contenti on set nenbers?

A As | read the sentence, it applies to

appl i cant.

So | amnot really sure what you're
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sayi ng about other contention sets. As | read
this, it is a restriction on an applicant.

Q It is arestriction on an applicant that
provi des that the, "Applicant nay not resell,
assign, or transfer any of applicant's rights or
obligations in connection with the application” to
any third party, correct?

A | guess. It doesn't say that limtation

The limtation is on the applicant.

Q I--
A You're asking nme to read sonething in
there that's not there. | nean, naybe you are -- |

amnot really sure what you're asking ne to read
into that. It says, "Applicant nay not resell
assign, or transfer any of the applicant's rights
or obligations.” That seens very straightforward.
Q Any -- sorry, M. Chairman.

ARBI TRATOR BI ENVENU: First of all, can
we, just in fairness to the witness, go to Page 120
of that docunent, just to situate that provision.

So this is part of the terns and conditions of

Modul e 6.
You are famliar with that docunent?
THE WTNESS: | recall reviewing it at
great length back in the day. | did not review it
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again in advance of this testinony.

ARBI TRATOR Bl ENVENU: R ght. Now,

f ocusi ng back on the text on which M. Litwn drew
your attention --

THE W TNESS:  Yep.

ARBI TRATOR BI ENVENU:. -- do you understand
that provision as targeting transactions within a
contention set or as targeting transactions
general ly, whether they involve contention set
menbers or not? | think that's the question that
i s being asked of you.

THE WTNESS: | see. | don't read that
sentence that's highlighted as limted to just
within a contention set. It seens to apply to an
applicant both inside and outside a contention set.
The applicant cannot resell, assign or transfer in
and outside of a contention set. That's the way |
read it. |Is that the clarification you were asking
for?

ARBI TRATOR BIENVENU: | was just trying to
rephrase the question that was asked of you.

THE W TNESS: Got it.

ARBI TRATOR Bl ENVENU: Back to you,

M. Litw n.

MR LITWN  Thank you, M. Chairnan.
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Q In addition to your review of the
gui debook and other rul es governing the new gTLD

Program Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

A.

Q Redacted - Third-Party Designated Confidential Information

A In the sense -- how do you nean,
speci al - purpose vehicles -- go ahead. | am
i stening.

Q Perhaps | should just orient you to your
W tness statenent, sir. It is behind Tab 1. |If

you | ook at Page 5, Paragraph 9.

A Ch, correct, right, in terns of special.
Like in this exanple | found that sonetines an
entity would have a shell conpany for each
I ndi vi dual conpany, sonetines held by a parent, or
sonetinmes all the applications were held by one

entity, such as the way Gooale did it

Wt h
Redacted - Thlrd -Party Designated

Charl est on Road Regi stry. Confidential Information
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Q And we can | ook down at Paragraph 10,

where you conti nue your discussion about the

speci al purpose entities. You wite, "For example,

Google is identified as the owner of Charl eston

Road Registry, Inc.," correct?

A. Correct.

Q And when you say "is identified,"” you nean

identified in the application, correct?

A. Correct. | have not | ooked at it, but if

| recall correctly, you can | ook at the
applications and it will show for each string who
the applicant is.

In this case it would show up as

Charl eston Road Registry. |If you then click on it,

it will show you the public portion of the

application, which would then show who the actual

party is, or the contact, | should say.
For instance, if | recall, if | |ooked up
this, it would have said -- on the applicant it

woul d have said Charl eston Road Registry, but it
woul d have a contact nanme, and that contact nane |
t hi nk was a Googl e address, for exanple, enail,
that is.

Q Yes. In fact, in Section 11 Google is

identified in each of Charl eston Road Registry's

1171

ARBITRATION - VOLUME VII

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

applications as the owner of Charl eston Road
Regi stry.
Do you recall that?

A | believe so, yeah. Let ne see where
you're highlighting. Yep.

Q Now, you also go on to wite that, "In
ot her instances, the requirenent for a disclosure
of the real party in interest was avoi ded by
form ng another entity to be the parent of the
application, so the real parties in interest were
not di sclosed as part of the parent entity in the
application.” And you give an exanmple. You say
"Donuts forned ' Covered TLD, LLC,' for exanple, and
made that entity the disclosed parent on nany of
its applications.™

A Correct.

Q You see that, sir?

A Yep.

Q And in Paragraph 9 you refer to Ruby 3 en
LLC as a Donuts applicant entity, correct?

A Correct.

Q So what you're saying is that the
application would have been nmade on behal f of Ruby
d en, and when you | ook at the ownership

information, it would say, "Covered TLD LLC "
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anot her shell, in your words, correct?

A | believe that's correct.

Q Now, are you aware that the primry
contact listed at Section 6 of Ruby G en's
applications was identified as an executive vice
presi dent of Donuts?

A | believe | may recall it m ght have been
a Donuts address, perhaps, the email, perhaps, |
t hi nk you' re tal ki ng about.

Q Vell, they give his title as the executive
vi ce president of Donuts, and as you say, there was
a Donuts email|l address associated wth that contact
person. Does that sound famliar?

A | don't recall seeing his title on the
application, but likely seeing the enmail.

Q Do you also recall that at Section 11(b),
Ruby G en identified Donuts' CEO and the chairnan
of Donuts' Board of Directors as the two peopl e who
had | egal and executive responsibility for Ruby
d en?

A I'msure at sone point | |ooked at who the
individuals listed in the application were.
don't recall specifically their nanes now.

Q So it wasn't exactly a secret that Ruby

d en was a Donuts special purpose entity, correct?
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A | don't think it was a secret, no.

Q In the course of your research you | earn
about an arrangenent between Donuts and Denand
Medi a, correct?

A. Correct.

ed

Q If you could take a | ook at Page 18 of Tab

1. This is Exhibit Ato your w tness statenent,
press rel ease by Demand Media. | amjust going t
read what it says in the fourth paragraph.
It says, "As part of this initiative,
Denmand Medi a has applied for 26 nanes on a
stand-al one basis. |In addition, Demand Medi a has
entered into a strategi c arrangenent with Donuts,
an Internet domain registry founded by industry
veterans, through which it" -- meani ng Demand
Media -- "may acquire rights in certain gTLDs aft
t hey have been awarded to Donuts by |I CANN. These
rights are shared equally with Donuts and are
associated with 107 gTLDs for which Donuts is the
applicant."”
Do you see that?
A I amreading along wth you, yes.
Q And this is one of the exanpl es that
i nfornmed your research in advance of negoti ating

t he DAA, correct?
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A It was an exanple, yes.
Q Now, if you |look at the date of the press
rel ease, you'll see it's fromJune 11th, 2012.
Do you see that?
A Yep.
Q So that was -- the press rel ease was
I ssued shortly after the application w ndow had

closed in April of 2012, as you testified earlier,

correct?
A The dates | ook correct.
Q And, therefore, this press rel ease was

I ssued during the period for public conmment and
eval uati on by | CANN, correct?

A That woul d be the case, yeah.

Q Are you aware that Denmand Medi a was
di scl osed as Donuts's, quote, "partner in these 107
applications"?

A | amnot aware that they were listed as a
co- owner or partner, no.

Q Are you aware that the public portions of
these applications are avail able on | CANN s
websi te?

A The public portion of the applications
woul d naturally be avail able on | CANN s website.

Q Did you review these 107 applications by
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Donuts that you refer to at Paragraph 8 of your
W t ness statenent?

A | do not recall |ooking at all those
appl i cations, no.

Q So, for exanple, if | represented to you
that Demand Media is listed as Donuts's partner in
its applications for .CITY, .ASSOCI ATES, . CAMERA,

. CHURCH, .CLOTHI NG, .COACH, .ECO .ENERGY, .HELP

. I NVESTMENTS, . SALQN, .SINGES, .VENTURE and

. VOYAGE, anpbng ot hers, would you have any know edge

as to whether or not Denmand Media is, in fact,

| i sted as Donuts' partner in those applications?
MR, JOHNSTON: 1'11 object on grounds of

| ack of foundation. Perhaps counsel could put just

one of those in front of the wtness.

MR LITWN Well, I amasking himfor his
knowl edge about this. | don't believe these are in
the record. 1'd be happy to show himone if you

woul d consent to that.

MR, JOHNSTON: | woul d consent to show ng
himthe limted part you're representing to himis
in the application.

MR LITWN:  Very good.

For nmy teamthat's on the phone, can you

send to Chuck the .CITY application, please.
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Chuck, let nme know when you get it.

| have just been told .CITY is on the
record, and they are pulling it up right now.

Chuck, when you get that, if you can just

put it up on the screen for everyone to see,

pl ease.

MR, JOHNSTON: I'msorry to have provoked
this delay. | had a specific reason, which I won't
explain with the witness on canmera, but | had a

specific reason for wanting the witness to see the
application as opposed to rely on the
representati on as nade.

Again, | amsorry for the del ay.

ARBI TRATOR BI ENVENU: That's fi ne. Let's
see if we can get the docunent up quickly,
otherwi se we can put this in abeyance and cone back
to it.

MR LITWN There we go. Actually, while

we go through this, if you can just stop right

t here, Chuck, don't nove any further. |If you can
bl ow up the full |egal nane at one, please?
MR. VAUGHAN: | don't have the ability to

bl ow anyt hi ng up on this.
MR LITWN Cot it.

Q Can you see that, M. Livesay?
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A | see it says, "Snow Sky, LLC "

MR LITWN [|If we can go down to 6,
pl ease, Chuck.

Q You'll see the gentlenan there is
identified as the executive vice president of
Donut s?

A Yep, yep.

Q And under 6(f), that's the Donuts enai
address that you recall

Do you see that, sir?
A Yep, vyep.
Q Now, if you can go down to Paragraph 23.

Boy, this is incredibly small on ny conputer. What

it says in the second paragraph there is, "The

foll ow ng response descri bes our registry services

as inplenented by Donuts and our partners. Such
partners include Demand Media Europe Limted for
back-end registry services."

Do you see that, sir?

A. | see that.

Q So Demand Media was disclosed in the .CITY

application submtted by Donuts to | CANN. So there

was no secret that Donuts and Denmand Medi a had a

partnership, correct?

A Well, | think the word "partnershi p* goes
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to what you nmean by partnership. 1In the press
rel ease it doesn't describe the nature of that
partnership. In this it seens to |limt Demand
Media, at least in the application, to being a BERS
provi der, not necessarily a co-owner of the
application. Maybe you need to descri be what
"partner” nmeans in the relationship of the press
rel ease.

Wien | read this, it |ooks |ike Demand
Media is sinply, at the stage that this is made,
not represented as a co-owner, but a back-end
registry provider, which is a different matter, at
least as | read it.

Q So let me see if | can break this down a
little bit.

I n Paragraph 23 of the .CITY application,
Demand Media is identified as a partner for Donuts
to provi de back-end registry services, correct?

A Correct.

Q So there was no secret that Denand Medi a
had at | east sonme role here as a back-end registry
service provider associated wth the .CTY
application, correct?

A It appears in the .CITY application they

are the BERS, back-end provider. That doesn't

1179

BARKLEY
ARBITRATION - VOLUME VII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

represent them as a co-owner or having an interest
i n possibly obtaining the domain after its
del egation. It doesn't suggest they have any of

that kind of right init.

Q In the application --
A In the public portion that you are having
ne read, | amonly saying that it lists themonly

as a BERS provider, not a co-owner.

Q Sir --

A Whi ch is what you nean to inply.

Q Sir, I amnot inplying anything, and
woul d appreciate it if you would let nme finish ny
question --

A Go ahead.

Q -- as well as | will let you finish your
answer .

My question is sinply that Demand Media is
identified as a partner for Donuts at Paragraph 23
of the .CITY application for the purpose of
provi di ng back-end registry services, correct?

A They are identified as the back-end
regi stry service provider for this application.

Q So there was no secret that Denand Medi a
was i nvolved with Donuts in at | east sone capacity

inits application itself, correct?
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A As a back-end registry provider. | don't
see that as an owner.

Q Now, we al so | ooked at the press rel ease
t hat was issued on June 11lth, 2012, where Denand
Medi a publicly disclosed that its relationship wt
Donuts was broader; is that correct?

A | don't know what you nean by "broader."
If you nean -- as | read the article, it seenms to
state that they had an arrangenent whereby Donuts
woul d obtain certain TLDs and in sonme situations

post del egati on request assignnent and transfer for

h

Demand Media, up to 107 of them It |ooks |like you

pointed me to one in which Demand Media is |listed
as the BERS provi der, okay.

Q Ckay. Al 1 amsaying, M. Livesay, is
that Denmand Media was identified as havi ng sone
role in all of the 107 applications of which | am
showi ng you one?

A And | amonly able to confirmthe one.
The one you're showi ng ne shows them as a BERS
provi der, nothing nore.

Q Il will represent to you, sir, that the
sane | anguage is in each of those 107 different
applicati ons.

A. Based on the --
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MR, JOHNSTON: Excuse me, M. Livesay.

bj ection; |ack of foundation.

ARBI TRATOR Bl ENVENU: Before | address the
objection, it is very inportant for us, in order to
have a cl ean record, that only one person speak at
atinme. | understand it is difficult, especially
when we are proceeding by renote video, but let the
question be asked and then proceed with your
answer. And M. Litwin will not cut you off. He
will let you finish your answer.

Now, what is the nature of your objection,
M. Johnston? Lack of foundation as to what?

MR JOHNSTON:  Well, counsel was
representi ng what was present in 107 applications
the witness said he wasn't famliar with. The
question was only, "Take ny representation; is that
true," as | heard the question. | think that's
pretty obviously a question that has no foundation
in the witness' know edge.

ARBI TRATOR Bl ENVENU: M. Litwi n?

MR LITWN | can rephrase.

Q Is it fair to say, M. Livesay, that
Denmand Medi a was di scl osed as a partner of Donuts
for the purposes of back-end registry services in

its application submtted to | CANN?
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A The one you have shown ne, it |ooks |ike

their limted nature as a partner is that of being

a BERS provi der.

Q Is it also fair that Demand Medi a i ssued

a

public press rel ease during the conmment period and

the tinme at which | CANN was eval uating the

application to disclose its broader role regarding

t hose applications?
A Fromthe tinme and the dates of things,

t hat appears to be the case, yeah.

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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agreenent woul d have provided --

A It is not an agreenent, and so it is
hypot hetical. Wuld have provided. This is a
first draft of sonmething --

ARBI TRATOR Bl ENVENU: M. Livesay.

THE W TNESS: Yes, sir.

ARBI TRATOR Bl ENVENU: ' msorry, | have
to -- | instruct you again to not cut off
M. Litwin in the mddle of a question because we
are not going to get a clean record.

THE WTNESS: | amtrying to -- sonetines
| think he's finished with a statenent or a
question, and | am making a presunmption -- | wll
try to stop and hol d back.

ARBI TRATOR Bl ENVENU: Don't take this as a
reproach, M. Livesay, but just as a direction so
that in everybody's interest, we have a cl ean
record.

THE W TNESS: Under st ood.

ARBI TRATOR BI ENVENU:. Very wel | .

So -- well, do you want to finish what you
were saying, M. Livesay, and then M. Litw n.

THE W TNESS: W can go back -- | amfine
W t h himasking or reasking questions. That's
fine.
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ARBI TRATOR BI ENVENU: M. Litw n.
MR LITWN  Thank you, M. Chairnan.

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Q

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

1188

ARBITRATION - VOLUME VII

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g »h W N P O © O N O O M W N B O

Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

1189

ARBITRATION - VOLUME VII

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g »h W N P O © 0O N O O M W N B O

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Q

>

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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A.
Q

A

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q M. Livesay, when we were tal king about
t he change request criteria, you noted that you had
recei ved draft agreenents and these were, in your
vi ew, precedents for the DAA

Do you recall that testinmony, sir?

A Ri ght. These were sone exanpl es of that,
yeah.
) edacted - Third-Party Designated Confidential Information
Redacted - Third-P Desi d Confidential Inf i
A Redacted - Third-Party Designated Confidential Information
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MR LITWN  Excuse nme for one mnute. |
just need to |l ook at the transcript for a second.

Q You testified a noment ago, and | am
referring to Page 81, line -- Lines 17, 18, 19, 20
and 21, you say, "To be honest, | don't recall
reviewi ng this document at depth really at the
time, because it presented a situation, in ny view,
and the way they presented it, is we would buy the
entity."

Sol'"'ma little confused because | think
you just said that you did review the docunent at
the tine. So which is it?

A. First of all, like | said, | did reviewit
at the tine. But at a basic level | saw that it
was trying to set up an acquisition of the entity.
| amsure ny recollection back then is better now,
but | did not rereview or reexam ne the docunents
in preparation for this, is nmy point. | can assure
you | had a much better understanding of all this

five years ago than | do right now.

Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

ARBI TRATOR Bl ENVENU: M. Livesay, |I'm
sorry to interrupt.

THE W TNESS: He asked ne a question, and
| amtrying to answer it and then he junps in and
tries to tell nme to correct it. |If he doesn't |ike
ny answer, he can not |like ny answer. That's fine.

ARBI TRATOR Bl ENVENU: M. Litwin, you are
not there to argue with the wtness.

MR LI TWN: Under st ood, your Honor.

ARBI TRATOR Bl ENVENU: | woul d ask bot h of
you to sit back for a nonent.

And, M. Livesay, let the questions cone
and answer themin the best of your ability.

And pl ease, | am addressing this to both
of you, don't cut each other off. It just creates
an unwor kabl e record.

M. Litwin, please pose your question.

Q BY MR LITWN M. Livesay, | amgoing to

try and |l ay sonme foundation for what |'m asking you
her e Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
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Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

You see, this is ny difficulty, M. Head of the
Tribunal, is he's quoting it and addi ng different
| anguage as he's reading it, and | amleft trying
to figure out is he asking for ne to affirmhis
interpretation of it or ny reading of it when |

have not read these details.
Redacted - Third-Party Designated Confidential Information

And if M. Litwin wants to read it and ask

if I can confirmwhat it says, | can do that. |If
he's going to read it and add different words in,
how am | supposed to respond?

ARBI TRATOR BI ENVENU: So | may suggest,

M. Livesay, that you take a mnute to | ook at the

| anguage on which you are questi oned and per haps
refer back to ternms that are defined in that
| anguage. And once you have famliarized yourself

wth that | anguage, then M. Litwin can ask his

question. Al he can ask for is your understandi ng
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of that docunent as you sit here today and read the

| anguage. Fair enough?

THE WTNESS: Well, 1 don't know Is the
Tribunal willing to give me an hour to | ook at a
docunent that | haven't | ooked at in five years?

ARBI TRATOR BI ENVENU:  You t hi nk you need
an hour?

THE WTNESS: | assure you that when we
went through this in 2015, it was a lot nore than a
few hours to | ook at these docunents and settle
this out. | amperfectly fine review ng these
docunents that never iterated, we didn't sign, but
If he's going to ask me to interpret docunents that
have defined ternms, | tend to read docunents
t hor oughl y.

ARBI TRATOR Bl ENVENU: M. Livesay, you
chose to append this docunent to your wtness
st at enent .

THE WTNESS: | did. And | appended it as
an exanple of sonething | received. |[If he's going
to ask ne to read it and interpret it as an
attorney, | should do that.

ARBI TRATOR BI ENVENU:  You appended it in
order to nake a point, and you are bei ng questi oned

about your evidence.
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THE W TNESS: Fair enough.

ARBI TRATOR Bl ENVENU: | think it is a fair
line of inquiry for M. Litwin in order to
under st and your evi dence.

THE W TNESS: Fair enough.

ARBI TRATOR Bl ENVENU: Now, | fully
under stand your concern that you don't want to be
trapped into giving a legal interpretation to a
docunent you have not recently reviewed. W
appreciate that, and we are sensitive to that.

Now you' re bei ng questi oned on one
subpar agraph of the agreenent. | take your point
that they are defined terns, but please take the
tine to read that one paragraph. If you want to

refer to the defined terns, do that, and then we'l|

see the question and we'll step in if we find the
answer -- the question puts you in an unfair
position, but | don't think that it does. |If you

take the tine to review that paragraph, reviewthe
defined terns, you should be able to answer his
questi on.

THE W TNESS: Fair enough.

| think it is back to you, M. Litwin, to
pi ck up wherever | interrupted.

MR LITWN  Thank you.
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Q M. Livesay, | just wanted to ask a couple
of questions. You executed your w tness statenent
on June 1st of this year, correct?

A Correct.

Q And did you review the attachnents to your
W t ness statenent when you signed it or before
you -- in the preparation of your w tness

st at ement ?

A | reviewed that it was the docunment that I
received. | did not go through and reread the
docunent .

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Q Are you aware that Dot Tech the entity
did, in fact, prevail at the | CANN auction for
. TECH t he gTLD?

A | believe | nay have heard that, yeah

Q Are you al so aware that Dot Tech the
entity submtted a revised application after the
auction identifying Radi x as the new owner of the

applicant Dot Tech the entity?

A I don't have any specific menory of that
but sounds accurate, | guess.
Q And are you aware that as a result of

submtting that revised application, | CANN
commenced a reeval uation of that application?

A I was not aware of that, that | can
recal | .

Q Are you aware that Dot Tech the entity,

fact, submtted a further revised application in

I n

response to a change request that it had submtted

to | CANN?
A Nope, not aware of that.
Q You al so refer in your wtness statenent

to a transacti on between Automattic and Prinmer
Ni vel regarding .BLOG is that correct?
A I think I refer to maybe a press rel ease

or sonet hi ng about that, yeah.
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Q Now, you state that in May 2016 it was
reported that Priner Nivel's bid for .BLOG had
been, quote, "financed by Automattic,"” correct?

A I think I"mciting a news source about
t hat, yeah.

Q So the answer to ny question is yes?

A Correct.

Q And t hose reports postdate your August
2015 Domai n Acqui sition Agreenent w th NDC,
correct?

A I'd have to relook at the dates. Do we
have that as an attachnent?

Q Yes. It is an attachnent to your w tness
statenent, sir.

A Let nme nmake sure | amremenbering the
correct press rel eases here.

Q They begin, sir, at Exhibit E, which is on
Page 95 of Tab 1, and continue on to Page 111.

A Yeah. So your question is what?

Q Let me ask ny questi on agai n.

A Yeah.

Q These reports regarding . BLOG postdate the
August 2015 DAA, correct?

A Yes. That appears to be the case,

correct.
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Q So it's fair to say that you did not
di scover infornmation concerning the
Automattic-Priner Nivel transaction as part of your

research prior to the execution of the DAA

correct?
A That woul d seemto be the case, yeah.
Q Therefore, it's also fair to say that you

were not relying on the Automattic-Prinmer N vel
transaction as a precedent for the DAA, correct?

A Certainly not in advance of the DAA, but
it certainly seenmed to give sone credibility
headi ng up to the auction.

Q Now, .BLOG was auctioned in February of
2015, correct?

A | believe that sounds right.

Q And in March of 2014, Priner N vel had
submtted a change request to | CANN regarding
Par agraph 11 of its application, correct?

A I amnot aware that that's the case.

Q | direct your attention to Page 96 of
Exhibit E, and at the bottom | ast paragraph, it
says, "I CANN processed the change request to the
Question 11 answer in March of 2014."

Do you see that?

A. | do.
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Q And, in fact, Question 11 asks about
ownership information, correct?

A | believe that's correct.

Q And, in fact, in Section 11 is where Ruby
d en disclosed that Donuts' CEO and chairman had

| egal or executive authority over it, right?

A I'"msorry, what's the reference to Donuts?
What ?
Q Sorry. 1'll nove on. | was trying to

refer to sonething earlier in the testinony, but it
s not inportant.

At the .BLOG auction, the w nning bidder
was a conpany call ed Knock Knock Whois There LLC,
correct?

A Sounds correct.

Q And that entity was controll ed by
Aut omattic, correct?

A | believe that's the case.

Q And you don't know any of the details
about how Automattic and the Priner N vel deal was
structured, do you?

A No, | don't have any w ndow i nto that.

Q Now, finally, sir, 1'll represent to you
in his opening statenent M. Johnston, counsel for

Veri Sign, referred to several transactions that
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were entered into by Afilias, these concerned

. MEET, .PROMO, .ARCHI, .SKI and .BIO And for each
of these gTLDs, isn't it true that Afilias entered
Into an agreenent to acquire these Registry
Agreenents after those Registry Agreenents had been
fully executed?

A | don't -- you had a list there. | don't
recall any of those specifically. W s that a |i st
of TLDs that had changed hands when?

Q Correct. So this is .MEET, .PROMO,
.ARCHI, .SKI and .BIOQO

Sitting here today, do you have any
Informati on to suggest that any of those deals were
struck prior to the Registry Agreenent being fully
execut ed between the registry operator and | CANN.

A I don't have any special information on
t hat, no.

MR LI TWN: Ckay. M. Chairnan, | think
it is a good opportunity to take a second break.

ARBI TRATOR BI ENVENU:. Very wel | .

Can you give us -- wthout holding you to
it, but can you give us a sense of how nmuch | onger
you plan to go?

MR LITWN It's alittle difficult to

say, M. Chairman. | woul d have thought | woul d
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have gone through the first part a bit faster than
| did. | estimate | have about an hour and a half
left, maybe a little bit nore. Depends how quickly
we can nove through these subjects.

ARBI TRATOR BI ENVENU:. Very wel | . So let's
t ake a second break now

So, M. Livesay, wth the sane
I nstructions, you'll be brought to another room
Thank you for your cooperation, and we resune in 15
m nut es.

THE WTNESS: AlIl right. Thank you.

(Wher eupon a recess was taken.)

ARBI TRATOR BI ENVENU:. Thank you,
M. Livesay. So under the sane solem affirmation,
we continue with your cross-exam nation.

THE W TNESS: True, correct.

MR LITWN  Thank you, M. Chairnan.

Q M. Livesay, | would like to direct your
attention to Paragraph 18 of your w tness statenent
t hat appears on Pages 7 and 8, and there you wite,
"The DAA is a conditional agreenent pursuant to
whi ch Veri Sign agreed to provide the funds to NDC
to participate in the auction for the . WEB gTLD.

“"In the event NDC prevailed at the auction

and entered into a Registry Agreenent with . \WEB
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with I CANN -- upon application to | CANN and with
| CANN s consent -- NDC woul d assign the .\WEB
Regi stry Agreenent to Veri Sign."

Sitting here today, do you still agree
wth that statenent?

A Yes.

Q And | ooki ng at Paragraph 20, further down
the page, you wite, "The DAA is conpliant with all
terns of the CGuidebook and consistent with
transactions by others with respect to the new gTLD
Program "

You cl ose that paragraph by saying, "The
structure of the agreenent was al so consistent wth
i ndustry practices in the secondary market for new
gTLD applications of which | becane aware in ny
research of the new gTLD Program as expl ai ned
above and further docunented bel ow. "

Sitting here today, do you agree wth

t hose st atenents?

A | do, vyes.
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
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financi ng an opportunity.
Q Did Veri Sign provide financing to NDC?
A We provided the funds so they could

participate in an auction. How you define

"finance," | amnot sure. W did not finance their

entity. W financed their bid in the auction,

which | think are two different things.

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q You say that, "The DAA is a conditional
agreenent pursuant to which Veri Sign agreed to
provide the funds to NDC to participate in the
auction for the . WEB gTLD," correct?

A Correct.

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information
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> O

Q

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Wll, let's talk about -- let's step back

and tal k generally, M. Livesay.

In a financing arrangenent, generally the

entity that provides the financing defines the

pri nci pal anount of that financing.

A

So let me correct again. | did not say

this is a financing. | said elenents anal ogous to

financing in the follow ng sentence, we are

providing a lot of funds for a third party we are

arms length with who | don't know very well. |

| i ke Jose, seens |like a trustworthy guy, but when |

say it

Is anal ogous to a financing, | nean fromthe

st andpoi nt, whether it is a honme financing or a

busi ness financing or a small | oan, an unsecured

financi ng, you mght | ook for ways to secure your
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interest in that noney so it is not m sused, used
for things it was not intended to, naking sure it
Is returned if sonething goes awy.

So when | say "anal ogous to a financing,"
| nmean fromthe standpoint of putting protections
into the one providing the funds. | did not nean
to suggest it was a financing with a fixed
principal or interest rate or this or that.

That's why | amtrying to make sure you
don't step over the word "anal ogous" and start
going into financing, because it is not that. It

I's anal ogous to that fromthe sense of providing

protections for the funds we were providing.

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q So, M. Livesay, you testified earlier
that Veri Sign funded the $135 million that was
eventually paid as the winning bid at the .WEB
auction, correct?

A. Correct.

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information
Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
Redacted - Third-Party Designated Confidential Information

A

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
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Correct.

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q And are you aware, sir, that in a

fi nanci ng agreenent, when a financier secures a
security interest, that is limted to the anmount of
I nvest nent that they have nmade, the anount of
fundi ng they have provided; isn't that true?

A I woul dn't know because this isn't a
financi ng agreenent in the conmon sense. Even in
the highlighted part, it says it serves like a
security interest. | amnot saying it is a
security interest in the terns that you woul d have,
li ke, nortgage interest, for instance. W don't
have any -- we are trying to, like |I said,
anal ogi ze, when you put a |lot of noney on the
tabl e, how do you ensure that those nobneys are used
the way you and this other third party agreed.

Li ke | said, as nuch as | |ike Jose, they

were a new party to us. They were working in the
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secondary market of TLDs. They had been in private
auction along with all of these folks in this
cohort.

To me, as | amlooking at this, it |ooks a
bit swanpy, and | am thinking, how would we go
about preserving our interests so we don't get
hosed one way or another. And so we started

| ooki ng at ways to do that.
Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information

In fact, you tal ked about a nortgage. So

maybe we coul d use that as a paradigmto conpare
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how t hi s wor ked here.

In a nortgage, the borrower wants to buy
sone real estate, and the bank | oans, let's say,
$500, 000 to the borrower to enable themto do that.
And i n exchange, they take a security interest in
t he property; is that your understandi ng of how a
nort gage wor ks?

A. Yeah, that's why |I think conparing this to
a nortgage is totally inappropriate. Because the
t hi ng about nortgages is, you're right, the | ender
actually has an interest that's filed in states
wth the Secretary of State or whoever, regarding

the particul ar property.
Redacted - Third-Party Designated Confidential Information

Q R ght.
A | don't think a nortgage is a fair
conpari son because of that.

Q | agree with you, M. Livesay. In fact,
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when a bank has to foreclose, it recoups its
security interest up to the anount, in ny exanpl e,
of the $500, 000 principal. Anything that the
auction of the property achi eves above that goes to

t he borrower, because the borrower is the owner.
Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information
Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Q

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Q

Redacted - Third-Party Designated Confidential Information

I'"msorry, you're using the term

"nth-order possibility"?

A.
Q

Yeah.

What does t hat nean?

Anot her word for saying seens |like a very
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we tried to develop an outcone for it. Sone of

them we just said, "This seens |like the way," and

we shook hands and signed the deal.

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
A. Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information

Q Now, the .WEB auction was conprised of
several rounds over two days; is that right?

A. Yes.
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Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information

Q Now, each round of this auction had a
start-of-round price and an end-of-round price; is
t hat correct?

A That sounds correct, yeah.

Q So as M. Rasco explained it on Friday, if
bi dders did not want to continue bidding, they put
in a bid at the start-of-round price, correct, and
that would be treated as an exit-round bid?

A. | believe so.

Redacted - Third-Party Designated Confidential Information

Q So if a bidder wanted to continue to the
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next round, they submtted the end-of-round price,
which was the top price in that range, to ensure
that they continued to the next round; is that
ri ght?

A That's ny recoll ection, correct.

Q And, of course, they could bid anything

bet ween the start- and the end-of-round price,

ri ght?

A That's ny under standi ng, or recollection,
yeah.

Q So let's see how that worked in practice.

I will represent to you that during the

si xteenth round of the . WEB auction the

start-of -round price was $57.5 nmllion and the
end-of -round price was 71.9 mllion, okay?
A Ckay.

Q Now, if that is correct --
Actual |y, Chuck, why don't you put up
Exhibit R 10, please. |If you could just highlight
t he si xteenth round.

A. This is not in the binder?

Q It 1s not.
A Il will just |look at the screen, then.
Q If you just highlight the row information

and then the sixteenth row, please. So there you
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see, sir, Round 16, the start-of-round price was

57.5 mllion and the end-of-round price was 71.9
mllion, right?

A That's correct.

Q Now, NDC entered a bid of -- |I'msorry,
di d soneone say sonething? |'msorry.

NDC entered a bid of 71.9 mllion,
correct?
A I would assune so if we went to the next
round.

Q Well, you testified that the final bid you

submtted was 142 nmillion?
A I know. | know. | amjust saying you're
providing me this. | amassunmng this is the

accur ate docunent, right? Naturally, to get to the
next round, | have to assune we bid at the
end-of -round price. | don't have any specific
recollection of the start-of-round price and the
end-of -round price. | amtaking you at your word
t hat these are the actual anounts.

Q Fromthe | CANN website | represent to you
It is a fair and accurate information of the
information related to the . WEB aucti on.

A Fromthat standpoint, | would say we nust

have entered the end-of-round price if we got to
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t he next round.

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Q Now, | would |ike you to assume a
situation where M. Rasco believed that .WEB was
not worth nore than $65 milli on.

Redacted - Third-Party Designated Confidential Information

A | don't know. | have no way to assune

what M. Rasco is thinking or why he woul d t hink

like that. So you're creating a hypothetical, but
go ahead.
Q I am asking you to assune that that

factual situation took place.

A However i nprobabl e, but okay.

Q Redacted - Third-Party Designated Confidential Information
A. Redacted - Third-Party Designated Confidential Information
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Q
hi ghly i

because,

And M. Rasco, | think you said it is
nmpl ausi bl e, or words to that effect,

in fact, as we established earlier,

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q Il will nove on, M. Livesay.
Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information
Q Are you aware that Afilias has clainmed in

this IRP that NDC was obligated to disclose the
exi stence and terns of the DAA to | CANN upon the
executi on of the DAA?

A | amaware that Afilias has cl ai ned that,

yes.
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Q Now, the DAA provided that the existence
and terns of the agreenent were confidential,
ri ght?

A Correct.

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information
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Q | amjust wondering, is that a typo,

should it be Cctober 20th, 20167

A No, | don't think it is a typo. | don't
recall -- there was a reason for that date. |
believe it was on -- | don't renenber. | don't
renmenber, but there was a reason for that date. |
don't recall what it is now

Q Ckay. If you turn to Page 78, you w ||
see that the DAA was executed on Cctober -- excuse
nme, on August 25th, 2015, but NDC did not disclose
t he existence or terns of the DAA to | CANN i n 2015,
didit?

A 2015, | don't believe that they did, but I
believe -- pretty sure we provided a copy, but I
don't know about NU DOT CO

Q You provided -- sorry.

A | said | don't recall whether NU DOT CO
provi ded them a copy in 2015.

Q Did Veri Sign provide I1CANN with a copy of
the DAA in 20157?

A | believe -- | ampretty sure that they
provi ded them a copy not too long after the
auction, but it's been a while. Wether it was '15
or "16, | thought it was '15, but that's ny
recollection. That could be off.
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Q Maybe | can help you with the dates. The
| CANN auction for .WEB took place in July of 2016.
So did Veri Sign disclose --

A Ckay. Fair enough. |t would have been
after the auction. So that's correct.

Q Ckay.

A. My years are flipping in ny head right

now. Sorry about that.

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Q

Redacted - Third-Party Designated Confidential Information

So your view was that -- strike that.
| am going to nove on.

l'd like to direct your attention to your

W t ness statenent where you wite that,

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

ARBI TRATCOR BI ENVENU: Wi ch par agraph?

Q BY VR LITWN Do you agree with that
st at enent ?

ARBI TRATOR BI ENVENU: Wi ch par agraph?

MR LITWN |If you just give ne a second,
M. Chai r man.

MR. VAUGHAN: It is on Page 8.

MR LITWN Yes, Page 8 at Paragraph 21

ARBI TRATOR BI ENVENU:. Thank you.

THE WTNESS: | amreading that.

Q BY MR LITWN Now, this is a
representation that NDC nade to Veri Sign in the
context of a contract, correct?

A Correct.

Q It is fair to say that just because a

party represents sonething is true in an agreenent,

t hat does not, in fact, prove that it is true,
ri ght?
A That's the nature of contracts, right.
Q It is, indeed. That's why we have

m srepresentation suits, right.

A. Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q In fact, that's what Veri Sign requested
NDC to do in July of 2016, correct?
A. Correct.

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Now, this confirmati on was signed two days
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prior to the . WEB auction; is that right?
A | think the auction started on the 27th,

so maybe one day before.

Q I'msorry, one day before.
A Two days before conclusion. So you win
that one. I'mwth you on that one.

Q There you go. Ckay.

Now, follow ng execution of this

confirmation of understanding, NDC did not disclose

the DAA to I CANN prior to the .VEB aucti on,
correct?

A Correct.

Q In fact, NDC never disclosed the DAAto

| CANN, right? It was only after Afilias had

conplained to | CANN, after | CANN s external counsel

had call ed Veri Sign's external counsel, did

Veri Sign cause its external counsel to produce the

DAA, correct?

A That's how | understand it was delivered
to them yes.

Q And when the DAA was finally disclosed,
Veri Sign designated it as confidential, which

precluded | CANN from even inform ng Afilias or

anyone else that it received the agreenent between

Veri Sign and NDC, correct?
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MR JOHNSTON: Excuse ne. |'d like to

just caution the wtness not to disclose

conmuni cati ons wth counsel or infornmation he only

possesses because of a conmunication w th counsel
MR LITWN | will accept a yes-or-no
answer to ny question.
THE WTNESS: Could you restate it real
qui ck?

Q BY MR LITWN:.  Sure. And when the DAA
was finally disclosed, VeriSign designated it as
confidential, which precluded | CANN from even
informng Afilias or anyone else that it had
recei ved the agreenent between Veri Sign and NDC,
correct?

A I can only confirm havi ng been i nforned

that a copy was sent to them from our outside

counsel. Anything beyond that, | wasn't invol ved.
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Ckay. Let ne step back. Is it fair to
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say -- is it fair to say that in agreenents, there
are certain things that are confidential and
certain things that are not?

A | guess it would vary on the agreenent.
Sone naeke all the terns confidential, sone nake
sonme terns confidential. | think it would vary on
t he agreenent.

Q So is your testinony here that Veri Sign
considered the entirety of the DAA to be

confidenti al ?

A Redacted - Third-Party Designated Confidential Information

Q I'd like to direct your attention to Page
15 of your witness statenent, and there to
Par agr aph 38.
There you wite, "I was responsible for
this transaction. | did not have conmmuni cati ons

with | CANN before or follow ng the aucti on process.
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Redacted - Third-Party Designated Confidential Information

Do you see that, sir?

A Yes, yes.

Q Ckay. 1'd like to place this wth the
context of sone of the context that we heard
previously. Are you aware that M. Rasco called
Ms. WIillett of I1CANN on July 31st and told her that
soneone from Veri Sign woul d be reaching out to call
M. Atallah at | CANN?

A I may have been told that at the tine. |

don't recall specifically.

Q

Redacted - Third-Party Designated Confidential Information

A I"msorry, | don't know.
MR, De GRAMONT: | think you said,

"Sonmeone did, in fact, call VeriSign."

MR LITWN I|I'msorry. Let ne rephrase.
Q Redacted - Third-Party Designated Confidential Information
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your

Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Well, | can refer you, sir, to Tab 10 of
bi nder .
A There it is.
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Q Does that help refresh your recollectio
that the DAA was produced on August 23rd?

A It is not refreshing ny recoll ection
because | don't think |I have ever actually seen
this docunent. | only know that it was sent. |
don't know the context. This is the first time
recall seeing this particular letter.

Q And t he DAA was only produced after

n

Afilias had conplained to I CANN, isn't that right,

as you've said earlier?

A | nean, sadly, Afilias had al ready been
conpl ai ni ng since before the auction. So
everyt hi ng happens after Afilias starts
conpl ai ni ng, right.

Q M. Livesay, what evidence do you have

that Afilias nade any conplaints before the . VEB

aucti on?
A I amnot foll ow ng your question about
you asked about whether | knew when this -- when

the letter and the DAA went from our counsel to

| CANN s counsel, and then you said -- then you
asked, "Was this after or before Afilias" sonething
or ot her.
So | amtrying to nake sense of your
questi on.
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Q My question was --

A. Yep.

Q -- that the DAA was finally produced to
| CANN only after Afilias had conpl ai ned foll ow ng
t he concl usi on of the .WEB auction?

A That | can't be sure because | don't know
when Afilias first conplained. | amnot certain if
you nean when they nade their first conplaint to
| CANN or -- | don't know.

MR LITWN M. Chairman, 1'd like to
take a few mnutes to confer with nmy coll eagues,
pl ease.

ARBI TRATOR BI ENVENU:. Very wel | .

(Wher eupon a recess was taken.)

MR LITWN  Thank you, M. Chairnman.

ARBI TRATOR KESSEDJI AN:  Just a m nute.
M. Chernick is not back.

MR LITWN Ch, | see himnow WMay I
proceed, M. Chairman?

ARBI TRATOR KESSEDJI AN: | ndeed, he's back.

ARBI TRATOR BI ENVENU:.  Yes, go ahead.

Q BY VR LITWN M. Livesay, right before
we went to break -- and | amgoing to read the
question and answer back to you -- | asked, "And

the DAA was only produced after Afilias had
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conplained to I CANN;, isn't that right?"

You responded, "I nean, sadly Afilias had
been conpl ai ni ng since before the auction.™

Do you know how -- what the -- when
Afilias first conpl ai ned to | CANN?

A | don't. In fact, even when | say "before
the auction,” | my be confusing it wth sone of
the activities of Donuts, who | believe filed sone
case in trying to prevent the auction. | m ght
have been m sspeaki ng about who was conpl ai ni ng.

The question about when did Afilias
conplain, I don't know specifically when they nade
any first formal conplaint to ICANN. | don't know
what date that woul d be.

Q Ckay. But it's fair to say that you were
aware that conplaints were nade to | CANN regardi ng
the . VWEB auction prior to the .VEB auction taking
pl ace, correct?

A There was definitely stuff circulating in
t he swanp about that, yeah.

MR LITWN Okay. M. Chairman, | have
no further questions. Thank you.

ARBI TRATOR BI ENVENU: Thank you very much,
M. Litw n.

Do ny col | eagues have questions for
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M. Livesay?

ARBI TRATOR KESSEDJI AN: | may have sone.
Do you have any questions, M. Chairman?

ARBI TRATOR Bl ENVENU: | have a few
questi ons, yes.

ARBI TRATOR KESSEDJI AN:  Per haps you can go
ahead, and then | can ask if there are sone
unanswer ed of ny questi ons.

ARBI TRATOR BI ENVENU:. Very wel | .

M. Chernick?

ARBI TRATOR CHERNICK: | do not. Thank
you.

ARBI TRATOR BI ENVENU:. Thank you.

M. Livesay, were you and the executives
you were working with on this initiative surprised
by the anmount that NDC had to bid to win the
auction for .WEB?

THE WTNESS: | don't know if "surprised”
is the right word. | think we had been watching a
| ot of TLDs go for higher prices right before then,
and | may get the nunbers wong, but | think .APP
went for 25, if | recall, sonething like that. W
were just watching this and | ooki ng and sayi ng,
well, .WEB nmay have nore potential than .APP.

Maybe . WEB' s broader, maybe it goes for nore than
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that. 135, yeah, nmaybe higher than | thought, but,
yeah, not crazily surprised, | guess.
ARBI TRATCOR Bl ENVENU:. When you say "hi gher

prices," you nean increasingly high prices?
Not hi ng was hi gher than what was bid for .WEB, as
we under st and.

THE W TNESS: Yeah, | am not aware of
anyt hing higher than .WEB. | am sinply saying we
had seen sone TLDs going for tens of mllion

dollars, at least in that area.

ARBI TRATOR BI ENVENU:

Redacted - Third-Party Designated Confidential Information

THE W TNESS:

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

ARBI TRATOR BI ENVENU:
Redacted - Third-Party Designated Confidential Information

THE W TNESS:
Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

ARBI TRATOR BI ENVENU:
Redacted - Third-Party Designated Confidential Information

THE W TNESS: Redacted - Third-Party Designated Confidential

Information
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Redacted - Third-Party Designated Confidential Information

ARBI TRATOR Bl ENVENU: | think you
nmenti oned at the begi nni ng of your evidence, but
could be wong, but | think you nentioned that
anong the docunents that you reviewed for the
preparation of your testinony today were the
filings that the parties made in the IRP; is that
correct?

THE W TNESS: Sone of them | don't

believe all of them | read Afilias' docunent
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from-- | think it was May, in which I then -- that
was ki nd of sone of the background of creating ny
witten testinony. And then | read the filings
that canme in after that.

MR, BIENVENU. Ch, you did. So |I was
goi ng to ask you a question about --

THE WTNESS: Let nme clarify. Wen | say

"read," | just breezed through to kind of
under stand what was going on. | wasn't trying to
take up any of the legal arguments. | just want to

gi ve you a heads-up on that.

ARBI TRATOR Bl ENVENU: | would just invite
you to comrent on a paragraph fromthe rejoi nder
menorial of 1CANN. This is not sonething you would
have revi ewed before signing your w tness statenent
because it was filed on the sanme day as your
W tness statenent. It was filed on June 1st. But
per haps you have read it since.

THE W TNESS: Do you have it there to
show?

ARBI TRATCOR Bl ENVENU:  Yes. Per haps
sonebody coul d display on the screen the first
page. It is called "I CANN s Rejoi nder Menorial."

M. Litwin, is Chuck avail abl e?

MR LITWN Do you have a copy of the
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rejoinder? M teamis sending it to himright now.

| would send ny copy, but it has quite a bit of

handwitten notes on it.
MR. VAUGHAN: Al | need is an

nunber .

exhi bit

MR LITWN: It is not an exhibit. It is

a pleading. So soneone is going to have to send it

to you.

MR JOHNSTON: O, M. Chairman, if it is

short enough and integrated itself, you
it to the witness. He mght be able to
question wthout actually seeing it. |If
to see it, he can ask.

ARBI TRATOR BIENVENU:  1'd I|i ke

m ght read
answer the

he needs

to invite

himto comment on three sentences in the m ddl e of

a paragraph, and I think it would be nore fair if a

W t ness coul d see the whol e paragraph.

So | would

prefer -- | don't want to read the whol e paragraph.

Let's see if we can display it.

MR LITWN It will be only one nore

m nute, M. Chairnman.

(Di scussion off the record.)

ARBI TRATOR BI ENVENU: The cover

| ook like my cover. |Is this the one dat

1st ?
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MR LITWN | believe it is.

ARBI TRATOR BI ENVENU. Ckay. Very well.

So this is the docunent, M. Livesay. Do
you renenber seeing this docunment?

THE W TNESS: Not necessarily by the
pl eadi ng cover. | definitely read one of
ICANN's -- | don't knowif it was this one because
| read one that nust have been filed later than
this because it had ny nane init. | don't know if
I read this | CANN paper.

ARBI TRATOR BI ENVENU:. Anyway, the
par agraph on which I would like to invite you to
comment is Paragraph 82, if Chuck woul d di spl ay
t hat .

M. Livesay, you are welcone to read the
whol e paragraph. M/ questions will concern the
third, fourth and fifth sentence in that paragraph.

THE WTNESS: Al right. Paragraph 82,
just give me a second to read it.

Ckay. | have read it. Wat's the
questions?

ARBI TRATOR BIENVENU: So I'd like you to
comment on the statenent, the fourth |ine,

"Determ ning that NDC viol ated t he Gui debook is not

a sinple analysis that is answered on the face of
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t he Gui debook. There is no Gui debook provision
t hat squarely addresses an arrangenent |ike the
DAA. "

So | stop there for a mnute. Do you
agree with these statenents?

THE WTNESS: As to the first highlighted
one, whether it is easy or difficult to determ ne
if it's been violated, | nmean, that's | CANN s
perspective. | think they nay be using sone
information |'mnot aware of.

Because, again, | don't believe that what
we did changed the ownership or woul d have required
any type of request for reevaluation. So | don't
know that | necessarily agree that it is not a
si npl e anal ysi s.

And then the second statenent, | think
that's probably true. There is no gui debook that
squarely addresses this anynore than there's one
t hat squarely addresses the way Googl e constructed
Its docunent or the way that -- | forget -- the Dot
Tech, that's not expressly addressed either, |
don't think.

ARBI TRATOR BI ENVENU:. And what about the
next sentence, "A true determ nation of whether

there was a breach of the Qui debook requires an
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i n-depth analysis and interpretation of the
Gui debook provisions at issue, their drafting
history to the extent it exists, how | CANN has
handl ed sim |l ar situations, and the terns of the
DAA. "

THE WTNESS: | think it is certainly fair
to say that sone anal ysis needs to be had between
t he gui debook and the DAA. How in-depth that is, |
think, is a matter of opinion, | suppose.

ARBI TRATOR Bl ENVENU: | n your experience,
M. Livesay, and those you were working with at
Veri Sign, but, you know, exclude conversations wth
counsel, is there a nechanismfor an applicant or
sonmeone interesting in conceiving deals in what you
descri be as the secondary narket, to ask on a
confidential basis sort of advisory opinion from
| CANN as to the conpliant nature of a possible

transaction with the applicable programrul es?

THE WTNESS: | think maybe you are
getting at the question of -- maybe that was so
|l ong that | didn't understand your question
exactly.

MR, BIENVENU: Let ne rephrase it. It was

a | ong question.

Is there a nechani sm for soneone who, |ike
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Veri Sign when it was |ooking at the DAA, to ask

| CANN - - suppose you had a doubt as to whether the

DAA was perm ssible or not. Was there a nechani sm

to ask on a confidential basis for an advisory
opi ni on on --

THE W TNESS: Ckay. | was confused by

your use of the term"nechanism"” It nade it sound

| i ke there was sone fixed process within the
conpany that | am not aware of.

There was, however, a conmuni cati on nade
after the auction. Actually, | don't know
specifically a date, but | believe there was a
generic question asked by soneone from our nam ng
group to soneone at | CANN about what woul d happen
if -- you know, in a request for assignnent and

what's | ooked at and what types of

di squalifications mght affect that. | believe a
call like that was made, because the intent from
our standpoint was to -- at the request for

assignnent, after NU DOT CO had executed the

Regi stry Agreenent, we wanted to feel confortable

that -- | don't want to use the word "perfunctory,™

but gi ven our history in running TLDs, Veri Sign,

that is, both financially and technically, we were

Interested in making sure, is there any ot her
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reason why an assi gnnent woul d not be approved to
us as a potential assignee. Sorry.

ARBI TRATOR Bl ENVENU: | think I know what
you're referring to in terns of asking what is the
practice of I CANN when it is to approve an
assi gnnent.

But | neant to situate my question at
another point in time, an earlier point in ting,
when you and your coll eagues were engaged or
approachi ng the point where you woul d engage with
potential counterparties to strike a deal |ike the
one you nade in the DAA

D d you consi der asking | CANN whet her the
tine of the transaction, the way you proposed to

structure it, conplied with the gui debook?

THE WTNESS: | don't recall having a
di scussion specifically. | think you' re asking why
did we -- we could have just asked | CANN ahead of

t he auction, or maybe that's what you' re asking. |
am not really sure.

ARBI TRATOR BI ENVENU: | am aski ng whet her
when you were contenplating entering into the
DAA - -

THE W TNESS: Ri ght .

ARBI TRATOR BI ENVENU:. -- whet her you
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di scussed seeki ng an advi sory opi nion from | CANN as
to the -- as to the conpliant nature of the
agreenent you were | ooking at with the program

rul es?

THE W TNESS:

Redacted - Third-Party Designated Confidential Information

ARBI TRATOR BI ENVENU:.  Very well. Thank
you, M. Livesay.

M. Johnston, any redirect, and do you
want to take --

ARBI TRATOR KESSEDJI AN: M. Chai rman --
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ARBI TRATOR Bl ENVENU: Oh, sorry. Excuse

ARBI TRATOR KESSEDJI AN: Everybody's tired,
but I think I can still survive. It is 9:38 p.m

for me. So it is starting to be dinnertine in the

Spani sh way.
M. Livesay, | still have a few questions
for you. This is Catherine Kessedjian. | am

speaking fromParis, and I'd |like to conme back to
one question that was asked by the Chair.

THE W TNESS: Yeah.

ARBI TRATOR KESSEDJI AN:  About the
rel ati onshi p, the business and, | would say,
financial and whatever you want to call it,
rel ati onshi p between the . VEB and the .COM and t he
ot her gTLDs that we have there.

Am | correct to think that you were a vice
presi dent of Veri Sign for strategy and nmanagenent
I n 2009 and 20107?

THE W TNESS: Correct.

ARBI TRATOR KESSEDJI AN:  Thank you. So you
must have a sense of the business?

THE W TNESS: No, not the nam ng busi ness.
At that tine, the conpany was predom nantly two

busi nesses. The certificate business, digital
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certificates. |In fact, at that tine the digital
certificate business was about 50 percent | arger
t han the DNS business. | believe it was about
60/ 40, | want to say, out of a billion, roughly.

| come fromthe history of the certificate
busi ness. Wien | was hired in, | worked directly
for the chairnman, JimBidzos, at the tine, to help
| ook at the splitting of the two businesses, but |
cone fromthat half of the world.

ARBI TRATOR KESSEDJI AN:  Ckay. Very good.
So it was only later in 2014 that you had to becone
aware, if you wll, of the business of the gTLDs?

THE WTNESS: A lot of rapid | earning,
yes.

ARBI TRATOR KESSEDJI AN:  Yes. | am
absol utely confident that you are capable of that.

Now, we read in several reports and
particularly a report by J.P. Mdrgan that it was
t he under standi ng of the business that, in fact,
.VEEB was going to be a conpetitor for al nbst every
single gTLD because of the nature of the word
"WEB. "

Now, what is your reaction to those
reports? Could you tell us a bit nore about that?

THE W TNESS: | don't know that | am
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famliar with the report you' re referring to. |
read a | ot of things back then. | definitely
recall hearing both, you know, that .WEB | ooked
| i ke a great potential true generic. That
certainly played into reasons why Veri Si gn m ght
interested in it, which is selling donains and
br oadeni ng the availability of domains is what
Veri Sign does, and this | ooked |i ke a good
opportunity for that.

ARBI TRATOR KESSEDJI AN Ckay. Thank yo
very much.

Now, | want to understand anot her point
that was not asked within the cross or by the
Chair. W heard since the beginning of the
hearing -- so |l ast week we have been at this

hearing -- that, in fact, | CANN has al ways favor

be

u

ed

what they call a private auction. In fact, | CANN

favors that the contention set people, entities
that are in the contention set, basically do it
t hensel ves. | CANN woul d nuch prefer not to have

t he public auction.
Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Coul d you explain to us why is it that
Veri Si gn was so adanmant to actually have a public
aucti on and not naking it private?

THE W TNESS: Sure, sure. One of the
things that, as | got nore into | ooking at how t he
contention sets were resolved, in any string that
has nore than one, how do you resolve it? |
definitely read and famliarized nyself, and it was
definitely made clear that | CANN prefers a private
resol ution.

But as | talked to people in different
contention sets, both in .WEB and sone ot hers that
we | ooked at, what becanme curious to ne was |
appreci ated why | CANN woul d want the contention set
to resolve itself, because at that point in theory
all the potential antagoni sts have agreed, great
sol uti on.

The thing that | ooked unusual to ne is
that whether it is a private auction or other
private resolution, in the private auction case,
the winner is paying or -- another way to | ook at

it is buying off the losers. That has a weird
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collusive look to it for soneone |ike Veri Sign

So to have a situation where we are goi ng
to sonehow bid and pay off all the | osers seened
troubling, and that's one.

And then in the other private resol ution,
in fact, where it is not necessarily auction, but
just contention set nenbers are, | don't know,
resol vi ng t hrough agreenment and havi ng postaucti on
transfers, it just -- the lack of transparency in
t he conduct between the contention set nenbers
seened unusual, and the fact that it was paying off
people to | ose was troubling.

I think this even cane back to prove

itself in reality.

Redacted - Third-Party Designated Confidential Information

Some of those things seemto have cone
back in play the foll owi ng year | eading up to the
auction. For exanple, | was surprised to see that
the other contention nenbers were still trying to
contact NDC during the blackout period. That kind
of behavior is kind of the weird behavior we didn't
want to be a part of in a private resolution. |

realize the bl ackout period doesn't authorize that,
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but it was happeni ng anyway.

| also recall that Afilias nade not one,
but two offers to sonehow prom se NU DOT CO an
anount. At one point | believe it was 16.8 and
t hen they cane back and rai sed the number to 17.02
or sonething |like that. l"'mlike, wow, this is
kind of weird stuff we were wondering about. How
I's one contention set nmenber able to sinply offer

noney to soneone else? It just seened weird to ne.
Redacted - Third-Party Designated Confidential Information

ARBI TRATOR KESSEDJI AN:  You are not
menti oni ng one point, which may be inportant, which
Is the fact that Veri Sign being secretly involved,
there was | ess of a possibility to control the
aucti on and the price.

THE WTNESS: | don't know if that's the
case. In a private auction, one could see --
that's the thing, the way privates are resol ved was
kind of a bit of a black box.

ARBI TRATOR KESSEDJI AN:  Ckay.

THE W TNESS: That was kind of -- the
unknowns just seened -- let's go wth sonething
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that's strai ght and open.

ARBI TRATOR KESSEDJI AN: Ckay. Thank you.
Now, you said that at some stage in your testinony
tonight -- tonight for nme -- that Veri Sign didn't
want -- or Veri Sign had the confidentiality clauses

in the DAA because without them it would be

concerned that it would -- and | use your terns, at
| east the ones that | have noted. | don't have the
real live feed. | didn't sign up for that --

upsetting the path. That's your words, at | east
fromwhat | have taken as notes.

Now, do you refer to that as a concern
that Veri Sign, that if it were discovered by
anybody that Veri Sign was behi nd one of the
contention set applicants, it wuld really be a
probl en? Coul d you expl ore nore what you neant by
upsetting the path?

THE WTNESS: | guess the only way | can
say it is all the alleged clains we are hearing now
fromAfilias, however wong | think they are, we
woul d have heard. But that wasn't really the nain
drive. The main drive was we figured we'd be
revi ewed and have to take that when it cane out.

The point was there | ooked |ike a path,

that there's a specific point where it would be
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eval uat ed, whether we were an appropri ate assi gnee
or not of the RAA. So | think we just | ooked at a
particular path that |ooked like it would work, and
it still required disclosure, eventually, and
that's the path we are on.

ARBI TRATOR KESSEDJI AN: Thank you,

M. Livesay.

No nmore questions, M. Chairnan.

ARBI TRATOR BI ENVENU: Thank you. And
apol ogies for forgetting to ask you for your
questi ons.

M. Chernick, any questions?

ARBI TRATOR CHERNI CK: No t hank you.

ARBI TRATOR BI ENVENU. M. Johnston, do you
want to take a few m nutes before you start your
redirect or do you want to start right away?

MR JOHANSTON: | think two m nutes woul d
be hel pful, but | think it will only take two
m nut es.

ARBI TRATOR BI ENVENU:. Very wel | . Let us
know when you're ready.

MR. JOHANSTON: Can we have a room JD?

MR. ENGLISH: Sure. dve ne one second.

(Wher eupon a recess was taken.)

ARBI TRATOR BI ENVENU: M. Johnston, are we
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ready to go?

MR. JOHNSTON:  Yes, and no. W have no
questions, and we just thank M. Livesay for his
t esti nmony.

ARBI TRATOR BI ENVENU:. Very wel | .

M. Livesay, | would like to say the very sane
thing on behalf of the nenbers of the Panel. Thank
you very much for your evidence and thank you for
your tinme today.

THE W TNESS: Thank you all for clocking
in fromall different parts of the world. | have
It easy here in California time. M apologies to
France. It is past ny dinnertine there. Ckay.

G eat .

ARBI TRATOR Bl ENVENU: Thank you, sir.

JD, we'll renove the wtness fromthe
room

MR. ENGLI SH: The witness is gone fromthe
room and the neeting.

ARBI TRATOR BI ENVENU:  Very good. | think
this concludes the evidentiary portion of this
hearing. Perhaps | can begin by reverting to the
questi on foreshadowed in ny opening remarks this
nmor ni ng and ask whether the parties are satisfied

in the manner in which this hearing is being
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conducted and whether there is any concern in this
regard that either party would wi sh to rai se.

"Il begin with directing the question to
M. AP on behalf of the claimant.

MR ALI: Thank you, M. Chairnman.

As | indicated | ast week and, | nust say,
sonewhat enotionally, for which | apol ogize to the
Panel , we on our side did not believe, do not feel
t hat the preheari ng phase was handl ed very well by
t he Panel, putting unnecessary, undue pressure on
counsel in a matter that is evidently extrenely
conplicated and one which we had a very significant
record to deal with and a nunber of w tnesses.

Wth that having been said, | think I
speak on behalf of the client and our entire team
to say that the hearing has been handl ed extrenely
well, of course with great help from our
t echnol ogi sts and the support, but so far as the
hearing itself is concerned, fromAfilias' side, we
have no concerns. Thank you for namnagi ng such a
good hearing and for very incisive and very
wel | -f ornmed questi ons.

ARBI TRATOR BI ENVENU: Thank you, M. Ali

M. LeVee, can | ask the sane question to

t he respondent ?
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MR. LeVEE: | CANN has no objections to how
any of these past several weeks have been handl ed.
Certainly the parties have had -- | said certainly
the parties have had vi gorous exchanges and the
| ast several weeks have been extraordinarily busy
for everyone.

I think the Panel handled it extrenely
well, given that we had set specific deadlines and
that we had | ast week schedul ed in Chicago and the
Panel made it work and then added these days. And
| CANN i s extraordinarily appreciative of the
Panel's efforts, its dedication, its questions and,
candidly, its patience. Because | think patience
was required over the course of the | ast seven days
of this hearing.

And may | say, it may well be that virtual
proceedings like this are here to stay for sone
unknown and perhaps | ong periods of tine.

I think these seven days showed that it
can work and that we can put together people in
nmultiple locations, including tine zones that are
nine hours frommne. And | think, candidly, | did
not expect it would work as well as it did. And
yes, we had a little bit of technol ogy i ssues cone

across, but people will get better at that as tine
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goes by. Even in a thunderstorm Paris didn't
its W-Fi connection tonight.

So we are very pleased, and we woul d |
to thank not only the nenbers of the Panel, but
opposi ng counsel, obviously, our client, folks
t he Veri Sign side.

We thank you. This has been seven ver
chal l enging but ultimately days that nade sense
And we thank you, and we don't want to do it ag
any tinme soon, but we think it worked.

So thank you, M. Chairnman, for all ow
ne to say that.

ARBI TRATOR BI ENVENU:. Thank you,

M. LeVee.

May | then ask of the Ami ci, begi nning

wth M. Marenberg on behalf of NDC?

| ose

i ke

from

y

ain

ng

MR. MARENBERG  Thank you, M. Chairman.

Can you all hear ne clearly?

ARBI TRATOR BI ENVENU: Very cl early.

MR, MARENBERG  Thank you.

First 1| would like to thank the Panel
your hard work and your diligence, your patienc
and, frankly, your graciousness in handling the
seven days of testinony that we've had.

And | al so express agreenent with
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M. LeVee that | think that the virtual nature of
this proceedi ng has been rel atively seani ess.

And | think if I were a hotel or an
airline, I would worry because | think we are
denonstrating here that these trials -- or at |east
trials that do not involve juries, can be
undertaken and undertaken well wth the technol ogy
avai |l abl e now.

On those grounds, | have nothing but
prai se for the Panel and praise for TRl ALanywhere
and the proceedi ngs and the technol ogy.

I do have sone concerns that | want to

rai se on behalf of Amici, and | want to preface it

by saying that | have no intention of relitigating
Procedural Order 1 here that limted the rol e of
Amici in this instance. That's not what | am

sayi ng now.

| do want to express concerns, concerns
that are particularly acute to me in |light of the
testinmony of -- | think it was M. Disspain, where
he suggested that | CANN would give, | think -- |
don't know whet her he used "deference" or whether
he woul d take into consideration and give serious
consi deration to whatever recomendati ons this

Panel nade.
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Here's why | have concerns about that.
Thi s has not been a true adversarial proceeding
fromNDC s -- I'Il let VeriSign speak for itself,
but certainly from NDC s point of view

W do not have the ability to put on any
W t nesses of our own. W have not had the ability
to demand that Afilias stop playing ganmes with this
Panel and not withdraw the witnesses that it
W t hdrew so that we couldn't cross-exam ne those
W t nesses and explain to the Panel that what they
are accusi ng NDC of doing and Veri Sign of doing is
functionally and substantively no different from
what they do every day.

If we had their w tnesses here, we could
have -- well, | could still not have cross-exam ned
them but perhaps soneone could have. But the fact
that | couldn't cross-examine themand ny client's
rights are at issue or potentially at issue is a
problemw th the proceeding, not a problemw th the
Panel, but it is a problemthat suggests that the
Panel needs to be very careful, 1'll just say it
that way, with the, quote, "recommendation that it

I's making," because it is doing so on the basis of
a sonmewhat one-sided presentation.

By the way, and | think M. Ali wll
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object to this, but | believe that the Panel shoul d
be taking and maki ng adverse i nferences fromthe
fact that Afilias wwthdrew all its witnesses. That
Is, as | understand it, a traditional prerogative
of the Panel when wi tnesses are under control of a
party and they are withdrawn for no reason at all.

Now, | amgoing to guess that M. Ali is
going to object to ny suggesting that because,
after all, | amonly an Amici and not a party, and
| have no right to nake that suggesti on.

But if that's true, that goes to, again,
the limtations of this proceeding as refl ected
fromthe perspective of ny client, NDC, whose
rights are at issue here.

There was anot her instance, and, again, |
take no unbrage of it, and | think that the Chair
was quite patient with me when | interrupted the
proceedings at a tinme where | thought a w tness who
was comrenting on the actions of ny client was
i nterrupted by counsel and not able to give a full
expl anati on of the answer.

Now, | think the Panel quite rightly said,
"Under the rules, you're an Amci, you have no
right to do that under the rules we set up. And,

M. Marenberg, please be quiet.” | think I was
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after that.
But it goes again to the Ilimtations of
t he proceedi ngs fromthe perspective of NDC.
Again, | suspect VeriSign feels simlarly to this.
This is, in a sense, an unbal anced
proceeding. | think the evidence -- and | am not
going to say a |lot about this. The evidence has
cone out quite favorably to the positions that were
taken, but it has cone out despite the fact that
this is an uneven proceedi ng and unbal anced
pr oceedi ng.
Therefore, those are the comments | want
to make. It is no criticismof the Panel at all.
It is the nature of the process that we are engaged
i n.
ARBI TRATOR BI ENVENU:. Thank you,
M . Marenberg.

W'll hear fromthe parties in a mnute as
to what was -- what is going to be proposed in
terns of posthearing subm ssions, but you will have

an opportunity in the course of posthearing
subm ssi ons of naking representations of the sort

t hat you have made now, about what should or shoul d
not be our recomrendati ons.

As you know, the question |I'm posing has a
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narrower objective. But anyway, your concerns and
comments are reflected in the record.

M. Johnst on.

MR, JOHNSTON: Yes. | would agree with
what M. Marenberg says. | amgoing to nake ny
comments very pointed and brief.

| thought the Panel has been thoughtful,
prepared, courteous. | don't know nost of the
Panel nenbers. | haven't had experience with nost
of you before, so | can tell you that | was
surprised and i npressed.

| have been an arbitrator before, and I
don't think |I have ever been nore prepared or
courteous than the Panel has denonstrated during
t hi s hearing.

My concern has nothing to do with the
Panel. M concern is the conbination of the
system |RP system and the way, in ny view -- and
| am not going to repeat ny openi ng statenent --
the way it's been m sused here to try and bring
clains asking for resolution of issues and relief
directly against parties who cannot be parties by
virtue of the rules, an anbiguity that |asted
t hroughout this hearing as to what the jurisdiction

woul d be that the Panel would rule on.
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So we have on the one hand a systemt hat
did not allow Am ci to appear as parties,
I ncluding, for the reasons M. Marenberg pointed
out, while at the sane tine we had a cl ai mant
asking for relief directly against unrepresented
parties, and then from day one objecting to

participation by Amci, trying to keep us out of

the proceeding in virtually every way. U timtely

there was sone relenting on that, but as
M. Marenberg summari zed, it has created a
one-si ded proceedi ng.

So ny concern is basically were the Panel
to go beyond what we believe the Panel's
jurisdiction is and either in their findings
regardi ng such matters as to whether the DAA is
consi stent with the gui debook or awards relief,
such as undoi ng an auction and setting a price for
Afilias to walk off with .WEB, which is what
Afilias has asked the Panel to do.

| don't know that there's a way that the

Panel can renedy the system but one step that

woul d renedy, | guess, our concerns is if the Panel

adopted our notion of its jurisdiction and stayed
withinit.

Because once it goes beyond t hat
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definition of jurisdiction, it directly inpacts our
interests wthout an equal or fair representation.

But in terns of what the Panel's done as
opposed to the way the rules are attenpted to be
used here, | only have conplinents to offer.

ARBI TRATOR BI ENVENU: Thank you very much,
M. Johnston.

Can | ask, then, for the parties' thoughts
about posthearing subm ssions? | assume you have
had ti ne over the past 24 hours to discuss that.

M. Ali, do you want to?

MR ALI: Yes, we have, M. Chairman. |
think we agreed on a date for the filing -- the
first round filing of the posthearing subm ssions,
which is Cctober 8th; is that correct, Jeff?

MR. LeVEE: Y