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CALI FORNI A, CALI FORNI A, AUGUST 6, 2020
---000- - -

ARBI TRATOR BI ENVENU:. Wl cone, everyone,
to Day 4 of our hearing.

Before | ask our coll eague JD to bring the
W t ness back into the hearing room | would like to
convey to the parties the Panel's decision on the
request by the claimant to add three docunents to
t he record.

| begin by recalling that in M. De
Granont's email dated 21st July 2020, counsel for
Afilias wote, and | quote, "Both parties have
agreed that only materials in the record nmay be
used to exam ne wi tnesses,"” end of quote.

This followed up on a letter dated 20 July
from Jones Day proposing 23rd July as a cut-off
date to supplenent the record for the purpose of
t he cross-exam nation of w tnesses.

The docunent proposed to be added as
Exhibit C-186 is a |letter authored by Meredith
Baker dating back to 2008, described as the cover
| etter through which the NTIA transmtted to | CANN
the so-called Garza letter marked as Exhibit C 125.

The cl ai mant avers in support of its

request to add this docunent to the record, and I
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quote, "The Baker letter provides crucial
clarification regarding how the Garza |letter cane
to the attention of | CANN," cl ose quote.

The cl ai mant spent considerable tine
cross-exam ning Ms. Burr about the Garza letter.
The cl ai mant, therefore, knew of the use it
I ntended to nake of the Garza letter. Had the
claimant felt it relevant to rely on the Baker
letter to provide context for the Garza letter, it
ought to have added this docunent to the record
bef ore the agreed cut-off date of 23rd July.

The sane reasoning applies in the opinion
of the Panel to proposed Exhibit G 185, which
consists of ICANN s answering brief in the Ruby
Gen litigation before the U S. Federal Courts,
litigation to which reference is nmade in the
parti es' pleadings.

The Panel takes a different view in regard
to proposed Exhibit C- 184, which consists of Board
resolution relating to the CONG Accountability Wbrk
Stream 1 report. These docunents are directly
responsi ve to questions fromthe Panel and, i ndeed,
t he Panel expected that | CANN would offer to
provide its position on the issue so raised by the

Panel by reference to docunents even if those
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docunents were not already part of the record.

Accordingly, Afilias's request is granted
in part. The addition of proposed Exhibits C 185
and C- 186 is denied, but the addition of proposed
Exhibit C-184 to the record is all owed.

So thank you, all.

MR ALI: M. Chairnman, if | may.

ARBI TRATOR CHERNI CK:  Ch, cone on.

VMR, ALl : Sorry, was that -- | think
sonebody just said, "Ch, cone on" to ne. Should I
pr oceed?

ARBI TRATOR Bl ENVENU: | don't know who
said that, but it wasn't a nenber of the Panel.

MR ALI: R ght. So, M. Bienvenu, just a
couple of points. W wsh to thank the Panel for
accepting into the record the Board m nutes
relating to the CONG Accountability. And with
respect to the two ot her docunents which you have
denied, we will note our objection to the ruling on
the following. Just to make two points in
connection with that.

Nunmber one is | thought that the Panel was
going to give us an opportunity to address | CANN s
subm ssion in witing yesterday. | believe that

was sonet hi ng that had been indicated, which is why
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we didn't sinply go ahead and respond to what | CANN
had subm tted.

And secondly, | accept that there was a
cut-off, but we are wthin the context of an
international arbitration, and within internati onal
arbitration it is frequently the case that during
t he course of hearings, as when issues are raised

by the questioning of witnesses by counsel and in

particul ar by questioning of a -- of a nenber of
t he Tribunal or the Panel, that docunents will be
adm tted.

Now, a bal anci ng act can be achi eved by
Instructing that a docunent not be put to a w tness
because the issue here is of fairness.

W are not -- it would be entirely
appropriate for the Panel to say that such a
docunent cannot be put to a w tness.

But insofar as the Ninth Grcuit brief is
concerned, there is no surprise here to | CANN, |
nmean, M. LeVee and M. Enson, counsel to ICANN in
the Ninth Grcuit. They know exactly what they
sai d.

These are representations to a United
States Court that are inconsistent with

representations that they are naking before you, or
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potentially not, but we are happy to |l et them put
into the record anything el se that they want to

gi ve that docunent context.

But a very inportant issue here -- and you

could even adnmit this docunent as a | ega
authority -- is the fact that it is in your
jurisdiction, and that jurisdiction is based on
what it is -- what the scope of the litigation
wai ver is.

In fact, M. Chairman, you, yourself,

rai sed a question with Ms. Burr, and | note in your

rati onal es that you just gave us for denying the -
sorry, accepting the COANG report was the fact that
questi ons had been raised by the Panel.

You, yourself, raised the question

regarding the issue of gap-filling role or the

gap-filling effect of the litigation waiver and the

IRP's jurisdiction, specifically you asked

Ms. Burr.

So if aclaimant -- if an | RP doesn't have

jurisdiction to decide a claim then you have to be

able to bring it to court, right, because it is not

arbitrable. [If it is not arbitrable, you have to
be able to bring it to court.

You al so went on, and you asked Ms. Burr
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"Ms. Burr, was there, so far as you can recoll ect,
a di scussion of the effect of a gap between the
litigation waiver, the scope of the accountability
nmechani sms, including any possible imtation on

t he renmedi es that an | RP Panel coul d award?"

So a careful balancing here. 1In the
context of international arbitration, | would
i nstruct you cannot put these docunents to any
W t ness because that would be unfair.

It is certainly a docunent that could be
added to the record together with any docunents
fromthe litigation proceedings that we see fit so
that we can refer to these docunents in our
di scussions with you.

We can refer to these docunents in
post-hearing briefing and potentially then oral
argunent because it goes to the critical issue of
your jurisdiction in what is ultimately a
precedent - setti ng proceedi ng.

So with that, | will rest. Thank you.

ARBI TRATOR CHERNI CK: M. Chairman, | was
t he person who nmade the comment, "Oh, cone on." |
apol ogize to M. Ali, but ny inpression was that
the natter had been submitted and fully argued and

that we were going to proceed with the w tness.
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So ny coment was sinply directed to ny
expectation that we were done with this issue and
that there would not be effectively a request to
reconsi der.

MR ALI: | don't think I was naking a
request to reconsider. | was sinply raising a
poi nt based on our understandi ng of what the
Chairman had said yesterday. But | wll say no
nore, as it seens to be irritating you.

ARBI TRATOR CHERNI CK: So be it.

ARBI TRATOR BI ENVENU: M. Ali, thank you
for your comments. They are reflected in the
transcri pt.

And I will now ask you if either party has
any prelimnary natter to raise before we bring the
W t ness back for the continuation of her
Cross-exam nati on?

MR LeVEE: | do not, M. Chairnman.

ARBI TRATOR Bl ENVENU: M. Ai?

MR ALI: Nothing other than to just
confirmthat everything that we just discussed has
been on record.

Is that correct, Balinda?

THE REPORTER:  Yes.

ARBI TRATOR BI ENVENU:  Yes, of course.
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MR ALI: Yes. Thank you.

ARBI TRATOR BI ENVENU. OF cour se.

Very well. Can we then ask that
Ms. WIllett be brought back into the hearing room
pl ease?

Good nmorning, Ms. Wllett. This is Pierre
Bi envenu, Chair of the Panel.

THE W TNESS: Good norning, M. Chairman

ARBI TRATOR BI ENVENU:. So, Ms. Wl lett,
under the sane solem affirmation, we will continue
your Cross-exani nati on.

M. De G anont, your W tness.

MR. De GRAMONT: Thank you, M. Chairman

CROSS- EXAM NATI ON ( Cont ' d)

BY MR De GRAMONT

Q And good norning, Ms. Wllett. Thank you
again for being wwth us, particularly so early in
the norning. | have a few foll owup questions from
yest er day.

First of all, have you di scussed your
testinony fromyesterday with anyone?

A No.

Q Ckay. Yesterday you testified that you
studi ed t he gui debook upon assum ng your position
at 1CANN;, is that correct?
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A That's correct.

Q And did anyone tell you that you should
al so study the bylaws and articl es?

A Not that | recall, no.

Q D d anyone tell you that the gui debook had
to be applied consistently with the articles and
byl aws?

A So in terns of any conversation with
counsel ?

Q No, just anyone. Did anyone at | CANN say
to you the articles and byl aws need to govern the
application of the gui debook?

MR LeVEE: At what tine?

Q BY MR De GRAMONT: Why don't we start

when you first arrived at | CANN

MR LeVEE: | amtrying to interpose an
objection. | amconcerned that the w tness has now
identified that she may have had conversations with
counsel. So if it's okay, 1'd like to warn her not
to disclose the contents of conversations with
counsel. Beyond that, | have no further objection.

MR. De GRAMONT: Thank you, M. LeVee.

Q So let me ask it this way, and this is
just yes or no: Did anyone advi se you when you

started at I CANN that the articles and byl aws
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i nfformthe application of the gui debook?

A Not that | recall

Q D d anyone tell you at any point during
your tinme at | CANN that the articles and byl aws
should informthe interpretation and application of
t he gui debook?

A | don't recall anyone telling ne that the
byl aws woul d i nformthe application of the
gui debook.

Q Ckay. Thank you. And if you don't
remenber sonet hing when | ask you, just -- it is
perfectly fine to say you don't renenber.

Ckay. So let's pick up where we |eft off
yesterday. And -- |I'msorry, one nore question
bef ore we do that.

You said yesterday that there was no
separati on agreenent providing for you to give
testinmony in this |IRP.

Do | renmenber that correctly?

A So the ternms of that agreenent are
confidential. So -- but it did not -- 1 wll go so
far to say that it did not nention providing
t esti nony, no.

Q So there was a separati on agreenent, but

it's confidential ?
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A Correct.

Q Ckay. And do you have any ot her sort of
consulting agreenent with I CANN t hat covers your
provi sion of testinobny or assistance in this | RP?

A No, not hi ng.

Q Ckay. So, again, going back to where we
|l eft off yesterday, and we were | ooking at Exhibit
C- 35, which is behind Tab 12 of your bi nder.

A | amthere.

Q You are there?

A Yes.

Q And, again, this is the exchange of enui
between M. Nevett and M. Rasco in early June
2016. And, again, just to put this in context,
M. Nevett was an executive at Donuts, and Donuts
owned Ruby d en and Ruby d en was a nenber of the
.VEEB contention set; is that correct?

A That's correct.

Q All right. So let ne read M. Nevett's
email again. June 6, 2016. "H, guys. Jose and
corresponded | ast week, but | wanted to take
another run at the three of you. Not sure if you
three are still the Board menmbers of your
applicant, but | wanted to reach out to discuss a

couple of ideas. Until Mnday, | believe that we
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have a right to ask for a two-nonth delay of the
| CANN auction with the agreenent of all applicants.
Wul d you be okay with an extension while we try to
work this out cooperatively?" End of quote.

Again, do you recall seeing M. Nevett's
emai |l ?

A I may have seen it. | don't specifically
recall seeing this email until we discussed it
yest er day.

Q M. Nevett is asking for a two-nonth del ay
of the I CANN auction to see if the nmenbers of the
contention set could reach an agreenent anong
t hensel ves to resolve the contention set; is that
your under st andi ng?

A Yes.

Q And, again, the gui debook encourages
nmenbers of the contention set to resolve contention
anong t hensel ves, right?

A Yes, it does.

Q Ckay. So there's nothing about
M. Nevett's request in that respect?

A Correct. As long as it is prior to the
deadl i ne of the request or prior to the bl ackout
period, the contention set nenbers aren't supposed

to be discussing then, | would see nothing wong
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with that email .

Q Ckay. And you explain in your wtness

statenent that under the auction rules, applicants

can request a delay of the |I CANN aucti on, but they

are all supposed to do that within 45 days of the
| CANN auction; do | have that right?

A That's correct.

Q So his reference to, quote, until Monday,
is probably a reference to that cut-off; is that
your under st andi ng?

A | woul d believe so.

Q So on 7 June M. Rasco wites back to

M. Nevett, and this is what he says, quote, "John,

t hanks for the nessage. Sorry for the delay. The

three of us are still technically the managers of

the LLC, but this decision goes beyond just us.

Ni colai is at NSR full-tinme and no | onger involved

wth our TLD applications. I'mstill running our

program and Juan sits on the Board with ne and

several others. Based on your request, | went back

to check with all of the powers that be and there
was no change in the response, and we will not be
seeki ng an extension. It pains ne personally to

stroke a check to ICANN |like this, but that's what

we're going to have to do, just like others did on
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. APP and .SHCOP," end of quote?
Just to put this in context at the outset,

Nicolai is a reference to M. Bezsonoff; is that
your under st andi ng?

A | forget the names of the three
i ndi vi dual s on . VVEB or NDC.

Q Ckay. You don't recall that it's -- you
recall that M. Rasco was one of thenf

A Yes.

Q And that -- do you recall that M. Calle
was one of thenf

A I -- yeah, | recall that we | ooked at that
yest er day.

Q Yes. And M. Bezsonoff was the third, we
| ooked at that yesterday?

A | trust you, yeah.

Q Ckay. W can go back and take a | ook at
t he docunent, but I'lIl represent to you that that's
what it says.

A Very good.

Q And do you know what NSR is a reference
to? It says, "Nicolai is at NSR full tine."

A | do not.

Q And do you understand Juan to be a

reference to Juan D ego Calle?
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A. | would believe so.

Q Ckay. MNow, based on this email -- you saw
this enail at the tine in June, July 2016, | think
that's what you testified to yesterday?

A At sone point, it was four years ago, SsoO
June, July, August, | would have to refer to ny
testinony to determ ne the date when | --

Q Sonetime during that sunmer?

A Yes.

Q All right. And based on this email,

M. Nevett raised a concern that there m ght have

been a change of ownership or control over NDC.

Do you recall that?

A Coul d you say that agai n?

Q Yes. Based on the email, M. Nevett

rai sed a concern that there m ght have been a

change in ownership or control over NDC?

A | don't see that in this email. Are you

referring to a different enmail ?

Q No. | amasking if you recall that

based

on this email, after this enail, M. Nevett raised

t hat concern?

A Yes. | recall M. Nevett raising that

concern with ne in June of 2016. | believe -- |

cane to understand it was based on this ennil
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exchange.

Q And reading M. Rasco's email, you can see

why M. Nevett had that concern, would you agree?
MR. MARENBERG (bjection; calls for
specul ati on, no foundati on.
MR. De GRAMONT: | am asking for the
W t ness' understanding, and | don't think it is
appropriate for Amci to object in any extent.
ARBI TRATOR Bl ENVENU: I wll allow --
MR MARENBERG May | briefly respond?

He's asking her to specul ate on what M. Nevett was

t hi nki ng and what M. Rasco was t hi nking.

MR. De GRAMONT: | amasking -- first of
all, it is totally inappropriate for Amci to
object. This is not an Amici witness, and | wl|
ask the Chairman to instruct the Am ci counsel not
to interject objections to wtnesses that are not

bei ng presented by the Amici. That's beyond the

scope of what the Panel ordered and what we agreed

t o. So that's nunber one.

Nunmber two, | am not asking the witness to
speculate. 1'd also ask for objections to be nade
in a formthat doesn't suggest the answer to the
W t ness.
Nunmber three, | amsinply asking for the
609
BARKLEY
ARBITRATION - VOLUME IV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

W t ness' understandi ng of the text of the docunent
that we are show ng to her.

ARBI TRATOR BI ENVENU: So as to M. De
G anont's first point, we recall ed yesterday the
parti es' agreenent on a one-counsel rule subject to
the possibility for the counsel cross-exam ning a
W tness to consult with his team

So the rule applies to all, and the
witness is -- has been introduced by M. LeVee. |If
there are objections to be raised, he should raise
them hinself. And ny ruling stands, | will all ow
t he questi on.

Q BY VR De GRAMONT: So, Ms. WIllett, just
reading M. Rasco's enmail, you can understand why
M. Nevett had raised a concern about the change of
ownership or control in NDC, can't you?

A Wll, I really -- 1 don't know what
M. Nevett was thinking, but this would not have
rai sed concerns to nme about the ownership interest.
He says that the three of themare still
technically the managers of the LLC. That was what
was on their application. | CANN was concer ned
about what was technically the case.

Q Well, he says the decision as to whether

to participate in an | CANN auction or a private

610

BARKLEY
ARBITRATION - VOLUME IV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

aucti on, quote, "goes beyond just us," unquote. He
says that there are now additional Board nenbers
beyond those identified in the application. He
says that in order to be able to answer whet her he
can participate in a private auction or in an | CANN
auction, he has to check with all of the powers

t hat be.

In your view, that doesn't indicate that
soneone else is -- now has an ownership or control
i nterest in NDC?

MR LeVEE: M. Chairman, | do think that
this is starting to be very argunentative. The
W t ness has provided an answer.

MR. De GRAMONT: Again, | am asking for
t he wi tness' understandi ng of the docunent and how
| CANN reacted to it at the tine.

MR. LeVEE: She gave you an answer to the
question, and then what you did was you read nore
of the paragraph and asked the sane questi on.

MR. De GRAMONT: | am aski ng whet her these
particul ar 1 ssues raised a concern that there had
been a change of ownership in the conpany. | am
sinply pointing her to particular statenents to
follow up on ny earlier question.

ARBI TRATOR BI ENVENU: The question is
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al | owned.

THE WTNESS: So | can speak to ny -- does
this raise an issue for nme. Since it says that
M. Rasco was still managi ng, running the program
managi ng the application, the fact that he had to
check with other individuals, that was sort of
conmon practice anongst applicants.

They often had dozens of people on a Board
of Directors, naybe a governing Board, an advisory
Board. They had all sorts of other executives they
woul d have to check with. So it wouldn't surprise
me that an individual |ike M. Rasco woul d have to
check wth others.

Q BY MR De GRAMONT: So this comrmunication
did not raise any concerns for you that there was a
change of ownership or control in NDC s ownership

or, for that matter, in NDC s application?

A So, again, | didn't get this email until
sone | ate date, but it did not drive ne -- this
emai|l al one would not have -- | guess | am sort of

tal ki ng about a hypothetical, but since | did
receive it, it didn't drive actionin it. | am
just saying hypothetically it wouldn't have beyond,
you know, the action ny teamdid take in June of

2016.
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Q Ckay. Wll, let's nove on to that.

I n Paragraph 19 of your w tness statenent,
again, that's behind Tab 1, the first sentence
reads, quote, "I CANN was first notified that Ruby
d en had concerns that NDC had undergone a change
of control or ownership on 23 June 2016 by way of
an email fromthen Donuts Inc.'s cofounder and
executive vice president of corporate affairs, John
Nevett, sent to | CANN s custoner portal."

And then you cite to Exhibit A of your
W tness statenent. So let's take a | ook at that
email, which is behind Tab 13 of your binder. It

Is Wllett Wtness Statenent Exhibit A Page 2.

A Yes.

Q And it's the longer email in the mddl e of
the page, and it's very small. But M. Nevett
wites, "It has cone to our attention that one of

t he applicants for . VWEB has failed to properly
update its application. Upon information and
bel i ef, there have been changes to the Board of
Directors and potential control of NU DOTI CO LLC
(NDC) that has materially changed its application.
To our know edge, however, NDC has not filed the

requi red application change request," unquote.

He goes on to say, "W" -- this is the
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second-to-1 ast paragraph, quote, "W request that
| CANN i nvestigate the change in NDC s Board and
potential control and that the | CANN auction
schedul ed for July 27th be inmedi ately post poned.
The auction shoul d be schedul ed after the final
i nvestigation is conplete and NDC s requisite
change request is resolved. W do not make this
request lightly and haven't done so in well over
100 ot her schedul ed | CANN aucti ons," unquot e.

In light of the email from M. Rasco that
we just | ooked at, this was a reasonabl e request,

don't you agree?

A Based on subsequent conversations | had
wth M. Nevett, | believe that this was a sincere
concern of his. | would be presum ng what was the

basis of this email.

Q And M. Nevett is correct when he wites
that if the ownership or control of NDC had
changed, NDC was required to report that and | CANN
needed to evaluate that change, he's citing to
Section 1.2.7 of the gui debook; is he correct in
t hat assertion?

A Section 1.2.7 of the gui debook does govern
t he changes that | CANN needs to be inforned of,

yes.
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Q Goi ng back to your w tness statenent,

Par agraph 20, Page 7. Tell nme when you're there.

A Yes.

Q In reference to Exhibit A that we just
| ooked at, you wite in Paragraph 20, quote, "The
only issue M. Nevett raised was his concern that
NDC may have undergone a change in ownership or
control. He did not nention that he thought
Veri Sign m ght be involved with NDC s application
and, in fact, did not nention VeriSign at all."

Do you see that?

A | do.

Q My first question is: Do you have any
reason to believe that M. Nevett knew that
Veri Sign m ght be involved in NDC s application?

A | don't have any information on that.

Q Are you suggesting that he was sonehow at
fault for sonmehow not nentioning Veri Sign in that
commruni cati on?

A No, not at all.

Q And you seemto draw a distinction between
the concern that NDC nay have undergone a change of
ownership or control on the one hand and the
possibility that Veri Sign m ght be involved with

NDC s application on the other.
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Do | understand that correctly?
A I'"msorry, | amnot sure | understand the
question. Could you repeat that?
Q Sure. So you say, "The only issue
M. Nevett raised was his concern that NDC nay have
under gone a change in ownership or control. He did
not nention that he thought Veri Sign m ght be
i nvolved with NDC s application,” end of quote.
So is there a distinction between the
concern that NDC nay have gone -- undergone a
change in ownership or control froma concern that

Veri Sign mght be involved with NDC s application?

A Il wouldn't say that there was a concern or
a distinction. It was nore -- it would have
been -- if VeriSign or any other entity had been

shared with me, it would have given ny team anot her
direction to pursue and additional questions to ask
about, but insomuch it was about control and
ownership, we just followed up with NDC about those
matters.

Q But if Veri Sign had been involved with
NDC s application, that woul d suggest a resale or
transfer or assignnent of NDC s rights and
obligations in the application.

Do you di sagree?
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A Not necessarily.
Q Ckay. I n paragraph -- let me back up.
So if -- you're saying that if M. Nevett

had nentioned Veri Sign, it would have given you
anot her avenue to pursue and investigate?

A W woul d have asked a question about that,
yes.

Q Ckay. In Paragraph 21, you wite, quote,
"In view of Ruby A en's concerns, | CANN i medi ately
i nvestigated. Upon receipt of M. Nevett's 23 June
2016 email, | instructed ny staff to investigate
the clains raised therein," unquote.

And you refer to an enmail dated 27 June

2016, which is Exhibit B. So let's take a | ook at
that, and that's at Tab 14 of your binder. Tell ne
when you're there, Ms. Wllett.

A | amthere.

Q So the bottom-- the enmil at the bottom
is fromM. Jared Ermvin to M. Rasco. Wo is

M. Erwi n?

A He was a menber of the new gTLD Program
t eam

Q Do you recall what his title was?

A | don't. | know that he was involved in

adm ni stering the auctions and contention set at
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that tine.

Q How many i nvestigations of this type had

he done before,
A. | don'
Q How bi

you recall that

do you know?
t know.

g was your staff at this tine, do

?

A June of 2016, approximately 35, perhaps

40.

Q Ckay. Were they all direct reports to
you?

A They were not.

Q Was M. Erwn a direct report to you?

A He was not.

Q Do you recall to whom he directly
reported?

A As of that date, | was uncertain.

Q So the first two sentences of M. Erwin's

email to M. Rasco read, quote, "W would like to

confirmthat there have not been changes to your

application or

t he NU DOT CO LLC organi zati on t hat

need to be reported to ICANN. This may i nclude any

information that is no | onger true and accurate in

t he application, including changes that occur as

part of regul ar

busi ness operations (e.g., changes

to officers and directors, application contacts),”
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peri od.
Do you recall that?

A Yes.

Q And did you see that email at the tine
that M. Erwin sent it out?

A It was four years ago. | don't recall.

Q Now, M. Rasco appears to respond very
qui ckly, within about 48 m nutes, but there are
different tine zones. Do you know if all these
times are Pacific tinme?

A | believe themto be Pacific tine.

Q In any event, M. Rasco responds, quote,
"I can confirmthat there have been no changes to
t he NU DOT CO LLC organi zation that would need to
be reported to | CANN. "

Do you see that?

A Yes.

Q So he answers M. Erwin's questions about
whet her any changes had been nmade to the NDC
organi zati on, but he doesn't answer whether there
had been any changes to the application, correct?

A Correct.

Q And then M. Erwi n responds very soon
t hereafter, quote, "Thank you for confirm ng. No

further action is required of you at this tine,"
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unquot e.

Just so I'mclear, when you wite in your
W tness statenent that you asked your staff to
I nvestigate the clains raised by M. Nevett, you're
referring to this exchange of enails here on
Wllett Exhibit B; do | understand that correctly?

A Yes, that was one of the steps. That was
the investigation as of June.

Q Ckay. Let's go back to this wtness
statenent. And at Paragraph 23 you state that on
29 June 2016, the next day, you net with
M. Nevett -- sorry. It is two days later. You
net wth M. Nevett at the | CANN neeting in
Hel si nki .

Do you recall that neeting?

A | do.

Q And M. Nevett again asked that the
aucti on be postponed based on his concerns about
NDC s ownershi p or nmanagenent.

Do you recall that?

A | do recall that.

Q Ckay. And according to your w tness
statenent -- | am |l ooking at the m ddl e sent ence,
four lines down. It says, quote, "During this

neeting, | informed M. Nevett that ny team had
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al ready investigated the all eged managenent changes
wth NDC s representative and that NDC asserted
that no such changes had occurred. | further
informed M. Nevett that, based on the fact that
| CANN had found no evidence of such a nanagenent
change, | CANN was continuing to proceed with the
auction as schedul ed, " unquote.
And, again, just so |'mclear, when you

told M. Nevett that the team had al ready
I nvestigated and found no evidence of a nmanagenent
change, you're referring to the exchange of emails
that we just | ooked at between M. Erwi n and
M. Rasco; is that correct?

A That's correct.

Q And you again say, "At no tine did
M. Nevett nention Veri Sign."

Again, this is only a few days | ater, but

at this point you had no reason to believe that
M. Nevett should have been aware of Veri Sign's
i nvol venent in the application; is that correct?

A | don't know what M. Nevett was aware of.

Q But you have no reason to believe he
shoul d have been aware of any invol venent by
Veri Si gn?

A. That he shoul d have been, no.
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Q Ckay. Now, you go on to say in Paragraph
24 that you told M. Nevett in Helsinki that if he
was not satisfied wth | CANN s course of action, he
had the option to i nvoke one of | CANN s
accountability nmechani sns, and that's what
M. Nevett proceeded to do.

Do you recall that?

A Yes. He contacted the onbudsman.

Q And the onbudsman at that tine was
M. Chris LaHatte. How do you pronounce t hat,
LaHatt e?

A | believe he says LaHatte.

Q LaHatte. And you go on to say in
Par agraph 24, quote, "On 6 July 2016, the onbudsnan
sent an enail to NDC on which | was blind-copied
Inquiring as to whether any changes in
owner shi p/ control had taken place and noting that
he had," quote, "opened an onbudsnman conplaint file

about this nmatter,"” unquote. And that's at Exhibit
C of your w tness statenent.

So let's take a look at that. It is Tab
15 of your binder. Again, this is Wllett Exhibit
C, Page 2, an email fromChris LaHatte dated July
6, 2016. Quote, "Dear, M. Rasco. | have received

a conplaint fromone of the applicants for .\WEB as
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follows: One or nore applicants for .VWEB nade a
conplaint to the onmbudsman about changes to the
.\\EB application by one of the applicants, being NU
DOT CO LLC. There is evidence fromthem (which I
have seen) which reveals that there have been
changes to the conposition of NU DOT CO LLC s Board
that require it to go through an | CANN change
process, " unqgquote.

Was the evidence that M. LaHatte was
referring to the exchange of emails between
M. Rasco and M. Nevett that we | ooked at earlier?

A M. LaHatte didn't tell me specifically
what evi dence he was basing that on.

Q Were you aware of any evidence beyond t hat
exchange of enmil s?

A No, | was not.

Q Ckay. Even though M. LaHatte decided to
open an onbudsnan conpl ai nt, you deci ded that you
woul d speak to M. Rasco yourself; is that correct?

A So | had a variety of conversati ons of
exchanges with M. LaHatte over the course of the
program and all of which | believe were with
counsel and woul d have been privileged, but | could
speak to generally the nature of why |I would have

sent an email -- contacted M. Rasco.
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Q In any event, two days after M. LaHatte'
letter to M. Rasco, you did send an enmail to
M. Rasco asking himto call you.
Do you renenber that?
A Yes. |In essence, | was endeavoring to

gat her additional information to inform

S

M. LaHatte's investigation that | could share with

hi m

Q And did you tell M. LaHatte that you were

reaching out to M. Rasco?
A I may have. | don't recall specifically.

Q Let's take a |l ook at Tab 16, which is

Exhibit F to your witness statenent. Tell ne when

you' re there.

A. Yes, | am

Q At the bottom we can see that you sent an

email to M. Rasco on 8 July 2020 asking himto
call you at his earliest convenience, right?

A Yes.

Q And you don't recall if you told the
onbudsman that you were going to send M. Rasco
this email ?

A | don't recall specifically telling him

one way or another.

Q Do you recall telling anyone el se at | CANN
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t hat you were going to send this emil to
M. Rasco?

A. In terns of conversations wth counsel ?

Q For nowlet's leave it at yes or no. D d

you tell anyone at | CANN that you were going to
send this email to M. Rasco, that you recall?
A Yeah, it's been four years. | don't

recol | ect.

Q Do you recall if anyone at | CANN asked you

to send this email ?

A Not that | recall.

Q In any event, M. Rasco called you |ater
that day; is that correct?

A That's correct.

Q And do you renenber how |l ong the

t el ephone -- he called you by tel ephone, | assune?

A Yes.

Q And do you renenber how |l ong the
conversation | asted?

A | don't.

Q Was anyone on the call besides you and
M. Rasco?

A | believe | had one or two other staff
menbers fromour teamw th me.

Q Do you recall who they were?
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A | believe that it was Christopher Bare,
and | believe at the tine it may have been
Ms. Christina Flores.

Q Was anyone from I CANN |istening to the
cal |l ?

A Not that | recall, no.

Q Ckay. Did anyone take notes of the
conversation?

A Ms. Flores did.

Q Do you recall if she took them by hand or
were they typed?

A Her practice was by hand. That's what |
recall .

Q And what did she do with the notes, do you
recal | ?

A | don't know.

Q Do you know -- do you know if they stil

exi st ?
A | don't.
Q Do you know if they were sent to the | ega

depart nent ?

A They may. | don't know.

Q Ckay. Your conversation with M. Rasco
t ook place on 8 July.

Do you renmenber that that was a Friday?
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A | don't recall what day of the week it
was, no.

Q Well, the next day, Saturday, 9 July, you
wote to the onbudsnan to report on your
conversation with M. Rasco.

Do you renenber that?

A Yes.
Q Ckay. The email you sent to the ombudsman
is Exhibit Dto your witness statenent. It is

behi nd Tab 17 of your binder. So let's take a | ook
at it.
Again, it is Wllett Wtness Statenent
Exhi bit D, Saturday, July 9, 2016, and you copi ed
Any St at hos and Herb \Waye.
Can you tell us who Ms. Stathos is or what
her position was at the tine?
A She' s deputy general counsel at | CANN.
Q And when did Ms. Stathos get involved in
this process?
A So Ms. Stathos is -- | believe she was
I nvol ved w th the communi cations between the --
wth the onmbudsman fromthe begi nning. That was
t he standard practice, but | suppose maybe that's
privil eged.

Q | don't think it is.
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A Ckay.

Q Who was Herb \Waye?

A M. Waye was the -- don't know what his
formal title was. He was the assistant onbudsnan,
secondary onbudsnan.

Q And when did he get involved?

A | would have to review the emails, but I
believe it would have been part of the email
t hr ead.

Q Ckay. So you wite in the first paragraph
to M. LaHatte, quote, "I hope that this emil
finds you well. | know that you have been in
conmuni cation wth NU DOT CO LLC to inquire about
the recent conplaint filed by Donuts regarding its
ownershi p and potential inpact on the .WEB/.WEBS
auction,” unquote.

Does this reflect your recollection as to
whet her you had communi cated with M. LaHatte

bef ore contacting M. Rasco on Friday, July 8?

A If I may reviewthis.

Q Yes.

A Yes, | believe through this entire
exhibit, it goes back July 6, yes, | had been in

communi cation with M. LaHatte about this matter.

Q Now, is it your understanding that the
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onmbudsnan i s supposed to be i ndependent ?

A Yes.

Q And so why are you gathering infornation
under the onbudsman under the oversight of the
deputy general counsel ?

THE W TNESS: Should | be discl osing
conversations and direction?

MR LeVEE: | will caution you not to
di scl ose comuni cati ons with counsel, and | am
going to object to the statenent in the question
t hat anythi ng you were doi ng was under the
direction of the deputy general counsel.

Q BY VMR De GRAMONT: Had soneone asked you
to wite this email to M. LaHatte?

A M. LaHatte had -- in this matter, as in
many ot her natters, had asked ne to provide
information -- the programteamthat | m ght have
to help informhis investigation so he could pursue
t hat i ndependent i nvestigation.

So he gathered information -- it is a
conmon practice. M understanding is he gathered
information froma variety of sources, including
asking ne to provide information on certain
matt ers.

Q Had you ever read the onmbudsman charter
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stated in | CANN s byl aws?

A | don't specifically recall reading a
charter.
Q Well, naybe we can put it up on the

screen. This is fromthe current bylaws, but it i

identical -- virtually identical to the bylaws in

S

place at the tinme. It is Exhibit CG1, Section 5.2.

MR LeVEE: Is this in the binder?

MR De GRAMONT: It is not in the binder.

Chuck, could you put that up and enl arge
Section 5.27?

It says, "The charter of the Orbudsman
shall be to act as a neutral dispute resolution
practitioner for those matters for which the
provi sions of the |Independent Revi ew Process set
forth in Section 4.3 have not been invoked. The
princi pal function of the Orbudsnan shall be to
provi de an i ndependent internal eval uation of
conpl ai nts by nenbers of the | CANN community who
bel i eve that the I CANN staff, Board or an | CANN
constituent body has treated themunfairly. The
Onmbudsman shall serve as an objective advocate for
fairness, and shall seek to evaluate, and where
possi bl e, resol ve conpl ai nts about unfair or

I nappropriate treatnent by | CANN staff, the Board,
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or | CANN constituent bodies, clarifying the issues
and using conflict resolution tools such as
negotiation, facilitation, and 'shuttl e dipl onacy'
to achieve those results,” unquote.

Have you ever seen that before?

A I may have. | don't specifically recal
an occasi on.

Q And here M. Nevett was asking the
onmbudsnman to | ook at a question which your staff
had al ready i nvestigated and where M. Nevett was
unsatisfied with the results.

Do | understand that correctly?

A. Correct.

Q Ckay. So in the second sentence you
wite, quote, "As you know, ny team had reached out
to NU DOT CO LLC previously, and we received
confirmation that NU DOT's application materials
were still true and accurate."

Again, you're referring to that exchange
of emails between M. Erwin and M. Rasco that we

| ooked at earlier, right?

A That's correct.
Q You continue, quote, "In an effort to be
extrenely cautious, | reached out to M. Jose

I gnaci o Rasco (the application's primary contact
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for NUDOI's . WEB application) again today to
ensure our understanding of his previous response
was accurate. During the call, he explained the
foll owm ng: ™

And then he goes through five different

poi nt s.
Do you see that?
A Yeah, those were ny points, yes.
Q These were five points that M. Rasco had

conveyed to you and were summari zed and notes taken
by your staff menber?

A Yes.

Q Ckay. And | think everyone can read the
first four points on his or her own.

I want to focus on Point 5, quote, "He,"
nmeani ng M. Rasco, "was contacted by a conpetitor
who took sone of his words out of context and is
usi ng them as evi dence regardi ng the all eged change
I n ownership,” period. "In communicating with that
conpetitor, he used | anguage to give the inpression
that the decision to not resolve contention
privately was not entirely his. However, this
decision was, in fact, his. He does not believe
that it is appropriate that this email conversation

I's being used as evi dence."
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He goes on to say, quote, "M. Rasco
i ndi cated that he provided you with sim|lar
I nformation, but | wanted to share the details of
our conversation in case they can provide you wth
a nore conplete picture.”

Do you recall that?

A Yes.

Q Now, did M. Rasco tell you during the
conversation that the decision to enter the | CANN
auction was, in fact, his decision; is that what he
told you?

A Yes.

Q And by this tine, you had seen M. Rasco's
email to M. Nevett. Do | understand that
correctly?

A I may have. Again, | don't -- | don't
recall when | specifically saw that emai|l exchange.

Q How coul d you possibly interview M. Rasco
w t hout having that email in front of you,

Ms. WIillett? Let's go back to Tab 12, which is
Exhi bit C- 35.

And M. Rasco has told you that the
decision to skip the private auction and go to the
| CANN auction was, in fact, his. But here in

Exhibit G35, he is saying that the decision "goes
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beyond just us."

Did you or anyone el se at | CANN ask him
what he neant when he said the decision to go to
t he I CANN aucti on, quote, "goes beyond just us,"
unquot e?

A Again, | don't recall having this emil at
that tine. You asked ne the question how could I
have had the conversation with M. Rasco. But |
was having a conversation with M. Rasco based on
my conversation with M. Nevett in Helsinki and
based on M. LaHatte's general practice and request
that | provide himwth information that | had.
That was the basis of ny, again, reaching out to
M. Rasco.

Q Ms. WIllett, do you know if you or anyone
el se at | CANN ever asked M. Rasco what he said --
what he neant when he said the decision to go to
t he | CANN aucti on, quote, "goes beyond just us,"”
unquot e? Do you know i f anyone ever asked that
questi on?

A Again, | don't believe -- | don't recal
asking that question because | don't recall having
this email. The nature of the conversation with
M. Rasco, the way he described it, was |ike when

soneone asks ne if I'"'mavailable to go out to
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dinner and | don't really want to go to di nner, but
| say, "Let ne check with ny husband. | need
ny" - -

Q Ms. Wllett, you are straying far from ny
question, and | only have limted tine.

MR MARENBERG M. Chairman, this is
Steve Marenberg. | believe that the witness is
entitled to finish her answer to the question.

MR- De GRAMONT: M. Chairman, we have had
an instruction that the Am ci counsel not
intervene. The Am ci counsel is only participating
in this hearing at the discretion of the Tribunal.
Are we going to have to ask for the Am ci counsel
to be renoved or will Am ci counsel be able to
follow the Chairman's instructions?

ARBI TRATOR Bl ENVENU: M. LeVee and
M. Marenberg, could you, one after the other,
respond to the objection that's just been nade,
starting with you, M. LeVee?

MR. LeVEE: | did understand that there's
only one | awer who i s supposed to be raising
objections in this context, and that | awer woul d
be ne.

ARBI TRATOR BI ENVENU: M. Marenberg?

VMR. MARENBERG M. Chairnman, | do believe
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that we are different parties than M. LeVee
represents. In other words, he and | represent
different parties. So | don't believe that there
are two | awers for one party objecting here.

Now, this is a matter in which M. De
Granont is interrogating the wi tness about her
conversation with ny client, and she is giving an
expl anati on of that conversation, and M. De
Granont interrupted her in the mddle of that
answer .

This answer bears on ny client's rights,
and | believe that | appropriately have the right
to at | east ask that her answer be heard in its
entirety before she's cut off, as is proper in
t hese types of proceedings.

Now, if you're going to tell ne to be
qui et and | cannot represent ny client even though
its interests are inplicated in this question and
this line of inquiry, I will be quiet and not raise
any ot her objections, but that is why | interrupted
and interjected nyself here.

| don't believe that | amrepresenting the
sane interest as M. LeVee and, therefore, we are
not subject to the one-counsel rule.

ARBI TRATOR BI ENVENU: M. Marenberg, you
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are aware of the status granted to the Amci in
this proceedi ng under the Panel's decision in Phase
I. The status is that of an am cus curi ae whose
contribution to the work of the Panel takes the
formof witten subm ssions.

So I would indeed ask you to refrain from
maki ng objections in the course of the
cross-exam nati on of wtnesses presented by the
respondent .

MR. MARENBERG So noted, M. Chair, and I
wi Il not nmake any nore objections.

ARBI TRATOR BI ENVENU:. Thank you,

M . Marenberg.

Q BY MR De GRAMONT: Now, Ms. Wllett,
since M. Marenberg did intervene, you were goi ng
to say that this was |i ke being asked to a di nner
party and you wanted to nake an excuse not to go to
have di nner with the person; is that what you were
goi ng to say?

A Yes, sort of using ny husband as an excuse
as to being the decision nmaker about whet her we go
to a dinner party or not when ultinmately it's ny
deci si on.

Q And you know that's exactly the exanple

that M. Marenberg gave during his opening argunent
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to the Panel, did you know that?

A No. No, I'"'msorry, | didn't.

Q Ckay. So going back to Exhibit G35 -- so
to your recollection, no one asked M. Rasco what
he neant when he said that the decision to go to
t he | CANN aucti on, quote, "goes beyond just us,"”
unquot e?

A I only know what | asked M. Rasco.

Q Do you know i f you or anyone el se at | CANN
asked hi m who the several new Board nenbers were?

A Again, | don't recall having this email in
this tinme frane, so | don't believe that | would
have asked hi m about that.

Q Ckay. Did you or anyone el se at | CANN ask

hi m whom he neant by, quote, "all the powers that
be, " unquot e?

MR LeVEE: Can | just object? | don't
know how she has any way of knowi ng if anyone el se
at | CANN - -

Q BY MR De GRAMONT: To your know edge. To
your know edge, Ms. Wllett.

A Again, | can't speak to any ot her
conversations. | believe that in terns of program

interactions, it was ny teamand | that were the

channel for communicating with applicants, but |
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don't know what anyone el se ni ght have conveyed.

Q Even after an applicant had raised a
conplaint to the onbudsman about your team s
I nvestigation of the matter, you believe it was
your teanis responsibility to continue
communi cating with applicants about such matters?

A. Well, insonmuch as the onmbudsman, | don't
specifically recall in this situation, but ny
general recollection is that the onbudsman asked ne
to provide whatever informati on we had about the
matters he was investigating pertaining to new gTLD
appl i cant di sputes.

So it was a matter of gathering that

i nformation, fact-finding where we could to support
to provide that information in support of his
I nvesti gati on.

Q Did you coordi nate your phone call to
M. Rasco with the onmbudsman?

A No.

Q Let's go back to your wi tness statenent.
And at Paragraph 29 on Page 9 you wite, quote --
tell me when you're there.

A | amthere. Thank you.

Q So you wite, again, Paragraph 29, quote,

"On 12 July 2016, the onbudsnman inforned ne that he

639

BARKLEY
ARBITRATION - VOLUME IV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

had determ ned that there was no reason to postpone
t he aucti on because he found no evi dence of a

change to the ownership or control of NU DOl CQO "

unguot e.
Dd you wite this wtness statenent, by
t he way?
A I worked with | CANN s | egal counsel to
draft this.
Q Ckay. And was "determ ned" your choice of

wor ds, do you recall?
MR, LeVEE: (bject; invades the privilege.
Q BY MR, De GRAMONT: Let ne ask it this
way: Do you recollect that the onmbudsnman i nforned
you that he had determ ned that there was no reason
to postpone the auction because he found no
evi dence of a change to the ownership or control ?
A May | | ook at his enmail ?
Q Yeah, let's take a look at it. That's a
good i dea.
Exhi bit Gis behind Tab 18 of your binder.
Tell me when you're there. Are you there,
Ms. Wllett?
A Yes. Thank you.
Q So this is M. LaHatte's enmail to you

Ms. Stathos is in copy. |It's dated July 12th,
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2016. He wites, quote, "I have not seen any

evi dence which would satisfy ne that there has been
a material change to the application, so ny
tentative reconmendation is that there is nothing
which would justify a postponenent of the auction
based on unfairness to the other applicants,"”
unquot e.

So do you see a difference between the
terns "determ nation"” and the term"tentative
recomendati on" ?

A Certainly.

Q He goes on to wite, quote, "lIs there any
parti cul ar reason why a postponenent coul d not be
made anyway, or is the preparation for the auction
too far advanced? | make that suggesti on not
because | agree with the conplaint made by Donuts,
but because it would prevent them from per haps
taking further accountability action based upon a
refusal to postpone, as, of course, this conpany
has denonstrated that they will be aggressive about
use of such accountability functions."”

Do you recall that?

A Yes.

Q Did you sense any di sconfort on the part

of M. LaHatte in having the public auction going
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forward as schedul ed based on this enail ?

A | took this email to nean that he was
trying to help I CANN avoid having to deal with
further accountability nmechani sms.

Q And did you take this email to nean that
he had made a determ nation that resulted in
cl osi ng the onbudsman conplaint on this matter?

A | did. That's ny recollection.

Q Yeah, notw thstanding the words "tentative

reconmendat i on" ?
A Wll, | took that as being sort of
mtigated, suggesting that we delay the auction

anyway, whi ch woul d have just been conpletely

i nconsi stent with programpractices and all of the

rul es of the auction that had been in place for
three years by that point.

Q Did you speak to himin person or by
t el ephone or were all your comrunications in
witing?

A Do you nmean about this matter
specifically?

Q Yes, about this matter specifically.

A So at this juncture, | believe -- because

| was in LA, and | am not sure where he was, ny

recollection is that any comuni cation at this
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juncture, July 12, 2016, would have been via ennil,
but given that we were at the public | CANN neeti ng
In Helsinki in late June, | don't recal
specifically nmeeting with him but | expect | may
have had a conversation with M. LaHatte in
Hel si nki about the .WEB matter in general.

Q And t hat woul d have preceded this 12 July
email; is that correct?

A Correct.

Q Ckay. So you don't recall any
conversation with M. LaHatte specifically about

this July 12 email ?

A. | do not.
Q Do you know i f anyone responded to his
question, quote, "lIs there any particul ar reason

why a postponenent could not be nade anyway, or is

the preparation for the auction too far advanced?"

A | hope that respectfully I would have
responded, but | don't recall
Q And you don't recall whether anyone el se

did either?

A No, | don't know.

Q In any event, the next day, 13 July, you
wote to the contention set to advise themthat the

| CANN aucti on woul d proceed as schedul ed.
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Do you recall that?
A I's there another docunent | can | ook at?
Q There is. It is not in your binder, but
Veri Sign Exhibit 10. It is also Exhibit P to the
Rasco w tness statenent.
Chuck, could you put up Veri Sign Exhibit
10. If you could go to the bottom | think it is
t he second-to-| ast paragraph on Page 1 -- on the
first page, sorry. |If you could blow up the
second-to-1 ast paragraph.
Quote, "The date to submt the
post ponenment form passed on 12 June 2016, and we
did not receive consensus fromthe contention set
As such, no postponenent was granted."
And then the next paragraph, "Secondly,
regards to potential changes of control of NU DOT
CO LLC, we have investigated the matter, and to

date we have found no basis to initiate the

i n

application change request process or postpone the

auction.”
You can see at the top -- | think you can
see at the top it is dated July 13.
Do you recall witing that?
A Let's see. | amjust going to --
Q Yeah, take your time. You can ask Chuck
644
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to bl ow up any portions of the docunent that you
need to read.

A It would be hel pful if nothing was bl own
up and I could just read through it.

Q You can read that?

A Yeah, thank you.

Could | ask to see the second page? Thank

you.
| have forgotten the question, sorry.
Q It was sinply do you recall that on July
13th -- is that the date of the letter -- July 13th

you wote to the contention set to advise themthat
the | CANN auction would go forward as schedul ed?
That was sinply ny question.

A Yes. Thank you.

Q And that was the day after you had had
t hat exchange wth the onmbudsman where he wote
about his tentative reconmmendati on?

A Correct.

Q | take it you were under a | ot of pressure
to nake sure that the |I CANN auction for .WEB went
forward on 27 July; is that true?

A Ch, no, no, | wouldn't say we were under
pressure to conduct auctions at all. |In fact,

| CANN woul d have preferred that we not have to
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conduct any auctions of |ast resort.

Q So you woul d have been -- | CANN woul d have
been pl eased to postpone the auction, the | CANN
aucti on?

A | CANN woul d have been pleased if the
applicants had found sone way to resol ve the
contention in the three-plus years until this
poi nt, or we would have hoped that the applicants
coul d have agreed to submt a request for
post ponenent with -- in a tinely nanner.

But at the witing of this letter, | --
this letter saying we were proceedi ng could have
been a basis for any of the applicants to initiate
an accountability nechanism to initiate a
reconsi deration request saying that | CANN shoul d
post pone the auction, and that woul d have put the
contention set on hold as of that date.

Q So your testinony was once the | CANN
aucti on was scheduled for July 27, you were not
under any new pressure to nake sure that it went
forward on that date?

A Correct. | wouldn't say there was
pressure.

Q Ckay. Let's go back to your w tness

statenment and take a | ook at Paragraph 14, and it
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says, quote, "The auction rules governing indirect
contention sets. Auction rules set forth a
prescribed and limted period of tinme wthin which
nmenbers of a contention set may request a

post ponenent of an auction,” quote -- and you're
quoting fromthe rules -- "an applicant may request
an advancenent/ post ponenent request via submn ssion
of the auction date advancenent/ post ponenent
request form The form nust be submtted at | east
45 days prior to the schedul ed auction date, and

| CANN nust receive a request from each nenber of
the contention set,"” close quote.

And that's from Rule 10 of the auction
rules; is that correct?

A I'd have to review the auction rules.
Q Ckay. Let's take a ook at them They
are behind Tab 20, which is Exhibit G 4.

ARBI TRATOR BI ENVENU:. Wil e t he docunent
is being pulled up, M. De Granont, at a conveni ent
time in the flow of your cross-exam nation, we
could take our first break.

MR. De GRAMONT: M. Chairnan, may |
suggest | finish ny questioning on this document
and then we can take our break then?

ARBI TRATOR BI ENVENU: Absol utely. If it

647

BARKLEY
ARBITRATION - VOLUME IV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

is convenient for you, we will take it then.
MR. De GRAMONT: Thank you, sir.
Q Ms. Wllett, we are at Tab 20 of your
bi nder, G4, is this the auction rules that were in
effect in the summer of 20167
A | believe so.
Q Now, if you turn to Page 4, bracketed Page
4, you'll see Rule 10 in about the upper half of
t he page.
And maybe we can hi ghlight the | anguage
that starts, "The formnust be submitted."”
"The form nust be submtted at | east 45
days prior to the schedul ed auction date and | CANN
must receive a request fromeach nenber of the

contention set," unquote.
So that's the | anguage that you quoted in
your w tness statenent, right?

A Correct.

Q But then the sentence that you didn't
include in your w tness statenent says, quote,
"Wthout limting the foregoing, | CANN reserves the
right at its sole discretion to postpone the
auction for any contention set due to a future date

regardl ess of whether each and every nenber of the

contention set has submtted a post ponenent
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request, " unquote.
Do you see that?
A | do.

Q So ICANN had within its discretion the
possi bility of postponing the auction even though

not each and every nenber had submtted a

post ponenment request; is that correct?
A. That's correct.
Q Was there any discussion of postponing the

aucti on beyond the di scussion by the ombudsman t hat
we | ooked at in his email?
A Again, | don't recollect a specific
conversation, but there may have been.
Q But you don't recall?
A Correct.
MR. De GRAMONT: GCkay. This would be a
good tine to take a break, M. Chairnman.
VMR. LeVEE: M. Chairman, very briefly,
could I ask that the wi tness be excused but that
t he Panel and M. De Granont remain for 30 seconds?
ARBI TRATOR BI ENVENU:  Yes, of course.
This is M. LeVee speaking?
MR LeVEE: Yes.
ARBI TRATOR Bl ENVENU: Yes, very well.

So, Ms. WIllett, under the sane
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restrictions as yesterday, that is, not to discuss
your testinmony with anyone during the break. Thank
you very nmuch, i ndeed.

Yes, M. LeVee -- sorry -- let's wait to
get confirmation fromJD that the w tness has been
renoved.

MR. ENGLI SH: Yes, the wi tness has been
renoved.

ARBI TRATOR BI ENVENU: Thank you very mnuch.

Pl ease proceed.

MR LeVEE: Yes. Yesterday, M. Chairnan,
you said that we had a hard stop yesterday at a
particular tinme, and | wanted to |et the Panel know
that the witness following Ms. Wllett,

M. Disspain, is in the United Kingdom And so he
said to ne that he would not be terribly
confortable -- if the Panel chose to stay |late, he
woul d ask that he not be asked to testify.

He works during the day. So he will be
testifying |l ater today, presunably, and it woul d be
until roughly 9:00 o' clock his tine, and he woul d
not be confortable testifying beyond that.

| raise it not because the Panel made any
deci si on whether it was going to extend this

parti cul ar day, but just to advise everyone. | am
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not trying to influence the extent of the Wllett
cross, not trying to have any other inpact. | am
just alerting the Panel that today we woul d nake a
request that we would not go | ate.

ARBI TRATOR BI ENVENU:  Very well. It is a
comment that is nade at an opportune time because
we had -- we had decided as a Panel that we woul d
offer the parties today to sit | onger hours
precisely to -- well, to try to catch up on our
schedul e.

So you're saying that if M. Disspainis
the wi tness being exam ned at this point, that
woul d be a problemfor hinf

MR, LeVEE: Yes. He is under the original
schedule. He was to be finished today, but it
| ooks quite unlikely because we are running a
little late. And | know that the estimate on
Ms. Wllett is four hours, but we have al ready gone
two and a half and the binder is pretty thick. |
have no idea if we are stopping at four hours or
not .

Be that as it may, | have been | ooki ng at
t he schedul e and thi nking that we would be in the
m ddle of M. Disspain's cross-examnation if, in

fact, that's how it occurs.
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ARBI TRATOR BI ENVENU:. All right. Well,
t hank you for advising us of this.

MR MARENBERG M. Chairman, this is
Steve Marenberg. | would suggest that all counsel
need to tal k about scheduling. Because we had
menti oned a while ago | ast week that M. Rasco is
scheduled to testify on Friday, and he is not
avail able the foll ow ng week because he's on
vacat i on.

| think before we dunp this problemin the
| aps of the Panel, maybe counsel ought to talk
about what we suggest the Panel does and we do that
either on this break or the next break.

ARBI TRATOR BI ENVENU. Wl |, that woul d
seemto ne to be a sensible proposal. | know that
counsel have inportant things to do during our
short breaks, but perhaps they could find five
m nutes to, as you suggest, have a chat about
schedul i ng and report back to the Panel.

MR. MARENBERG  Thank you, M. Chairman.

MR. De GRAMONT: | woul d suggest we do
that at the next break, if that's -- oh, there
isn't another break, is there?

MR. LeVEE: No, no, there's another break.

ARBI TRATOR Bl ENVENU: There's anot her
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br eak.
VR. De GRAMONT: Let's do that at the
br eak.

ARBI TRATCOR BI ENVENU: For our gui dance

next

M. De Granont, and if you prefer to answer this

after the break, that's fine, but do you have a
sense of where you are in your ganme plan?

MR De GRAMONT: M. Chairman, | would
prefer to answer that after the break so |I can

confer with ny col |l eagues.

ARBI TRATOR Bl ENVENU:. Perfect. So we w ||
take our first 15-m nute break. Thank you all.

MR. De GRAMONT: Thank you.

(Wher eupon a recess was taken.)

ARBI TRATOR Bl ENVENU:. So, M. De G anont,
you are ready to continue your cross-examnm nation?

MR De GRAMONT: | am M. Chairnman.

ARBI TRATOR Bl ENVENU: |s the w tness back
W th us?

MR. ENGLISH Not yet. Should I call her
now?

ARBI TRATOR Bl ENVENU: Pl ease call her,
yes.

M. LeVee, you are there?

MR LeVEE: | amhere. I'msorry if I'm
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late. We didn't even get a signal to rejoin.

ARBI TRATOR BI ENVENU. Ckay. Well, you're
f orgi ven.

MR. LeVEE: Thank you.

MR, De GRAMONT: | forgive you too,
M. LeVee.

MR. ENGLISH The witness is in the room
W th us now.

ARBI TRATOR Bl ENVENU: Ms. Wllett, we wll
conti nue your cross-exan nation.

M. De G anont.

MR. De GRAMONT: Thank you, M. Chairman

And wel cone back, Ms. Wllett.

Q I'd like to direct your attention back to

Tab 16 in your binder, which is Exhibit F to your
W t ness statenent, and | believe we had | ooked at
the bottom portion of this docunent before, which
is the July 8, 2016, enmail where you asked
M. Rasco to call you.

Now | 'd like to take a | ook at the upper
portion of that docunent, which is an enmail that
M. Rasco wote to you. | can't tell -- there

doesn't seemto be a date. AmI| mssing it or do

you know what the date of this email is?
A. | don't see a date either. | don't
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recall. It references last Friday. So | suppose
It was the week after -- 9, 10 -- week of the 11th.
Q Ckay. So in the first paragraph he
wites, quote, "Thank you for taking the tine to
speak with nme |ast Friday, July 8, concerning the
conpl ai nt that another applicant for the . WEB TLD
made to the | CANN onbudsman, Chris LaHatte,
relating to an all eged change in the conposition of
NU DOT CO LLC s," quote, "Board," unquote. "I am
witing to reiterate the information | provi ded you

on our call so that the facts are clear,"” unquote.

The third paragraph, he wites, "M
under standi ng from our discussion is that 1CANN is
satisfied with the information |I provided and has
concl uded there's no basis for any conplaint,
reeval uati on or other process relating to our
application, nor for any delay in the | CANN
auction. Please let ne knowif that is not the
case, " unquote.

Dd you tell M. Rasco during your
conversation on Friday, July 8th, that | CANN was
satisfied with the information that he had
provi ded?

A | honestly don't recall all of the

specifics of the conversati on.
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Q Ckay. In the next paragraph he goes on to
cite Rule 10 of the auction rules, which we
di scussed, and in the next sentence he wites,
quote, "As we discussed, | share your understandi ng
that the conplaint was raised in order to get nore
time to convince us to resolve the contention set
via a private auction even though we have nade it
very clear to them (and all other applicants) that
we wi Il not participate in a private auction and
that we are commtted to participating in | CANN s
aucti on as schedul ed, " period, unquote.

Did you tell M. Rasco that you believed

t he conpl ai nt had been raised sinply to convince
NDC to resolve the contention set via a private
auction rather than going to the I CANN auction?

A Again, | don't recall all of the specifics
of that phone conversation with M. Rasco.

Q Do you recall if you told M. Rasco that
you t hought the conplaint had no merit?

A I don't recall saying that.

Q Had you concl uded at that point that the
conplaint had no nerit?

A Again, | amnot certain of the date of
this conmmuni cation and I know, as we just | ooked

at, | was still awaiting response from M. LaHatte.
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My general recollectionis that it was --
this understanding of mne that | seemto have
shared wwth M. Rasco, this understanding that the
ot her applicants wanted nore tine to resolve
contention, | took that based on the conversation
and conmmuni cati ons from ot her applicants, including
M. Nevett.

Q Ms. Wllett, we have limted tine. So |
am going to restate ny question, which was: Do you
recall telling M. Rasco during that conversation
on Friday, July 8th, that your understandi ng was
that the conplaint was raised to get nore tine to
convince NDC to resolve the contention set via
private auction rather than | CANN auction?

A Again, | don't recall the specifics of the
conversation fromover four years ago.

Q Do you recall telling anyone el se that
you -- at that tinme, Friday, July 8th, that you
bel i eved that the conplaint had been raised sinply
as a ploy to get NDC to proceed with the private
auction rather than the | CANN aucti on?

A I have that as a general recollection, but
I don't recall a specific conversation fromfour
years ago.

Q Ckay. You have a general recollection
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that you told others at |ICANN that you thought the
conplaint was sinply a ploy to get others to --
rather, to get NDC to participate in the | CANN
aucti on?

A | apol ogi ze. | have a general
recollection that it was ny understandi ng that
applicants were seeking a postponenent to
I ndependently resolve and avoid an | CANN aucti on.
That is nmy general recollection and understandi ng.

| don't recall having a specific
conversation with anyone about that from four years
ago.

Q Do you have any reason to believe that you
did not tell M. Rasco that you thought the
conplaint was raised in order to convince NDC to
resolve the contention set via private auction
rat her than an | CANN aucti on?

A No.

Q Have you reviewed the Domain Acquisition
Agreenment, Ms. WIllett, that was entered into

bet ween NDC and Veri Si gn?

A. I have not.

Q You have never seen it?

A | have seen -- in preparation for this I
may have seen portions of it, but | have never
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reviewed it.

ARBI TRATOR Bl ENVENU: M. De Granont, can
you clarify whether you are asking the question by
referring to the tine period just prior to
Ms. WIllett's testinony or back when these events
wer e occurring?

MR. De GRAMONT: That's hel pful,

M. Chairman. Thank you.

Q Prior to your preparation for this
testi nony, had you seen the Domain Acqui sition
Agr eenent ?

A | had not.

Q You never saw the Domain Acquisition
Agreenent in 20167?

A That's correct.

Q Ckay.
Redacted - Third-Party Designated Confidential Information

MR, LeVEE: Let ne rem nd you of the
I ssues relating to privilege, Ms. Wllett, and ask
you not to disclose information that you acquired
from counsel .
Q BY MR De GRAMONT: It is a yes-or-no

questi on.
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MR LeVEE: No, | don't think that's an
appropriate question, if anything that she knows
cones from counsel .

MR, De GRAMONT: Well, let's do this.

Q Let's take a | ook at the DAA, which is Tab
19, Exhibit C 69 in your binder.

A | amthere.

Q And I would direct you, please, to Page
17, Paragraph (i), and | amjust going to read sone
of the | anguage to you, and you can tell nme if it

ri ngs any bells.
Redacted - Third-Party Designated Confidential Information
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Do you have any recoll ection about hearing
about that provision in the DAA in 20167

A No.

Q Looking at that provision, isn't it
obvious that M. Rasco was telling M. Nevett the
truth when he said that the decision went beyond
sinply us and that he had to check with the powers
that be in order to answer the question?

MR. LeVEE: | object to the question.
Ms. WIllett is not a |lawer. The question asks an
ultimate conclusion. And she's testified that she
did not see the docunents during 2016, so | don't
see how her views today could possibly be rel evant.
MR, De GRAMONT: | am not asking for a
| egal opinion. | amjust sinply asking whether,
based on the plain | anguage of this agreenent,
isn't it obvious that M. Rasco was telling
M. Nevett the truth when he said that the decision
whether to participate in a private auction or an
| CANN auction went beyond the three individuals
identified in the NDC application.
MR. LeVEE: It's the sanme question.
"Isn'"t it obvious" asks her for a | egal concl usion.
You' re asking her to --

ARBI TRATOR Bl ENVENU: M. LeVee.
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M. De Granpont, it is not for ne to fornat
a question, but | think the objection goes to the
subst ance of your questi on.

So per haps you can ask your question by
maki ng an assunption as to what this provision says
and then ask the w tness about her understandi ng.

MR. De GRAMONT: Thank you, M. Chairman
That's very hel pful.

Q Redacted - Third-Party Designated Confidential Information

If that's the
case, then M. Nevett -- rather, M. Rasco was
telling M. Nevett the truth when he said the
deci si on went beyond just us?

A Again, | amonly | ooking at part of one
par agraph of a very |long agreenent. As M. LeVee
said, | amnot a lawer. | don't think I can even
begin to guess what M. Rasco neant or intended or
how t hi s whol e agreenent infornmed what M. Rasco
was sayi ng.

Q Ckay. That's under st ood.

| amgoing to try to ask this question in
a way that won't elicit a privilege objection from

M. LeVee. | amgoing to tell you that this is a
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yes-or-no question.
Redacted - Third-Party Designated Confidential Information

MR. LeVEE: That is an objectionable
question. There's another way of asking it. But
i f what she knows cones froma | awer, then you're
asking to invade the privilege by the fact that a
| awyer may have said sonething to her.

MR, De GRAMONT: For now | just want a
yes-or-no question. |If | ask a followup, | think
M. LeVee can object then.

MR. LeVEE: No. Because you have asked,
"Yes or no, did sonebody tell you that the
agreenents nean sonet hing?" |f soneone told her
that, that's a privileged conmuni cati on.

MR De GRAMONT: Not if it cane froma
nonl awyer .

MR, LeVEE: You didn't ask that question.

MR De GRAMONT: | said "did anyone,"” "did
anyone. "

MR. LeVEE: Ask a nonl awyer question.

ARBI TRATOR BI ENVENU:. Gentl enmen, could |

ask you both, rather than engage in a conversation,
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to address the Panel ?

MR. LeVEE: M/ apol ogi es.

ARBI TRATOR Bl ENVENU: M. De G anont,
per haps you could ask the witness if aside from
conversations that she nay have had with counsel,
rat her than, you know, the rest of the question.

MR. De GRAMONT: Ckay. Thank you,

M. Chai r man.

Q Redacted - Third-Party Designated Confidential Information

A No.

Q Ckay. Let's take a | ook at Paragraph 18
I n your witness statenent.

A Yes.

Q And you wite, quote, "Even if NDC had

subm tted a change request indicating that it had

under gone a change of control and/or ownership, NDC

woul d not have been disqualified fromthe auction
set to take place on 27 July 2016."
Do you recall that?
A Yes.

Q And we now know that Veri Sign did not
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acqui re ownership control -- let ne ask you this:
Is it your understanding -- do you have an
under st andi ng as to whether Veri Sign acquired
ownership or control over NDC the entity?

A Vel l, that's not ny understandi ng.

Q Ckay. Your understanding is that Veri Sign
did not acquire ownership or control over NDC the
entity, correct?

A Correct.

Q So Paragraph 18 in your statenent, that
even if NDC had subnmitted a change request
i ndicating that it had undergone a change of
control and/or ownership is sinply a hypothetical,
ri ght?

A Yes, that's a -- yes.

Q Under your understandi ng of the change
request process, could applicants submt a change
request that they were reselling, assigning or
transferring the rights and obligations in their
application?

A So they couldn't transfer their
application to another entity, no. But applicants
all the tinme had engaged third parties to act on
t heir behal f.

Q R ght.
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A As part of the application processing.

Q And have you forned a view -- well, you
haven't fornmed a view of whether that's what
happened here because you never reviewed the DAA
is that right?

A That's correct.

Q Ckay. Let's nove on to another subject.

So the | CANN auction went forward as

schedul ed on 27 July 2016; is that correct?

A Yes.

Q And did the auction continue into the next
day, 28 July; do | understand that correctly?

A That's ny recoll ection, yes.

Q And NDC was decl ared the w nni ng bi dder
wth a bid of 142 mllion.

Do you recall that?

A | don't know what NDC s ultimate bid was.
| understand what the second bid was.

Q And that's because under the auction
rul es, the wi nning bidder paid the bid that the
second hi ghest bi dder had made?

A Correct.

Q And Afilias submtted the second hi ghest
bi d, which was 135 mllion, right?

A That's cone to be ny understandi ng, yes.
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Q So NDC s bid was effectively 135 mllion;
Is that right?

A. Correct.

Q Ckay. On 28 July 2016 Veri Sign published

a 10-Q statement with the U S. Securities and

Exchange Conm ssion, or the SEC, and in the

footnote stated that, quote, "The conpany incurred

a commtnent to pay approximately $130 mllion for

t he future assignnent of contractual rights, which

are subject to third-party consent," unquote.
Do you recall that?
A I recall seeing that at sone point.

Q And the nedia i medi ately picked up on
t hat footnote and specul ated that Veri Sign was
behi nd NDC s application for .WEB.

Do you recall that?

A Not specifically.

Q Look at what's behind Tab 21 of your
binder. It is Exhibit C98, and it is an email
dated July 28, 2016, from Domain Name Wre to
onbudsman@ CANN. org, "Subject: It |ooks |like
Veri Si gn bought .VEB domain for 135 mllion (SEC
filing)."

Do you recall if you ever saw this

particul ar report?
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A | don't ever recall seeing this.

Q The fourth paragraph says, "Veri Sign was
runmored to be backing NU DOT CO s bid for the
domai n nane. "

Have you ever heard such runors?

A Prior to or during the auction, no.

Q Prior to and during the auction you had
never heard runors that Veri Sign was financially
backi ng the NDC bi d?

A | had not, correct.

Q Wul d you turn to Tab 22, which is Exhibit
G99, and this is an email from Google Alerts sent
to you on Thursday, July 28, 2016. And if you turn
to Page 2, you will see at the bottom of the page a
title that reads, quote, "Soneone (cough, cough
Veri Sign) just gave I CANN 135 mllion for the
rights to . WEB. "

It goes on to say, "Under the auction
rules, all 135 mllion will now go into | CANN s
coffers, to be added to the 105 mllion it has nade
fromthe auction of 15 other top-level donains."”
Did you ever see that article?

A. Not that | recall.

Q Is it correct that the 15 prior auctions
had generated 105 mllion? And | should say -- |et
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me start over.
Is it your recollection that the 15 prior
| CANN auctions had yielded $105 mlIlion in bids?

A That sounds about right. | don't have a
specific recoll ection w thout |ooking at the web
page that reports that, but it sounds generally
correct.

Q Do you recall that .WEB generated a bid
that was nore than the bids in all of the 15 prior
aucti ons put together?

A That sounds about right.

Q And t hese noneys that are generated in the
| CANN auctions don't include the $185, 000
application fees that each applicant paid; is that
correct?

A That's correct. The | CANN aucti on
proceeds are kept in a separate fund, separate
account, segregated fromthe new gTLD Program funds
as well as segregated from | CANN s operating funds.

Q How many applications did you say were
filed during the new gTLD Progrant?

A 1,930 applications.

Q And we nmultiply that by 185 -- ny math
isn't good enough to do that, but it is a |ot of

noney?
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A. It is over $360 mllion.
Q Do you recall -- let's do this. Let's

take a | ook at Paragraph 33 of your wtness

st at enment .
A Ckay.
Q It says, quote, "I aminfornmed and believe

that on 1 August 2016, Veri Sign made a public
announcenent that it had entered into an agreenent
with NDC regardi ng . WEB, " unquot e.

Who i nforned you of that?

A | don't specifically recall.

Q Did you see the 1 August 2016 press
rel ease on the day that it was issued?

A | believe | did reviewthat.

Q Now, Paragraph 34 you wite, quote, "At no
time before Veri Sign's public announcenent did any
applicant ever raise a concern to ne that Veri Sign
was i nvolved with NDC s application, nor was I
aware of VeriSign's involvenent until it publicly
announced its agreenment with NDC, " period, close
guot e.

When you are speaking of the public
announcenent, you nean the 1 August 2016 press
rel ease i ssued by Veri Si gn?

A. That's correct.
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Q Now, do you recall that M. Rasco sent an

email to you the night before the 1 August 2016

press rel ease Redacted - Third-Party Designated Confidential Information

A Yes. | recall receiving an email from
M. Rasco.

ARBI TRATOR KESSEDJI AN: M. De G anont,
are you sure you are speaking of a press rel ease of
August 16? | think it was August 1st.

MR De GRAMONT: | had nmeant to say 1
August 2016. | may have m sspoken.

ARBI TRATOR KESSEDJI AN:  No, no, it may be

ny -- as you know, in France we speak of dates in a
very different way. | may have been m st aken.
Ckay.

Q BY MR De GRAMONT: So let's take a | ook
at that email, which is behind Tab 23. It is
Exhibit C100. And let's -- are you there,

M. Wllett?
A I am Thank you.
Q And | ooking at the very bottom of the

page, M. Rasco wites you on July 31st, 2016,

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q Were you at all curious why sonmeone from
Veri Sign woul d be contacting M. Atallah -- I'm
sorry. Let ne break it down.

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A | don't recall, but likely, yes, probably
pi qued ny curiosity.

Q And simlarly you were curious as to why
sonmeone from Veri Sign woul d be contacti ng
M. Atallah about the .WEB application?

A Not that | recall.

Q Ckay. Did you forward M. Rasco's emil
to anyone at | CANN?

A Not that | recall.

Q Did you discuss it wth anyone at | CANN?
A. No, I"msorry, | don't recall.
Q

Redacted - Third-Party Designated Confidential Information

A | don't know.

Q Are you aware that NDC s | awers stated in
openi ng argunents that | CANN and specifically you,
Ms. WIllett, knew that Veri Sign was financially
backing NDC s bid prior to VeriSign's public
announcenent ?

A | am not aware of anything in the opening
st at enent s.

Q I will read you what NDC s counsel said
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and ask you to respond to it. Quote, "At this
point, there was a | ot of speculation in this
cl ose-knit comunity that Veri Sign has been behind
NDC s bids. This is an open secret out there, so
this is not sonething that she's guessi ng about or
that is it."

And by "she,” NDC s |lawer is referring

specifically to you.

Redacted - Third-Party Designated Confidential Information

| CANN has

not received the DAA and doesn't get it until later
in the nonth, but they do know that the financi al
i npetus for our winning the bid is from Veri Si gn.
That is sonething -- that is not sonething that's
hi dden from her at all."

So let me ask you again, did you know
prior to 1 August 2016 that Veri Sign was funding
NDC s bid or was financially behind NDC s bid.
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A No, | don't recall ever having that
information prior to 1 August.

Q And as you sit here today, to your
know edge, did anyone el se at | CANN know t hat
Veri Sign was funding NDC s bid prior to 1 August
20167

A No. | don't know what everyone at | CANN
knew, but to ny know edge --

Q To your know edge --

A To ny know edge, no.

Q Ckay. Let's go back to your wtness
statenment, to Paragraph 9. And Paragraph 9 reads,
quote, "Prior to the filing of an | RP, potenti al
claimants are encouraged to enter into a
Cooper ati ve Engagenent Process, CEP, with I CANN in
order to allow the parties to di scuss resolving or
narrow ng the issues to be brought in an IRP
proceedi ng. In connection with the new gTLD
Program | CANN enpl oys a practice, depending on the
ci rcunst ances, of placing a contention set, as
descri bed below, or a gTLD application on hold if
It is the subject of certain accountability
nmechani sns, including the initiation of a CEP,"
unquot e.

Do you see that?
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A. Yes, | do.

Q Is that practice set forth in witing
anywher e?

A. | am not sure.

Q Do you recall ever seeing that practice

set forth in witing?

A | recall explaining it. It mght have
been witten about in terns of the program |
m ght have spoken about it. Honestly, | don't
recall the specifics.

Q You say you recall explaining it --
explaining it to whont

A So as the head of the new gTLD Program
spoke on behal f of the program and provi ded public
updates on a regul ar basis through nonthly
webi nars. I n 2012, 2013, | typically gave one or
nore updates on the program at every public | CANN
neeti ng.

So | spoke about how the program
endeavored to respect the applicants, the
community's opportunity to i nvoke those
accountability nechanisns and to respect those by
putting contention sets on hold -- or putting
applications on hold or contention sets on hold to

all ow t hose accountability nechanisns to transpire,
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to allow that dispute to be handl ed t hrough one of
t hose accountability nechani sns.

Q And if the practice wasn't set forth in
witing anywhere, what was the basis for your
providing the information to certain applicants?

A So when | took over the program there

were a nunber of all -- all of the applications,
nearly all of the applications were still active
and the program processing was still inits early

days and there were nany, nany di sputes about
applicati ons.

And al t hough the applicant gui debook had
descri bed actually multiple objection mechani smns,
types of objections, whereby community nenmbers or
governnents or interested parties could object to
an application, the guidebook didn't specify an
appeal s process or any ot her nechani sm by which
applications could conplain or dispute how | CANN
was handling their applications.

So after internal discussions, it becane
clear that we needed to -- these are described --
t hese nechani sns are described in the byl aws, that
we need to encourage applicants and the conmunity
to utilize those nechanisns. So it becane a very

famliar refrain of mne in public presentations t
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gui de those conpl aints using one of the
accountability nechani sns, as there was no ot her

nmechani sm descri bed in the applicant gui debook.

Q You say in your wtness statenent that the

practice applies to certain accountability

nmechani sns. Wi ch accountability nechani sns does

the practice apply to?

A So as a general practice, we eval uate each

accountability mechani sm on a case-by-case basis.

But in general, when a reconsideration request was

triggered about an application pertaining to an

application or contention set, that application was

put on hol d.

Orbudsman i nquiries, when the onbudsnan

i nfornmed us of such, that drove us to put sonething

on hold. CEP being initiated put sonething on

hold. And the actual filing of an IRP, we had a

few different practices over tinme about that, but

the IRP, | believe, has another nechanismto --

conponent to request relief, which could be putting

the contention set on hol d.
Q You said that each accountability is

eval uated on a case-by-case basis to determ ne

whether to put it on hold. Are the criteria that

| CANN uses for that determ nation set forth
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anywhere in witing?

A. Not that | am aware of.

Q And you said that you nade presentations
in which you referred to advi sing applicants that
accountability nechani sns woul d sonetines lead to
contention sets being put on hold. Are you aware
I f any of those presentations are exhibits in this
| RP?

A Ch, | amnot -- | amnot sure.

Q Ckay. Do you know whet her those

presentations are posted anywhere on the | CANN

websi t e?
A | believe a nunber of ny presentations are
avail abl e by video recordings. | am not sure how

far back that goes. But at one point, they were
avai |l abl e on the | CANN website.

Q Specifically the presentations where you
said that accountability nechani sns woul d someti nes
|l ead to contention sets being put on hol d?

A Yes. | believe -- as a general practice,
| CANN records sessions fromits public neetings and
posts those recordings, but |I don't know how | ong
they retain them and where they m ght be avail abl e
at this juncture.

Q Are you famliar with the provision in the
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byl aws that requires | CANN to, quote, "Make
deci si ons by appl yi ng docunented policies

consistently, neutrally, objectively and fairly,"

unquot e?
A Sorry, can you repeat that?
Q Yeah. Are you famliar with the provision

in the bylaws that requires | CANN to, quote, "Mke
deci si ons by appl yi ng docunented policies

consi stently, neutrally, objectively and fairly,"
unquot e.

A I think you may have showed that to ne
yest er day.

MR. LeVEE: Al ex, since you're quoting,
woul d you mind showing it to her?
MR, De GRAMONT: Sure, sure.

Q This is Tab 39 in your bylaws. It's
Exhibit G1, and | amgoing to point you to a
provi sion at bracketed Page 6. Now, these are not
the bylaws that were in effect as of 2016, but the
| anguage that | am going to point you to is
identical to the | anguage that was in the byl aws
that were in effect in 2016.

Let's actually start at Page 5 under

Section 1.2, "Commtnents and Core Val ues." | t
says, quote, "In performng its Mssion, | CANN w ||
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act in a manner that conplies with and reflects
| CANN s Commitnents and respects | CANN s Core
Val ues, each as descri bed bel ow, " unquot e.

And then if you turn the page,
Subpar agr aph Roman Nuneral v, and this is the
| anguage that's also in the bylaws that were in
effect in 2016, "Make deci sions by appl ying
docunented policies consistently, neutrally,
objectively, and fairly."

Were you famliar with that principle
contai ned in the byl aws?

A | don't recall reading it fromthe byl aws.

Q Were you famliar with the principle
ot herw se?

A Yes, | -- yes.

Q And are you famliar wth the requirenent
of transparency in the byl aws?

A Cenerally famliar, yes.

Q So if you'll turn to Page 8, and this is
| anguage that was also in the bylaws in effect in
2018, it says, quote, "I CANN and its constituent
bodi es shall operate to the maxi num extent feasible
i n an open and transparent manner and consi stent
w th procedures designed to ensure fairness,"”

unquot e.
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Were you famliar with those provisions of
t he byl aws?

A Cenerally famliar.

Q And t he purpose of those rules is to
ensure that everyone knows what the rules and
practices are so that everyone is treated as being
on the sane playing field, do you agree?

A Vell, | believe that both of those
provisions are really -- you know, this is ny
interpretati on of bylaws, and I amnot a | awer,
but | believe that those are intended to describe
| CANN s approach to policy inplenentati on and
applying Internet policy and in policy devel opnent,
as, you know, Section 3.1(a), (b) and (c) are al
t al ki ng about policy devel opnent work, but it was
ny general understanding that operationally we
tried to be as transparent as possi bl e.

Q Let's assune for the sake of argunent that
there was this practice. |If it was not stated
anywhere in docunentation, sone applicants woul d
know about it and others would not, right?

MR. LeVEE: Calls for specul ation.

Q BY MR De GRAMONT: Isn't the idea that

t he policies and practices be docunented to ensure

t hat everyone knows what the policies and practices
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are so that insiders won't have benefit that
newconers w |l not have; was that your
under st andi ng?

A. We endeavor to docunent a whole | ot about
our practices. The entire new gTLD website is
| argely our effort to be transparent and to share
as nmuch information publicly as possi bl e.

Q But as far as you know, the practice you
descri be in your witness statenent of sonetinmes
putting contention sets on hold depending on the

ci rcunst ances wasn't docunented anywhere for the

public?
A | am not certain.
Q You don't recall any such docunentation?
A | don't.
Q Ckay. Are you aware that Donuts and Ruby

Aden filed for CEP on 2 August 20167

A | amaware they filed and initiated CEP.
The date sounds about right.

Q Ckay. And if you -- just to be sure, if
you |l ook at Tab 25 in your binder, this is a
hyperlink in M. Atallah's 30 Septenber 2016 letter
to M. Henphill, which is Exhibit C 61.

For the record, the parties agreed that we

coul d use hyperlinked docunents that we identified
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to one another, and this is one of them
Are you famliar with this Cooperative

Engagenent and | ndependent Revi ew Processes Status

Updat e?
A Yes.
Q You have seen these before?
A Yes.

Q You can see that Donuts and Ruby d en
filed for CEP regarding . \WEB in 2 August 20167?

A | can see that, yes.

Q On August 5th you wote to M. Rasco to
say that NDC woul d receive an invitation to
contract being |later that day.

Do you recall that?
What dat e?

A

Q 5 August.
A Is there a --
Q

It is Tab 23, G 100. Tell me when you're

t here.
A I am Thank you.
Q Ckay. This is a continuation of the enail

string in which M. Rasco advi sed you about the
press rel ease that was coming from Veri Sign, and in
the mddle of the page first M. Rasco wites to

you on August 6th, and he wites, quote, "H,
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Christine. | understand Power Auctions confirned
to ICANN that it received the full wnning bid
proceeds fromus for the . WEB auction. Wth that
step conplete, | was hoping to find out when | CANN
m ght provide us with the CIR " unquote.

Do you see that?

A Yes.

Q First of all, tell us what "CIR' neans?

A It stands for Contracting Information
Request .

Q So that's what you send out to start the
process of delegating a string; do | understand
that correctly?

A Not quite. My | explain?

Q Pl ease.

A So a Contracting Informati on Request is
essentially a set of questions that the new gTLD
Program team extends to an applicant who is -- once
contention has been resolved -- who is noving
forward and is proceeding into contracting. So
once -- it is essentially sort of like an
invitation to begin contracting discussions. It is
one of the very first steps in a nultiweek,
mul ti nmont h process.

Q Ckay. So the next day, August 5th, we can
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see fromthe enai|l above, you wite to M. Rasco,
quote, "Hi, Jose. Yes, we have confirned that the
full auction paynent was recei ved by Power
Auctions. Based on | CANN s standard registry
contracting process, NU DOT CO shoul d expect to
receive an invitation to contracting (CIR) today.
In addition to engaging with the new gTLD Program
teamvia the GDD portal, feel free to contact nme if
you have any ot her questions,"” close quote.
Do you recall sending that enmail ?
A VWell, reading it here, yes, | recall that.
Q And do you recall if I CANN sent the

invitation to contracting to NDC | ater that day?

A | believe we did. |Is there another
docunent | mght | ook at?
Q | don't have anot her docunent.
A Ckay.
Q ' msorry.
Now, if -- sorry, if Donuts and Ruby d en

had filed for CEP on 2 August, why did that not put
t he contention set on hol d?

A So there were a | ot of things happening in
that week. So the CEPs are -- that notice goes to
soneone in | CANN s | egal departnment, not ny team

So it is a matter of when that -- the notice m ght
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have cone in for the CEP on the 2nd, and that
reflects the date that's published on that previous
docunment. But | didn't becone aware of it until, |
bel i eve, later on August 5th, or shortly

t hereafter.

Q Do you recall that on August 8, 2016, the
general counsel of Afilias, M. Scott Henmphill
wote to M. Atall ah about the .WEB application and
aucti on process?

A | recall M. Henphill wote a couple of
letters. Is it possible to ook at the --

Q Yes, absolutely. So that's Tab 26. It is
Exhi bit C- 49.

Did you see that letter at the tine it was
sent by M. Henphill to M. Atallah?

A | expect | would have seen it shortly
after M. Atallah received it.

Q And did you read it?

A | expect | did. | believe |I did, yes.

Q And do you renenber that in the fourth
par agr aph, second sentence, M. Henphill wote,
quote, "We have not been able to review a copy of
t he agreenent (s) between NDC and Veri Sign with
respect to this arrangenent, but it appears likely,

given the public statenents of Veri Sign, that NDC
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and Veri Sign entered into an agreenent in the form
of an option or simlar arrangenent wth respect to
the rights and obligations of NDC regarding its
.V\EB application,"” unquote.

Do you renenber that M. Henphill nade
t hat statenent?

A | recall that, yes.

Q And if you | ook at Page 2, the second
par agraph fromthe bottom quote, "W request that
| CANN pronptly undertake an investigation of the
matters set forth in this letter and take
appropriate action against NDC and its .VEB
application for violations of the gui debook, as we
had requested, " unquote.

Do you renenber that Afilias had asked for
an investigation?

A Yes, in this letter.

Q And di d | CANN undertake an investigation
in response to this letter?

A Not that |I'm aware.

Q Are you aware that at sonme point in August
2016, | CANN s outside counsel, M. Eric Enson at
Jones Day, called VeriSign's outside counsel,

M. Ronal d Johnston at Arnold & Porter, about this

natter?
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MR LeVEE: Pl ease do not answer if the

I nformati on you know i s

privileged. | wll object

that the question invades privil ege.

THE W TNESS: |

t hat .

have no know edge about

Q BY VR De GRAMONT: Gkay. | amjust going

to show you the letter and ask you if you' ve ever

seen it.

A | apol ogi ze, |

t hought you said "called."

Q Ch, | did. GOkay. You're right.

Tel |l you what,
letter, Tab 27, Exhibit

let's take a | ook at the

G 102.

Have you seen this letter before?

A. No, | have not.

Q Ckay. And in this letter M. Johnston

f orwarded t he DAA and several other docunents to

| CANN' s out si de counsel .
had happened?
A ' msorry, who

counsel for Veri Sign.

Q Yes.
A Ckay.
Q Were you awar e

counsel had witten to

Were you aware that that

is M. Johnston? Onh,

that Veri Sign's outside

CANN s out si de counsel

forwardi ng the DAA and other materials attached
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her et 0?

MR. LeVEE: Can you ask her if she's aware

from anyone other than a | awer?
Q BY VR De GRAMONT: Are you aware from

anyone ot her than a | awer?

A No.
Q Ckay. And you never saw these naterial s?
A No.
Q Ckay. Let ne ask you a question about the

"Confidential Business Information. Do Not
D scl ose" headi ng. Have you seen that before on
communi cati ons to | CANN?

A On occasion parties would wite to | CANN
and ask their conmmunications to | CANN to be held
confidentially, neaning | CANN has a practice of
publ i shi ng correspondence. So in order to indicat
to ICANN that a party didn't want their
correspondence published, they woul d indicate that
It was confidential.

Q And do you know i f | CANN eval uates those
requests, or does it sinply keep it confidential i

t he sender has asked | CANN to do so?

e

f

A. Insofar as | adm ni stered and oversaw t he

handl i ng of correspondence for several years during

ny tenure at | CANN, our practice was that we
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respected those requests for confidentiality and we
did not post those -- such correspondences, wth
one excepti on.

At sone point if sone other party asked
for sonmething to be published or it becane
desirable and relevant to sonething else, | recall
again, it's been years, so | don't recall a
speci fic exanple, but as a general practice, |
recall that | CANN m ght ask the sender if it would
be possible to publish a letter, but we respected
their requests for confidential correspondence.

Q So you didn't ask anyone to undertake an
anal ysis whether it was, in fact, sensitive
busi ness information or anything |ike that?

A No. Any further discussions of that woul d
have been w th counsel.

Q Are you aware that M. Atallah did not
respond to M. Henphill's 8 August 2016 letter?
Let nme withdraw the questi on.

Are you aware that he didn't respond to
M. Henphill's 8 August 2016 letter prior to late
Sept enber ?

MR LeVEE: Alex, could you put that
|l etter on the screen?

MR. De GRAMONT: Yeah, yeah, let's start
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with this.

Q Do you recall that M. Henphill sent a
second letter on 9 Septenber 2016 to M. Atall ah?

A Yes, | do.

Q Ckay. And that's behind Tab 28, Exhibit
C-103. Didyou read this letter?

A Yes, | believe |I did.

Q And did you discuss it with M. Atall ah?

A | may have. | don't recall a specific
conver sati on.

Q Do you recall discussing it with anyone
outside of I CANN s | egal departnent?

A | don't recall a specific conversation.

Q Do you recall that both this letter and
M. Henphill's 8 August 2016 |etter were posted on
t he | CANN website?

A | believe so, yes.

Q And do you recall that M. Henphill on
Page 2 again said that Afilias hadn't seen the
specific terns of the agreenent because they had
not been di sclosed? Do you recall that?

ARBI TRATOR Bl ENVENU: Do you want to draw
the witness' attention?
MR, De GRAMONT: Yes, sure.

Q First paragraph on the second page, first
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full paragraph, he says, quote, "Although the
specific ternms of the agreenent between Veri Sign
and NDC have not been disclosed, it is clear from
Veri Sign's own press release and its disclosure in
its Form10-Q filed with the U S. Securities and
Exchange Conmm ssion for the quarter ended June 30,
2016, that both conpanies entered into an
arrangenent well in advance of the auction to
transfer NDC s rights and obligations regarding its
.VEEB application to Veri Sign," unquote.

Do you renenber that M. Henphill said

t hat ?
A This has refreshed ny nenory, yes.
Q But not having the terns of the agreenent,

he was | eft to speculate as to which rights and
obl i gati ons may have been transferred; is that a
fair assessnment, a fair interpretation?

A I nmean, | guess that's what the rest of
the letter is about.

Q And then do you recall that on Page 4, and
this is the | ast paragraph before the concl usion,
M. Henphill requested that | CANN provide Afilias
w th an undertaking that it has not and will not
enter into a Registry Agreenent for .VWEB with NDC

until |1 CANN s Board has reviewed NDC s contact --
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conduct and reached a consi dered deci si on on

whet her or not to disqualify NDC s bid and reject

its application?
Did you recall that?
A Yes.
Q And do you recall that Afilias had

subm tted an onbudsman conpl ai nt ?

A | don't recall that. In Septenber |I don't

recal | .

Q Do you recall if -- strike that.

Do you recall that M. Henphill asked to

receive a response from | CANN by no | ater than
Sept enber 20167

A. Yeah, | see that.

16

Q Ckay. Do you recall that that request was

made?

A Yeah, | recall that was part of the
letter, yes.

Q And di d | CANN undertake an investigati
in response to M. Henphill's 9 Septenber 2016
letter?

A Vell, ICANN initiated -- sent a set of
questions to four of the parties in md -- in
Sept enber or October, | forget the exact date,

just about what Afilias was claimng, but also
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because there was a CEP. So there was a set of
questions distributed to collect information.

Q And if you turn to Tab 29 of your bundl e,
this is Exhibit G50, it is your letter dated 16
Sept ember 2016 to M. John Kane at Afilias. You
sent an identical letter to Ruby d en, NDC and
Veri Sign, al beit obviously personally addressed.

Do you recall that?

A That's correct, yes.

Q You say, "Dear, M. John Kane. In various
fora Ruby den LLC (Ruby A en) and Afilias Domai ns
No. 3 Limted (Afilias) have raised questions
regardi ng, anong other things, whether NU DOT CO
LLC (NDC) shoul d have participated in the 27-28
July 2016 auction for the .\WEB contenti on set and
whet her NDC s application for the . WEB gTLD shoul d
be rejected. To help facilitate inforned
resol ution of these questions, | CANN would find it
useful to have additional information."

Did you wite this letter?

A I worked with counsel to draft this
letter.

Q And to be clear, the only forum
quot e/ unquote, in which Afilias had raised the

questions were in the two letters sent by
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M. Henmphill; is that correct?

A Well, | suppose there was al so the
onbudsman conpl ai nt .

Q Ch, that's a good point. You're right.
That's a good point. Right. Good point.

By the way, do you recall how the

onbudsman conpl ai nt was resol ved?

A I"msorry, | don't.

Q Ckay. You don't recall -- do you recal

t hat t he onbudsman declined to consider it because

of the pending litigation and CEP that had been
brought by NDC -- sorry, Ruby d en?

A That rings a bell, yes, thank you.

Q Wiat did you nean by the words, quote,

"infornmed resol ution,” unquote?

A So asking questions to gather information,

to resolve the questions raised. So there was the

Ruby den CEP. There was the Afilias request to
t he onbudsman. So we were endeavoring to gather
I nf or mat i on.

Q Ckay. This sounds |ike an investigation
at the end of which | CANN woul d resol ve the

questi ons that had been rai sed, do you agree?

A So | was not undertaking an investigation.

| CANN counsel handl ed and adm ni stered t he CEP
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process. So the responses which | received to
these letters | passed along to counsel.

Q When you wote to the recipients of this
letter that | CANN was seeking to facilitate
i nfornmed resol uti on of these questions, you were
being truthful, right?

A. O course.

Q And there's nothing in the letter to

i ndi cate that | CANN was not going to seek, quote,

"infornmed resol ution,” unquote, of these questions;

is there?

A No. | nmean, | CANN resolves -- takes very

seriously its bylaws responsibilities for all of
its accountability nmechani sns.

Q Now, if ICANN s practice was to defer
deci sions on contention sets while accountability
nmechani snms are pendi ng, why did | CANN undert ake
this effort to facilitate infornmed resol ution of
t he questions?

A Ch, okay. So there's the -- when we put

an application on hold or a contention set on hold,

it doesn't nean that all work ceases. In fact,

what it neans is that it prevents that applicant or

that contention set -- we are commtting that it

won't nove to the next phase of work, neaning we --
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while on hold, we wouldn't, for instance, send a

Regi stry Agreenent to NU DOT CO for execution. W

woul dn't -- it was on hold and the contract had
been signed, we wouldn't del egate the top-Ievel
domain until the issue of the matter was resol ved
and the hold was taken off.

But, you know, in order to resolve a

variety of matters and to get information to assi st

in the CEP, that's -- we were trying to gather
i nformation. So communi cations conti nued.

Q Let's turn to the questions thensel ves.
Who drafted the questions?

A. In terms of -- | amnot sure | should be

commenti ng or respondi ng because of counsel.

Q Let ne ask it this way: Did you draft the

questions?
A | created an early draft of questions.
Q And who assisted you in -- well, strike
t hat .
Wio el se was involved in the drafting of
t he questions?
MR LeVEE: Ms. WIllett, you can say
counsel if that's the answer, or if it is not
counsel, whoever is the noncounsel.

THE W TNESS: | worked with counsel on
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drafting the questions.

Q BY VR De GRAMONT: Did you work with
anyone besi des counsel in drafting the questions?

A Not that | recall

Q Now, at this point in tinme, | CANN,

Veri Sign and NDC had the following materials in
their hands: They had the DAA and the ot her
materials forwarded by M. Johnston in his 23rd
August letter to M. Enson, right?

A | -- yes. That was the letter you just
showed ne.

Q Yes.

A From M. Johnston, and | didn't get a
chance to read all of that, but did that include --

Q It did forward the DAA, yeah

A Ckay. Ckay.

Q And | CANN and Veri Sign and NDC had the two
|l etters that M. Henphill had sent to M. Atall ah
since they were publicly posted, right?

A Yes.

Q And Veri Sign and NDC knew t he whol e
hi story underl ying the DAA and how Veri Si gn and NDC
interacted after the DAA was signed, right?

MR LeVEE: |I'msorry, | didn't understand

that question. Can you read it back?
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MR, De GRAMONT: Yes.

THE W TNESS: "' m sorry.

MR De GRAMONT: I'Ill just read it. 1'11
restate it.

Q So Veri Sign and NDC, of course, knew the
whol e history of the DAA and how t hey had acted
under its terns, right?

A Well, since it's an agreenent between
them | would guess they are the only two who woul d
see it.

Q And all Afilias had was Veri Sign's press

rel ease and footnotes in VeriSign's SEC filings,
ri ght?
A I don't know what Afilias had.

Q Wien you created the early draft of the
questions, had you reviewed the -- you never
reviewed the DAA, is that correct?

A Correct.

Q And you never reviewed M. Johnston's
|l etter, correct?

A Correct.

Q And et ne ask you this: D d you do the
very first draft of the questions?

A | created a draft of questions, yes.

Q And what did you use to create the
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questi ons?
A. The i nfornati on that had been nade

avail able to me fromthe Donuts/Ruby d en

conplaints prior to the auction. | may have | ooked
at M. Henphill's letters. | don't recall
specifically. It was nore ny personal know edge.

Q And were -- do you recall how many drafts

after your first draft were created?

A. | don't recall

Q Ckay. And were you involved in any of the

subsequent drafts, or did you turn the first draft
over to counsel and they did the rest?
A I worked with counsel on nultiple drafts.
Q And were you working both with in-house
counsel and outsi de counsel ?

MR. LeVEE: M. Chairman, | don't think
that's an appropriate question. | object on the
basis of privilege.

MR De GRAMONT: | don't see why it
matters whi ch counsel she's interacting with. It
IS just a yes-or-no question or one or the other,
and/ or both questi on.

MR LeVEE: | don't --

ARBI TRATOR Bl ENVENU: M. LeVee.

MR LeVEE: | don't see how identifying
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who the | awers are is appropriate under the
privilege. She has stated that she worked with
counsel, and -- well, yeah, that's ny objection.
MR. De GRAMONT: The privilege |og
identifies both inside counsel and outside counsel
correspondi ng with | CANN personnel at this tine.
So, again, the question is sinply did you work wt
solely in-house counsel, or were outside counsel
al so interacting with you in the preparation of
t hese questions?
MR LeVEE: [1'Ill let that -- | wll
W t hdraw ny objections. M. WIllett can answer if

she recol | ects.

h

THE WTNESS: M recollection is | worked

exclusively with inside counsel, but it's been a

long tinme. That's ny recollection.

Q BY VR De GRAMONT: And do you recall how

t he questions you drafted differed fromthose that
went out finally?

A | don't recall

Q Were they very different, only slightly
different?

A | believe | drafted a handful, naybe six
questions, a handful of questions, and they were

| ess formal.
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Q Let's ook at a few of the questions.

MR LeVEE: M. Chairman, this is a good
time to break. | want to raise a matter that |
doubt you want Ms. WIllett on the screen for.

MR, De GRAMONT: May | just get through
t hi s docunent and then we can take a break?

MR BIENVENU: Unless the matter rel ates
to this docunent. Does it?

MR LeVEE: No, it does not.

ARBI TRATOR BI ENVENU:. Ckay. So yes,
proceed with your questions on this docunent,

M. De G anont, and then choose when would be a
good tine wthout breaking the flow of your cross

for our second break.

MR. De GRAMONT: Thank you, M. Chairnan.

Q So if we look at the first question, the
| ast sentence, it says, quote, "Please provide or
descri be any evi dence of which you are aware
regar di ng whet her ownership or control of NDC
changed after NDC applied for the . \WEB ¢gTLD, "
peri od, close quote.

Do you see that?

A. Yes.

Q Now, at this point I CANN, Veri Sign and NDC

all knew that there had been no change of ownership
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or control of NDC the conpany, right?

A Yes, that was ny under st andi ng.

Q But Afilias, not having seen the DAA had

no i dea what had happened, right?
A Again, | don't know what Afilias knew or
didn't know.
Q So if you knew that -- if you knew t hat
t here had been no change of ownership or control
NDC t he conpany, why were you asking Afilias to
present evidence of that?
MR. LeVEE: | do think that invades the
privilege. | object on that basis.
ARBI TRATOR Bl ENVENU: M. De G anont, do
you want to respond to the objection?
MR De GRAMONT: | am not sure |
understand it well enough to respond to it.
MR LeVEE: | amhappy to say | amtryin
to keep ny objections short.

MR De GRAMONT: Let ne try to rephrase

Q Did you draft this particular question?
A | did not.
Q Ckay. Question 2 states -- well, in

Question 2 | CANN asks for evidence that M. Rasco

and M. Bezsonoff gave fal se testinony when they
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said there was no change of ownership or control of

NDC the entity, right?
A | see that.

Q And, again, at this point, NDC and

Veri Sign and I CANN all knew that there had been no

change of ownership or control of NDC the conpany,

ri ght?
A So you asked ne that earlier. Let ne
clarify. 1 still had that infornmed perception. |

can't speak to all of ICANN. M belief is that

NDC -- and still is -- that there was no change of

control of NDC based on what M. Rasco had told ne

In his responses because | had never seen the DAA

So that is what infornmed ny perspective.

Q The questions are filled with references
to M. Henphill's letters; is that right?
A There are several, yes.

Q Yeah. So, for exanple, Question 4 says,
"I'n his 8 August 2016 letter Scott Henphill
stated,” quote, "a change in control can be
effected by contract as well as by changes in
equity ownership. Do you think that an applicant'’
maki ng a contractual prom se to conduct particul ar
activities in which it is engaged in a particul ar

manner constitutes a 'change in control' of the
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applicant,"” unquote.
How coul d Afilias possi bly answer that
question w t hout having the DAA?
A Agai n, these questions as they stand were
wor k product from counsel, and the rational e about

responses was sonmething that | discussed with

counsel .
Q And while there are references to
M. Henphill's letter, there are, of course, no

references to argunents attributed to

M. Johnston's letter, right, because that was

still confidential?

A | hadn't seen it, and yes, it was
confidential. | don't know the rationale as to why
anything -- | just glanced at it here. | don't

know what was or wasn't included based on that
letter.

Q Did you at any -- why didn't you ask to
see a copy of the DAA in preparing these questions?
A Honestly, | don't even -- | don't recal

exactly when | becanme aware of a DAA or a side
agreenent between NU DOT CO and Veri Sign. It is
sonmewhere i n August, Septenber | generally becane
aware of that based on the information from

counsel, but | hadn't read the agreenent, and
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personally, | viewed any agreenent between those
parti es woul d have been confidential anobngst
t hensel ves.

Q You didn't think the agreenent had any
rel evance to | CANN or | CANN s determ nati on of
whet her the agreenent violated the gTLD rul es?

A. | don't -- | don't recall -- since |
hadn't read the agreenent, | don't think I had an
opi nion on its rel evance.

Q VWll, isn't that a little bit circul ar,
Ms. WIllett? How could you possibly determ ne
whet her the agreenent was rel evant to whet her NDC
had violated its rules wthout review ng the
agr eenent ?

A So, okay, generally we tal ked about the
auction rules, and ny general understandi ng based

on VeriSign's press release is that they had sone

future intention, hopes, aspirations to operate the

TLD i f | CANN approved of a TLD assignnent. | also

understood fromthe press rel ease that they had
commtted funds that were put forward towards the
aucti on.

So to ne that was akin to and consi st ent

with the auction rules and an applicant being able

to designate a bidder to apply -- to act on their
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behal f in an action and to submt bids and to
submt the funds and do the bidding during an | CANN
aucti on.

Q But, Ms. WIllett, not having read the DAA,
you have no i dea whether the press rel ease and NDC
statenents accurately refl ected what the DAA
requi red?

MR. LeVEE: Chairman, this is becomn ng
very argunentative, and it is --

ARBI TRATOR BI ENVENU:  Overr ul ed. [ 1
al l ow t he questi on.

THE WTNESS: So applicants had agreenents
Wwth a variety of vendors and third parties
regarding all sorts of aspects of their application
and future gTLD operati ons.

There were applicants -- nore than a
handf ul of applicants who signed a Registry
Agreenent and then i mmedi ately transferred a TLD to
anot her registry operator, requested such an
assi gnnent from | CANN.

So just having sone sort of agreenent, |
didn't -- you know, again, | wasn't a | awer, but
they -- | was |l ooking at the applicant's statenents
t hat the applicant had made, the information they

had provided in the application and the subsequent
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questions, and that's how | was review ng and
considering the matter.

Q BY MR De GRAMONT: But not know ng the
DAA's ternms, you had no way of know ng whet her the
DAA was conparable to the other arrangenents that
you just described; isn't that fair?

A | had no way of know ng what was in the
DAA or any of those other third-party agreenents.
You coul d have asked for the DAA, right?
Per haps.

Did you ever ask for the DAA?

| did not.

o >» O >» O

And since you never reviewed the DAA, you
don't know whet her the questions and the
questionnaire reflected any of the terns of the
DAA; is that correct?

A That's accurate.

Q And who asked you to draft the
questionnaire in the first place?

A It was based on a di scussion with counsel.

Q It wasn't M. Atallah or any ot her
nonl awyer at | CANN?

A No.

Q And was it your idea to send out the

questionnaire?
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A Not that | recall

MR. De GRAMONT: GCkay. This would be a
good tine to break, M. Chairnan.

ARBI TRATOR BI ENVENU:. Very well, M. De
Granont. Thank you very nuch.

So could we ask our friends to renove the
W tness fromthe hearing room

And then, M. LeVee, you wanted to raise a
poi nt of order?

MR LeVEE: Yes, and I'Ill wait for
Ms. Wllett to be tenporarily excused.

(Di scussion off the record.)

MR. ENGLI SH: She has left the room

ARBI TRATOR Bl ENVENU: M. LeVee.

MR LeVEE: Thank you, M. Chairman. By
ny watch, M. De G anpbnt has now cross-exam ned
Ms. WIlett for over four hours. The Afilias
estimate was four hours.

Again, | am not necessarily saying that
peopl e have to stick within the estinmate, but | do
believe Afilias has gone over with respect to al
of the w tnesses, and so we find ourselves faced
wth a situation where M. Ali is emailing ne and
my team-- it is very difficult for me to respond

to email when | amtrying to defend a witness --
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aski ng about M. Disspain's availability next week
when | told the Panel yesterday that he wasn't
avai | abl e next week.

Candidly I didn't ask himoriginally if he
was avail abl e next week because the schedul e made
it clear ICANN s witnesses were going first and
M. Disspain was going to be finished today.

At this point, it is not even clear we are
going to get to M. Disspain today, so we wll do
it tonorrow, but that creates a problemfor
M. Rasco.

My concern is you had asked for a
cross-exam nation estimate at the end -- at the
begi nni ng of the next session, and you were not
provided that. | did not interrupt. But we still
don't have an estimate, and we are now past the
nunmber of hours originally estimated for this
W t ness.

I am not saying we have to establish, but
I think you understand ny point. W find ourselves
in adifficult position, and it is utterly unfair
that | am bei ng asked about the availability of a
w t ness next week when | said yesterday that he was
not avail abl e.

MR. ALl : M. Chai r nan.
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ARBI TRATOR Bl ENVENU: M. Ali, just before
you respond, if | nmay.

M. LeVee, we hear you, and we are
conscious of the problemthat you allude to, but
have you had a chance, you and your coll eagues, to
speak with counsel for the claimnt and counsel for
the Amici to try to, as M. Marenberg hel pfully
suggested, to try to find a path forward, has that
t aken pl ace or not?

MR. LeVEE: W have not spoken, but | have
recei ved email subsequent to the last tine we had
this conversation asking me if M. Di sspain could
go next week, and the answer was no. That seens to
be their proposed resol ution.

ARBI TRATOR Bl ENVENU: My suggesti on at
this point in tinme, and I know that our breaks are
short, but | think counsel should have a
conversation and try to find a constructive
solution to the problemthat we are facing.

MR LeVEE: May | -- sorry.

ARBI TRATCOR Bl ENVENU:  Yes.

MR LeVEE: It is not ne. | thought you
wer e done.

May | ask the menbers of the Panel if they

were -- if they had flexibility to go a little
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| at er tonorrow?

ARBI TRATOR Bl ENVENU: | haven't discussed
that with ny col | eagues, but we have di scussed
possi bl e solutions to the problemthat we face, and
w thout in any way encouragi ng parties to revise
their estinmates, we are able to offer the parties
an additional day on the 14th of August. W are
not avail able on the 13th, but we can nake
our sel ves avail abl e on the 14th.

ARBI TRATOR KESSEDJI AN: I n addition,
Pierre, are we flexible for tonorrow ni ght?

ARBI TRATOR Bl ENVENU: | wasn't going to
answer that question before | had consulted with ny
co- panel i sts.

ARBI TRATOR KESSEDJI AN: Because | am

ARBI TRATOR CHERNI CK: | woul d be avail abl e
to start earlier but not to go | ater.

ARBI TRATOR KESSEDJI AN:  That's fine with

ne.
ARBI TRATOR BI ENVENU: | am avail abl e at
bot h ends.
ARBI TRATOR KESSEDJI AN:  And by the way, |
am avai |l able on Saturday. | don't know if anybody

I's working on Saturdays, but that could be also an

option. M. Rasco is not avail abl e next week, so
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per haps he's avail abl e Sat urday.

ARBI TRATOR CHERNI CK: | am not.

ARBI TRATOR KESSEDJI AN:  You are not.

ARBI TRATOR BI ENVENU:. So | hope that the
parties, with the additional availability of the
Panel, can work this out, but I amvery reluctant
to direct these discussions before they have taken
pl ace.

The parties are fortunately represented by
counsel who have experi ence, know each ot her and
are solution-oriented. So | would just invite them
to have a first crack at finding a path forward and
to report back to the Panel.

MR LeVEE: We will do that, M. Chairnman.
Is it possible for M. De G anont to give us a tine
estimate of his remaining tine?

ARBI TRATOR Bl ENVENU: He will do that in
t he course of your discussions with him

MR LeVEE: Thank you.

ARBI TRATOR BI ENVENU:.  Thank you. So we
break for 15 m nutes, and maybe our friend JD can
tell Ms. Wllett that it wll be 15 m nutes nore.

MR. De GRAMONT: Thank you, M. Chairnan.

MR ENGLISH WII do.

(Wher eupon a recess was taken.)
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MR, LeVEE: Chairman, nenbers of the
Panel --

ARBI TRATOR Bl ENVENU: Pl ease, M. LeVee, a
little bit | ouder.

MR LeVEE: Sorry. The parties have
spoken, and | think we have an agreenent. W wll
accept the Panel's offer, generous offer to start
one hour earlier tonmorrow. So we wll start 8:00
am -- sorry, 7:00 a.m Pacific, 10:00 o'cl ock
Eastern and nust be 4:00 o'clock or so in Paris.

And then M. Rasco will go first and
M. Disspain wll go second.

But the agreenent of counsel is that
Afilias will finish both witnesses tonorrow. So
they will agree they are going to try to cut their
examnations a little shorter and get an extra hour
tomorrow. | know that we need to finish tonorrow
at the nornmal tine to accommopdate the paneli sts.

Afilias has agreed that they wll finish
bot h exam nati ons tonorrow, giving a reasonable
amount of tinme for redirect exam nation of the
W t nesses.

MR ALI: If | may just add on that
particul ar point that | believe the agreenent

necessarily contenplates that M. Marenberg w | |
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al so observe the commtnent | made that | CANN wi ||
have sufficient tine for redirect of M. Disspain.

We can finish our crosses, but the
agreenent could get busted if M. Marenberg's
redirect goes too long. So it necessarily neans
that we are all working towards the goal that we
have -- that you just laid out, Jeff, correct?

MR. LeVEE: Yes. Qur understanding is we
are starting early because we understand t hat
M. Chernick needs to | eave at the normal 1:00
o'clock tine, and that's good. He has a
conm t nent .

So our agreenent is that we are going to
get those two w tnesses done between -- | am goi ng
to do it on Pacific time, which will be 7:00 a. m
Pacific and 1: 00 p.m Pacific.

MR, ALI: M understanding is we woul d
have an extra hour tonorrow, right?

ARBI TRATOR CHERNI CK:  Yes.

MR LeVEE: 7:00 a.m start tine.

ARBI TRATOR BI ENVENU. Ckay. All right.
We commend the parties for their cooperative
approach to solving this problem That probably
will require Panel nenmbers to be restrained in

their own questions, but so be it.
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So then do we bring any other points that
the parties wish to discuss? No, so we'll bring
Ms. WIlett back.

ARBI TRATOR CHERNI CK:  Could I ask if we
are to hold August 14th or not?

MR LeVEE: | don't think that will be
necessary at all.

ARBI TRATOR CHERNI CK:  Ckay.

MR ALI: | think that's right.

ARBI TRATOR BI ENVENU:  Ckay. I will
exercise ny prerogative to say that we shoul d al
pencil it in in case. Because | think on Monday no
one woul d have predicted where we find oursel ves on
Thursday afternoon. So let's pencil it in in case.

Ckay. Let's bring Ms. Wllett back in.

M. De Ganont, are you ready to conti nue

your cross-exam nation? W cannot hear you, sir.

MR. De GRAMONT: |'msorry, can you hear
nme now?
ARBI TRATOR BI ENVENU: W can.
MR. De GRAMONT: Thank you, M. Chairman
Q Wl come back, Ms. Wllett. | have a

coupl e nore questi ons about the questionnaire. As
you saw counsel changi ng your questions, were you

curious about the basis on which they were changi ng
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t hen?

MR. LeVEE: That invades the privilege
clearly.

Q BY MR, De GRAMONT: Let ne ask it this
way: D d you wonder why counsel was changi ng the
questions in the manner that they changed thenf

MR. LeVEE: | don't understand how t hat
changes things. The w tness sees sonethi ng that
counsel gives her, and then you're asking for her
mental inpressions follow ng receipt of infornmation
from counsel .

MR De GRAMONT: Yes. It is not her
nmental inpressions that are privil eged.

MR, LeVEE: That's exactly what it is.
Were you surprised?

MR De GRAMONT: Well, the communications
are privileged and the work product is privileged,
but Ms. Wllett's frane of mnd is not privil eged.

MR LeVEE: M. Chairman, | object to the
questi on.

ARBI TRATOR Bl ENVENU: M. De Granpont, can
you conment on the rel evance of that question?

MR De GRAMONT: In the interest of noving
forward, | wll nove forward and w thdraw t he

questi on.
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ARBI TRATOR BI ENVENU:. Thank you.
Q BY MR De GRAMONT: Ms. WIllett, what did
you do with the -- well, let nme ask you this: Dd
you receive responses fromall of the recipients of

t he questionnaire?

A | recall there was soneone who did not
respond.

Q It was Ruby G en that did not respond,
ri ght?

A Donuts, that sounds right.

Q So you received responses fromAfilias and
Veri Sign and NDC;, is that correct?

A That's ny recoll ection.

Q And what did you do with them upon
recei ving thenf

A | passed those responses on to | CANN s
| egal team

Q Did you read the responses?

A | believe | did.

Q And di d you undertake any anal ysis of the
responses yourself?

A | did not.

Q Do you know i f | CANN counsel did?

A So any know edge | have of what counsel

did is based on communication | had wth counsel.
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Q So let me just ask, do you know if they
did any analysis, without telling me the substance
of that?

Did | just check out --

(Di scussion off the record.)

THE WTNESS: | said | provided the
responses to counsel. | amnot exactly sure what
counsel did wth them

Q BY MR De GRAMONT: Were you aware -- are
you aware that | CANN has asserted in these
proceedings that its Board held a workshop in early
Novenber 2016 at which . WEB was di scussed?

A In preparation for this hearing, | had
di scussions wi th counsel.

Q Were you aware in 2016 that there was a
Board wor kshop at which . VWEB was di scussed?

A | was not.

Q Were you asked in 2016 to hel p prepare
materials for the Board to consider the .\WEB issue?

A Not that | recall, no.

Q To your know edge, did I CANN ever reach a
deci sion on what to do with the concerns that
Afilias made regarding . V\EB, either before or after
Novenber 20167

A Coul d you repeat the question? | want to
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make sure | am answering correctly.

Q Yeah. Do you know if | CANN ever reached a
deci sion regarding the concerns that Afilias had
made regardi ng . V\EB?

A Vell, | nean, |ICANN s a whol e bunch of
peopl e, but I amnot aware of a specific decision
regarding Afilias' letters.

Q Were you ever told that once the
contention set cones off hold, you shoul d proceed
to del egate to NDC?

A No.

Q Were you ever told that the contention set
should stay on hold until any pendi ng and
antici pated accountability nechani sns were
conpl et ed?

A That isn't sonething | would have been
told. That would have been our practice. |If there

were any di scussions, it would have been with
counsel about that, but | can speak to our general

practice within the GD, d obal Donai ns D vision,

and the new gTLD Program our practice was to keep

contention sets or applications on hold until
accountability nechani sns had been resol ved.
Q But you testified that that practice was

made on a case-by-case basi s dependi ng on the
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particul ar circunmstances. Do you know if, based on
the particul ar circunstances here, | CANN decided to
I npl enent that practice?

A So when | was di scussing a case-by-case
basis, it was about | ooking at that particul ar
accountability mechanism and it was about making
the decision to put the application on hold.

But once it was on hold, to ny
recol |l ection, we kept things on hold, and it was a
matt er of program operations, operational practice
to keep themon hold until we becane aware and
i nfornmed that those accountability mechani sms were
resol ved.

Q In late 2016 or early 2017 the U. S
Depart nent of Justice comrenced an antitrust
I nvestigation of the Veri Si gn- NDC arrangenents.

Do you recall that?

A | becane aware of it, yes.

Q And were you told that you should take no

action regardi ng . \EB pendi ng that investigation?

A. The conversations | recall were wth
counsel .
Q Do you recall that there was a | ong hiatus

until the DQJ investigation concluded in January

20187
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A Vel l, the programwasn't on hiatus. M
recollection -- if you nean the application and
contention set renmained on hold in that whol e
period, it did until 2018 June.

Q Ckay. Did you know that in January 2018
Veri Sign contacted | CANN staff to inquire about the
process for NDC to assign its . \WEB Regi stry
Agreenent to Veri Sign?

A I was unaware of that prior to preparing
for this hearing.

Q Let ne just quickly show you -- let's
qui ckly take a | ook at what is behind Tab 31,
Exhibit G 115. It is an exchange of enmils between
Jessi ca Hooper of Veri Sign and | CANN staff nenbers
and then several internal enmails.

If you |l ook at Page 2, this is the email
from Jessi ca Hooper at Veri Sign. Do you know
Ms. Hooper or do you know who she is?

A | do not.

Q And it is to Karla Hakansson at | CANN. Do
you know Ms. Hakansson?

A. Yes, | do.

Q Is she a nenber -- was she a nenber of
your teanf?
A She did not report up to ne. She was part
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of the d obal Donains Division under anot her
executi ve.

Q And if you | ook at the second page, she
wites, "I ambeginning to take a high-1level |o00k
at the docunents we would need to fill out to
assist NU DOT COw th the assignnment process for

.V\EB when the tinme cones."”

Then if you turn to Page 1, Ms. Hakansson

says, "Great timng on Jessica's part! Veri Sign'
ears nmust have been burning,"” and there's a littl
smley face enpji. You were not aware of these
emails at the tine?

A No, | was not.

Q You didn't hear anything about thenf

A Not that | recall.

Q Were you aware that M. Rasco had had a
phone call wth M. Atallah and M. John Jeffrey
around this tinme frame?

A Not that | recall.

Q Can you turn to Tab 2 in your binder,

S

e

I n

which is Exhibit G 182? And you'll see on Decenber

12t h, 2017, there's a reference to Peg Retti no.

Who was Ms. Rettino?

A She's M. Jeffrey's executive assistant.
Q And John Jeffrey is the general counsel
724
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| CANN, is that correct?

A That's correct.
Q And then there's an enail from M. Rasco
dat ed Decenber 12, 2017, "Thank you. | | ook

forward to speaki ng on Thursday. "
Do you know anyt hi ng about that tel ephone
conf erence?

A | don't.

Q Then M. Rasco wites again on February
15t h, 2018, quote, "Dear John and Akram | hope
this nmessages finds you well. In line wth our
previ ous conversation, | am contacting you
regardi ng NU DOT CO signing the Registry Agreenent
for .\WEB. Now that the DQJ CI D has concl uded and
that there are no pendi ng accountability mechani sns
associ ated with our successful bid at the auction
for this string in 2016, the next step in the
process is for us to execute the Registry
Agreenent. Please let ne know if you'll have
sufficient time to get that to ne this week.
Thanks so much for all your help throughout this
process, and | |l ook forward to wapping this up,"
unquot e.

You were unaware of that conmunication in

February 20187
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A Yes, | was unaware of that.

Q D d you have any conmuni cations wth
anyone from NDC after NDC submtted the
questi onnaire?

A And by "questionnaire,” you mean that

Sept enber 2016 twenty questions?

Q Yes, nma'am

A | don't recall any conversati on.

Q Ckay.

A Sorry.

Q Did you know that the Ruby d en CEP

term nated on 30 January 20187
A That sounds about right. | would have
been i nfornmed of that.
Q And Ruby d en had until 14 February 2018
to file an IRP but failed to do so.
Do you renenber that?

A. | do recall that.

Q Ckay. And were you aware that Afilias had

filed a DIDP request on 23 February 2018?
For the court reporter, it is DI-D-P. |
stands for Docunent |Information Di sclosure Policy.
A Yes, | do recall that request.
Q And did you see the DI DP request?

A. | don't believe |I did.
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Q Ckay. Were you involved in responding to
the DI DP request in any way?

A | don't recall. M/ only involvenent would
have been wi th counsel, but | don't recall
supporting that request.

Q Does a DI DP request put a contention set
on hol d under the practice you descri bed?

A Cenerally no. W considered a DIDP to
be -- it was not one of those other three
accountability nmechani sns.

Q And are you aware that | CANN deni ed nost
or all of the DI DP requests?

A O that specific DI DP request?

Q Yes, yes.

A I don't recall the specifics of that
request or the response.

Q Do you recall that Afilias submtted a
request for reconsideration of the Board' s deni al
of the DI DP request?

A | do.

Q And you're aware that in early June 2018
the Board deni ed the request for reconsideration?
A Yes. | believe they di sm ssed that

reconsi derati on request.

Q And t hat apparently caused the contention
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set to cone off hold; is that correct?

A Yes. That was -- on that basis, after the
Board's consideration there, we did take the
contention set off hold.

Q Wien you say we took the contention set
off hold, whom do you nean by "we," who is "we"?

A The programteamis responsible for
managi ng, adm ni stering the applications and the
contention sets.

Q So soneone notified you that the request
for reconsi derati on was deni ed, and your teamtook
t he contention set off hol d?

A That's accurate.

Q All right. So take a |ook at Tab 33,
which is Exhibit C 166.

ARBI TRATOR KESSEDJI AN: M. De Ganont, |
amterribly sorry, but | don't see Pierre Bi envenu
on the screen.

ARBI TRATOR BIENVENU: | amstill here, and
you wll see ne in a second.

ARBI TRATOR KESSEDJI AN:  Ckay. Good.

Sorry.

MR, De GRAMONT: Thank you, Professor, for

that. We don't want to | ose the Chairman or any

ot her nmenbers of the Panel. Thank you.

728

BARKLEY

ARBITRATION - VOLUME IV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

ARBI TRATOR Bl ENVENU: | was there.
Q BY MR. De GRAMONT: So, Ms. Wllett, we

are | ooking at Tab 33, Exhibit C 166. Do you have

t hat ?
A Yes, | see that.
Q And it is an email from Russ Winstein

dated June 6, 2018, to Lisa Carter, Linett Nardone

and Karl a Hakansson. Wat departnment were they in?

A They reported to Russ Weinstein in the
d obal Domains Division. | believe it was
contracted party -- they were on the engagenent

si de of the division.

Q When you say "the engagenent side," that

the side of I CANN that engages with parties to

enter into registry agreenents?

S

A Well, they engage with contracted parties

for the nost part. They did have sone applicant
engagenent function, but they weren't involved in
adm ni stering the new gTLD Program functi ons.

Q Ckay. Then you are copied, as are Any

St at hos, Christopher Bare and Cyrus Namazi. |

think we have identified the others. Wo is Cyrus

Namazi ?
A In this period of 2018 he was a peer of

m ne. He was overseeing that portion of the gTLD
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di vi si on.

Q Ckay. So M. Weinstein wites, "Lisa,

Li nett and Karla, wanted to give you an update re:
.\EB/ . WEBS.  The question for reconsideration from
Afilias has been denied and the contention set has
been taken off hold."

It goes on to say, quote, "Please let nme
know i f any questions cone from your accounts
regardi ng next steps. Those should continue to be
managed by the programteam " unquote.

And the programteamis your teanf

A. That's correct.

Q Now, the email belowis fromyou, and it
refers to an updated scorecard for .WEBS.

Just very briefly, what is a scorecard?

A. In this context, | believe the scorecard
was a summarized chart of the current state, sone
background i nformati on. W prepared those to
i nf orm executi ves about various natters.

Q Did the scorecard contain information
about the status of whether contention sets were on
hol d or not?

A Yes. It would provide an update as to the
current status of that application or contention

set.
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Q So M. Atallah and these other executives
woul d have seen that the .WEB contention set was
taken off hold in the scorecard?

A Wll, Ms. Stathos is copied on here. M
understanding is that that scorecard and the
comruni cations around it were privil eged, but I
don't knowif that's been -- no | onger the case.

MR. De GRAMONT: M. LeVee, are you
rai sing an objection to ny question?

MR. LeVEE: Now that | understand what
your question is, | do raise a privil ege objection
because the scorecards are nai ntai ned by the | egal
depart nent.

Q BY MR De GRAMONT: But your understandi ng
is that the scorecard reflects the on-hold status
of the contention sets and that it is sent to
executives, including M. Atall ah?

A Yes. It is shared with executives to nake
sure that they are inforned of the current state of
certain matters.

Q Woul d you turn to Tab 34, which is Exhibit
C 167, and it's an email from Jared Erwi n, and
M. Erwin, again, is the gentleman who corresponded
with M. Rasco in June of 2016; is that correct?

A. That's correct.

731

BARKLEY
ARBITRATION - VOLUME IV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q So he's still part of your teamin June
20187

A Yes.

Q And he's witing to you and M. Bare and
he copies G ant Nakata. Wwo is M. Nakata?

A He was anot her nenber of the programteam

M. Erwwn and M. Nakata reported to M. Bare, who

reported to ne.

Q M. Erwin wites, "H, Christine and
Chris. W have nade the contenti on set updates
(on-hold arrow resol ved) and notified the
applicants. By the end of the day, G ant wll be
conducting outreach to the prevailing applicants
(NU DO and Vistaprint) to confirm provi de updat ed

signatory contact information,"” unquote.

Now, Vistaprint is the winner of the .WEBS

contention set, right?

A .VEEB and .WEBS were put in one contention

set, but Vistaprint was the prevailing party for
the string . VEBS, WE-B-S.

Q So M. Erwwn is informng you that the
del egati on process is -- of .WEB to NU DOT COis
pr oceedi ng?

A So this -- no, this didn't pertain to

del egation. This was essentially saying that --
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i ndicating that since the -- informng us that
since the status change had been made, which

M. Erwn was responsible for, that M. Nakata
woul d be proceeding to reengage with the applicants
to restart the contracting process fromwhere it

|l eft off when these applications were put on hold
back in 2016.

Q | see. So NDC had been sent the S, is
that what it's call ed?

A The Contracting Information Request, CIR

Q That's right. This was the next step for
provi ding signatory contract information; is that
ri ght?

A The next step -- since alnobst two years
had gone by, ny team was confirm ng signatory
information at that tine.

Q And M. Erwn states that | CANN has
notified the other applicants?

A Notified, yes.

Q Ckay. And if we |ook at Tab 35, Exhibit
G- 62, it's fromd obal Support Center, dated June
7th, 2018. It is to M. Kane at Afilias. |
believe he was in Australia at the tinme, which is
why it is dated June 7. And it says, "Dear John,

t hank you for contacting the | CANN team Case
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00892769 has been closed,” and then there's case
information. And then it says, "Please contact us
I f you have any additional questions."”

Do you see that?

A | do.

Q So this was the notification to Afilias
that the contention set had been taken off hold, do
| understand that correctly?

A I am not sure exactly what this case is
w t hout | ooking at the whole case. | couldn't
speak to this.

Q Is this the formof notice that | CANN
typically gives to nenbers of the contention set
when the contention set is closed?

A It is not what | woul d expect to see, but
| did not typically | ook at those conmmuni cati ons
going out fromthis portal system

Q Are you aware of any other notification
that was sent to Afilias about the -- taking the
contention set off hol d?

A. | am not aware.

Q Are you aware that Afilias' counsel had
asked | CANN for advanced notice if the contention
set was going to be taken off hol d?

A. | recall that.

734

BARKLEY
ARBITRATION - VOLUME IV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q And you recall that | CANN declined to give
any advanced notice, right?

A It was not our practice to have outside
exceptional comunications with applicants. W
were treating Afilias |ike we would any ot her
applicant in the contention set and inform ng them
at the sane tine we i nforned everyone el se.

Q Well, that's interesting because i n August
2016, after Veri Sign had issued its press rel ease,
Veri Sign's outside counsel got a call from | CANN s
out si de counsel asking them for information about
. VIEB.

Do you recall that?

A I have no idea what counsel did, outside
counsel .

Q No one from Jones Day called Afilias
counsel when the contention set was taken off hold,
ri ght?

A | have no idea.

Q Let's take a | ook at Tab 36 of your
bi nder, which is Exhibit C 169, and we are going to
start at the end. And it is an enmail dated June
12th from G ant Nakata to you and vari ous ot hers,
and it says, quote, "Hello, everyone. W have the

foll owm ng contracting request for your review and
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approval. Attached please find the RA sending
list."
I think "RA" stands for "Registry

Agreenment " ?

A It does.

Q It goes on to say, quote, "If you recall,
t he . WEB/ . \EEBS contention set had resolved via
i ndi rect contention auction in July 2016. The
contention set was | ater placed on hold due to a
pendi ng accountability nmechanism The
accountability nechani sns cl osed and the contention
set was reverted back to resolved. NU DOT CO LLC
the prevailing applicant for .WEB, has conpl et ed
the CIR form and we are now prepared to issue a

Regi stry Agreenment," unquote.
Do you see that?

A | do.

Q | take it that various approvals for that
to happen were required?

A That's correct.

Q So we see an approval from M. Bare, from
you, from M. Winstein, and then at the top
M. Nakata wites on June 14th, quote, "W have the

follow ng contracti ng request for your review and

approval. Attached please find the RA execution
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list. NU DOT CO has signed the Regi stry Agreenent
for .VWEB, and we are now able to proceed to
countersign.”

So if | understand correctly, the Registry
Agreenment has been sent to NU DOT CO., they have
returned it and M. Nakata says, quote, "W are now
able to proceed to countersign,"™ unquote.

Am | understanding that correctly?

A So essentially it is two separate requests
for approvals in this email chain.

Q And so after the June 14th email there's a
request for additional approvals to proceed to
count er si gn?

A So the first request for approval from
M. Nakata, initiated on 12 June, was for approval
to send the Registry Agreenent. Then he evidently
received that. And then the email from M. Nakata
on 14 June indicates that NU DOT CO had signed the
Regi stry Agreement. So he was then seeking a
second approval fromthose individuals to -- prior
to | CANN s execution, countersigning of the
Regi stry Agreenent.

Q And so if we take a | ook at what's behi nd
Tab 37, Exhibit C 170 and | ooking at the bottom of

Page 2, we see the sane -- | think this is the sane

737

BARKLEY

ARBITRATION - VOLUME IV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

email that we just |ooked at from M. Nakata asking
for approvals -- maybe that's -- yes, asking for
approval to countersign, and above it we see
vari ous approvals.

And then on June 20th, 2018, M. Nakata
wites to various recipients, "Hello," quote, "I
want to provide an update on the . \WEB Regi stry
Agreenment. Prior to the execution of the .WEB
Regi stry Agreement, we received notice that a
cooperati ve engagenent process was initiated on

. V\EB. The . WEB/ . \EBS cont enti on set has been

pl aced on hold. W will void the current Registry
Agreenent via DocuSign. |If or when we are able to
proceed, we will reinitiate this approval process,"
unquot e.

Were you instructed that once there were
no accountability nechani sns pendi ng, you should go

ahead to proceed to delegate or contract with NDC

for .WEB?

A Vell, as | said before, | wasn't
Instructed. |t would have been our common
practice. And if | had -- if there were questions,

it would have been a conversation with counsel
Q Was the | CANN Board informed that staff

was noving forward with contracting with NDC for
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. V\EB?

A So there were conmmuni cations with the
Board in which ICANN s | egal team was copi ed.

THE WTNESS: |Is that sonmething | can
disclose in regards to I CANN -- the Board's
oversight of this process?

MR. LeVEE: Probably no, but |I don't know
what the docunent is that you're referring to.

| amtrying not to object, but the
question, Ms. Wllett, is: Do you know of any
comruni cations that don't involve counsel ?

MR, De GRAMONT: Let ne just start with a
yes-or-no question.

Q D d anyone on your staff informthe Board
that the contenti on set had been taken off hold and
that you were proceeding to contract with NDC?

A It wasn't a common practice for us to
informthe Board of contention set status changes,
no.

Q But in this instance -- let nme ask it this
way: Are you aware of any nonl awyer at | CANN
informng the | CANN Board in June 2018 that the
contention set was being taken off hold and you
were proceeding to contract with NDC for .WEB?

A Conmmuni cati ons between ny team and the
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Board typically copied one or nore attorneys.

Q M. LeVee will object if he thinks that's

appropri ate.
R ght now | just want to know if any
nonl awyer wote to the Board to i nformthe Board

t hat | CANN was proceeding to contract with NDC for

. \EB?
A Yes.
MR. LeVEE: Yes-or-no question. Ckay.
Thank you.

Q BY MR De GRAMONT: Do you know who sent
t hat conmuni cation to the | CANN Board?

A Wt hout | ooking at an email, | can't be
certain in this specific instance.

Q Is there soneone who it typically would
have been?

A It would have been soneone on ny team
either M. Nakata or there was al so a David Saxa,
who woul d have sent an email to the Board, and our
| egal team woul d have been copi ed on those
communi cati ons.

Q And do you recall if anyone on the Board
responded to the nonl awer who had nade the
comruni cati on advi sing the Board that you were

proceeding to contract with NDC for .WEB?
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A To ny know edge, no Board nenber
responded.

Q So what had happened to the, quote,
"informed resol ution,” unquote, that | CANN said it
was seeki ng back in Septenber 20167

A So | believe that was in relationship to
t hose previous accountability nechani sns, the CEP,
t he onbudsman matter, and those had been resol ved.

Q So once Ruby den's CEP was resol ved and
once t he onbudsnman said he wasn't going to consi der
I CANN's -- sorry, Afilias' conplaint, the
questionnaires were -- or the infornmed resol ution
was rendered noot ?

A I don't know what the | egal departnent was
undert aki ng.

Q If Afilias had not filed for CEP, | CANN
woul d have proceeded to contract wth NDC, is that

your under st andi ng?

A | don't really know what woul d have
happened.
Q Is it ICANN s position that it only has to

consi der whet her the gTLD rul es have been vi ol at ed
i f soneone forces themto do so by filing an
accountability nmechani sn?

MR. LeVEE: Can | get that question back?
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MR De GRAMONT: Yes, yes.

(Reporter read back as requested.)

MR. LeVEE: | object on the grounds of
privilege. |If you know on ot her grounds, then you
shoul d answer.

THE WTNESS: So I -- well, first 1'd |ike
to say | don't think -- because I amno | onger an
enpl oyee for 1CANN, | don't think |I can represent
| CANN' s position in this hearing.

| can only share with you ny understandi ng
as to how we operated, how we functioned and what
we told applicants about this matter. So | woul d
have to say at ICANN -- | fully expected from 2016
August, | expected Afilias to file a -- a
reconsi deration request at any day, and | fully
expected that as soon as we changed the status of
the contention set, taking the contention set off
hol d, that was staff action, and Afilias would have
voi ced their objection to that and made a fornal --
the way to formally conplain is not by witing a
letter. It is by initiating a reconsideration
request. That's what | had been telling applicants
publicly. That was comonly understood since 2013.

Q BY MR De GRAMONT: M. WIllett, Afilias

had asked for an investigation. | CANN had
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responded that it was going to seek inforned
resolution of the concerns that Afilias had raised.
You don't think that I CANN was required to actually
do what it had said it was going to do?

MR. LeVEE: | object the question's very
argunentative. Put it in a brief.

Q BY VR De GRAMONT: Having sent a letter
to Afilias stating that | CANN was going to seek
i nformed resolution of ICANN's -- of Afilias
concerns, didn't you think it was incunmbent on
| CANN to actually provide an infornmed resol ution of
t hose concerns?

A As we di scussed before, | thought | told
you the infornmed resolution pertained to the
accountability nechanisns. It was not our practice
to respond and initiate investigations and take
action in the program based on letters.

We had hundreds, if not thousands of
letters witten to us asking ICANN to elim nate one
applicant or give the TLD to anot her applicant in
correspondence, and | CANN did not take questions in
l etters.

Q Can | ask you to take a look at Tab 30 in
your binder, which is Exhibit G617 It is a letter

dated 30 Septenber 2016 fromM. Atallah to
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M. Henphill, and at this point | CANN s onbudsnan
had di sm ssed Afilias' conplaint.
Do you recall that?
A | am not sure when | becane aware of

Afilias' onmbudsman conpl ai nt.

Q Ckay. Just to save tine, | will represent

that the onmbudsman had rejected the conpl ai nt by
this tine and the letter is on record.

M. Atall ah acknow edges M. Henphill's
letters of 8/ 2016 and 9 Septenber 2016. He says,

quote, "We note your comments regardi ng the NU DOT

CO LLC application for .WEB and the | CANN aucti on
of 27 July 2016."

At the bottom second-to-I|ast paragraph,
he wites, quote, "As an applicant in the
contention set, the primary contact for Afilias’

application will be notified of future changes to

t he contention set status or updates regarding the

status of relevant accountability nmechani snms. W

wll continue to take Afilias' coments and ot her

I nputs that we have sought into consideration as we

consider this matter," unquote.
Do you see that?
A | do.

Q Had you seen this letter at the tine?

744

ARBITRATION - VOLUME IV

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A | believe so.

Q And at this point Afilias doesn't have any
accountability nechani sm pendi ng, right?

A That's ny under st andi ng.

Q And M. Atallah is conmtting to continue
to take Afilias' coments and other inputs that we
have sought into consideration as we consider this
matter, right?

A | see that.

Q In fact, if Afilias had not filed for CEP,
| CANN woul d sinply have proceeded to contract with
NDC wi t hout ever considering the issues that
Afilias had raised, right?

A | can't speak to what M. Atallah would
have done. He woul d have been the executive to
sign the agreenent on | CANN s behal f.

Q In fact, the Registry Agreenent was sent
to NDC, NDC signed it, returned it to | CANN and
| CANN per sonnel approved | CANN s signature and only
stopped the process when Afilias filed its CEP; is
that right?

A Once they initiated, yes, that
accountability nmechani sm

Q So the only way that | CANN wi ||

consider -- strike that.
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D d you consider the concerns that Afilias
had raised to be serious concerns?
A | considered themto be sour grapes.
Q And did you express that view to anyone

el se at | CANN?

A | may have.

Q You don't recall specifically?

A | don't recall specifically.

Q Did anyone at | CANN express that view to
you, that Afilias' concerns were sinply, quote,

"sour grapes," unquote?

A Not that | recall

Q And you reached that view that Afilias was
sinmply acting out of, quote, "sour grapes,"
unquot e, w thout ever having seen the DAA; is that
ri ght?

A Correct.

MR De GRAMONT: May | take a two-m nute
break, M. Chairman, to consult with ny counsel,
wth ny coll eagues?

ARBI TRATCOR Bl ENVENU: Yes, you may, M. De
G anont .

(Wher eupon a recess was taken.)
MR De GRAMONT: M. Chairman, | have no

further questions.
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Ms. WIllett, thank you very much for your
time. It is nice to neet you.

ARBI TRATOR BI ENVENU:. Thank you, M. De
G anont .

The Panel has a few questions for
Ms. WIllett, and we agreed that | would begin. If
there are suppl enental questions, ny coll eagues
woul d fol | ow ne.

Ms. WIllett, just to clarify an answer

t hat you have just given to counsel for Afilias, he

asked you, you said -- stated in an answer to one
of his questions that you consider Afilias’
concerns to be sour grapes.

Do you renenber saying that?

THE W TNESS: | do.

ARBI TRATOR Bl ENVENU: Now, does that nean

In your opinion, Ms. WIllett -- and I am asking
only for your opinion, not other people's opinion,

not your counsel's opinion.

But in your opinion, does that answer nean

In your opinion NDC s contract with VeriSign did

not viol ate the gui debook and the auction rul es?
THE WTNESS: | haven't eval uated that

agreenent, and I amnot a |lawer or in a position

to do a | egal assessnent of it, but the nere fact
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of an agreenent to nme and the fact that Veri Sign
essentially acted as a bidder in the auction on

behal f of NDC would not disqualify them That's
ny --

ARBI TRATOR Bl ENVENU: Sorry to cut you
off, but if you haven't seen the agreenment, you
don't know if the agreenent --

THE WTNESS: Correct. | haven't revi ewed
t he agreenent. | don't know what it says. | am
sinmply saying the fact that an agreenent exists to
me i s not disqualifying.

ARBI TRATCOR Bl ENVENU: Are you aware,

Ms. Wllett, as you sit here today, that the
position taken by the Respondent in this IRP, and I
am readi ng here from Paragraph 81 of | CANN s
rejoinder, is, and | quote, "I CANN has taken no
position on whet her NDC vi ol ated t he gui debook. "
Are you aware that that is the position taken by

t he respondent in this I RP?

THE W TNESS:  Yes.

ARBI TRATOR BI ENVENU: And was that the
position throughout the period fromthe nonent
concerns were first raised about NDC s bid -- NDC s
application and the nmonent of your departure? At

no point during that period did | CANN take a
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positi on on whether NDC had viol ated the gui debook?

THE WTNESS: As far as | amaware, that's
correct, yes.

ARBI TRATOR BI ENVENU:. And to pick up on
anot her question that was asked of you by counsel
for Afilias, the fact that | CANN sent a draft
Regi stry Agreenent to VeriSign -- forgive ne, to
NDC for execution, that does not inply conpliance
of NDC s application with the gui debook?

THE WTNESS: Well, | suppose, in ternms of
the fact that -- sorry. | amtrying to replay the
questi on.

ARBI TRATCOR BI ENVENU: Let ne rephrase it
if it is helpful to you.

If you and your team had taken the view
that applicant -- let's nove away fromthe facts in

this case, but that an applicant had failed to
respect the gui debook, but there had been no

accountability mechanismto conplai n about that

nonconpl i ance, woul d you, by reason of the absence

of an accountability nechanism have sent a draft

Regi stry Agreenent for execution?

THE W TNESS: No, | don't believe we woul d

have. |If we determ ned that an applicant had
violated the ternms of the guidebook, | don't
749

ARBITRATION - VOLUME IV

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

believe that ny teamand | woul d have given our
approvals to proceed wth contracting.

ARBI TRATOR BI ENVENU. So why is it, then
that no one in your teamraised a red flag before
t he Regi stry Agreenent was sent to Veri Sign to say,
"Hey, we have not yet taken a position on whether
NDC vi ol ated t he gui debook, and we have to take a
position on this before we send that Registry
Agreenment out for signature"?

THE WTNESS: So ny team was operating
within the rules of the applicant guidebook, and we
were adm ni stering the processes and functions
described in that applicant gui debook.

For us to have been revi ewi ng sonet hi ng
el se, there was no nechani sm beyond t hose
eval uation criteria for the programteamto
determ ne that an applicant had viol ated the
gui debook unl ess we were i nformed by an out cone of
an accountability nmechani sm an onbudsman
determ nation, a reconsideration request that was
taken up by the Board, and we were inforned sonehow
by the Board to take sonething new into
consi deration. W were evaluating their
application and the information that the applicant

provi ded us according to those processes.
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ARBI TRATOR BI ENVENU: Can | ask you to
turn to your letter of 16 Septenber 20167

THE W TNESS:. Yes, right there.

ARBI TRATOR BI ENVENU:  And if we go to the

next page, we see at the top of --
ARBI TRATOR CHERNI CK:  What tab is that?
ARBI TRATOR BIENVENU: It is Tab 30.

Sorry, | had a separate copy apart fromthe wtness

bi nder, but it is Tab 30.
ARBI TRATOR CHERNI CK:  Thank you.

ARBI TRATOR BI ENVENU:  Sorry. I am
m st aken. It is not Tab 30.
VR. De GRAMONT: | believe it is Tab 29,

M. Chai r man.

ARBI TRATOR BI ENVENU:. 29. That's right,
29.

By the way, your letter is dated 16
Sept ember 2010.

Do you see that?

THE WTNESS: M copy says 16 Septenber
2016.

ARBI TRATOR BI ENVENU:. Sorry, 16 Septenber

2016, yeah, forgive ne.
16 Septenber 2016, that is the deadline

that had been -- | wll say "set," but maybe it
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woul d be nore appropriate to say "proposed” -- in
Afilias' letter of 9 Septenber. WAs that
coi nci dental ?

THE W TNESS: Yes, | believe it was.

ARBI TRATOR Bl ENVENU: Now, turning to Page

2, we see the title of the questionnaire, "Topics

on Which Ruby G en, NU DOT CO Afilias and Veri Si gn

are Invited to Comment . "
Do you see that?

THE W TNESS: Yes.

ARBI TRATOR Bl ENVENU: Can you tell us why

t he questionnaire was addressed only to those four
parties and not to all nenbers of the contention
set ?

THE WTNESS: Any information | have on
t hat woul d have been based on conversation wth

counsel .

ARBI TRATOR Bl ENVENU:  You were aware when

you sent that questionnaire that, anong its

addr essees, two of them were obviously aware of the

DAA because they were signatories to it, and you

knew that at | east one of the four was not aware of

the DAA, nanely Afilias; is that correct?
THE WTNESS: So I'msorry, | don't recal

when | becane aware of the DAA, if it was in -- |if
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it was prior to 16 Septenber or not, and I don't
know what other parties were aware of the DAA or
had seen copi es.

ARBI TRATOR Bl ENVENU: Bear wth ne,
M. Wllett.

THE W TNESS: O course.

ARBI TRATCOR BI ENVENU: Just | ooki ng t hrough

ny notes here.

You nentioned yesterday that you had not
reviewed M. Rasco's statenent; is that correct?

THE W TNESS: Wi ch statenent is that?

ARBI TRATOR Bl ENVENU: Excuse ne?

THE WTNESS: OCh, his witness statenent?

ARBI TRATOR Bl ENVENU:  Yes.

THE W TNESS: No, | have not.

ARBI TRATOR BI ENVENU:  You have not seen
it?

THE WTNESS: Unless it's in this binder,
| have not.

ARBI TRATOR BI ENVENU. Ckay. There are
statenents in M. Rasco's statenent about what
| CANN knew or m ght have known, and I1'd like to
explore that with you, if | may.

THE W TNESS: O course.

ARBI TRATOR Bl ENVENU: If you go to
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Par agraph 27, and can someone -- we are going to
have soneone display it for you.

THE W TNESS: Ckay.

MR. De GRAMONT: Chuck, are you able to
get M. Rasco's -- okay.

MR BIENVENU: |If we go to the bottom of
Page 9 and top of Page 10. So I'll read it for
you.

"It was not until April 2016, however,
that | CANN' -- sorry, | can't read on mnmy screen
because we have the -- 1I'll foll ow here.

"It was not until April 2016, however,
that | CANN sent notice to the contention set that
| CANN woul d i ssue the . VWEB gTLD and, therefore,

t hat | CANN had schedul ed a public auction for .WEB
to take place on July 27, 2016. Until | CANN sent
that formal notice, there was no guarantee that

| CANN woul d hold an auction for .WEB. Rather, as
had occurred with other donain strings (such as
.CORP), ICANN had the right to decline to issue the
.WEB gTLD and thus not hold an auction."”

Coul d you help us situate those cases? 1In
what circunstances m ght | CANN deci de not to hold
an auction?

THE W TNESS: So it is true that | CANN and

754

BARKLEY

ARBITRATION - VOLUME IV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

the Board had ultinmate discretion as to whether to
I ssue any TLD or not.

Wth .CORP, as | recall -- | amgoing to
forget the termfor this. There was a technical
risk to the root, a root collision. There was a
ri sk of essentially resolution of domain nanes to
| P addresses and queries to the DNS being routed to
the incorrect |ocation, essentially, pertaining to
the .CORP, C-ORP, top-Ilevel domain.

So | do believe that that was a Board
deci si on which directed that we woul d not be
del egating the top-level domain .CORP at all.

ARBI TRATOR BI ENVENU:. Thank you.

Can you go to Paragraph 33, and I'Il| just
let you read it, Ms. Wllett. Let ne know when
you' re done.

THE WTNESS: | am Thank you.

ARBI TRATOR BI ENVENU:. So there's reference
in the second sentence to neans of resolving
contention sets, and | would like to focus on the
third one nentioned by M. Rasco, which is, "buying
various applicants out of their applications before
any auction was held."

Do you know whet her that has happened in

practice?
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THE WTNESS: | would have to think about
a specific exanple, but | do recall nore than a few
applicants who the applying entity was acquired by
a different organi zation.

ARBI TRATOR BI ENVENU: | don't believe that
that's what he's referring to. He's not referring
to an acquisition of the applicant. He is
referring to an applicant being bought out of its
application, at least that's how !l read it.

THE WTNESS: | don't know what that woul d
mean. Because it would be contrary and agai nst the
rules and the AGB to buy or sell an application,
but the entity -- the applying entities changed
hands on mnulti pl e occasi ons.

ARBI TRATOR Bl ENVENU: Right. So you have
antici pated ny questi on.

If what he's referring to, and no doubt he
can clarify when he appears before us, but if what
he were referring to was the buyout of the
application fromthe applicant, your view is that
this woul d not be perm ssible under the gui debook;
Is that right?

THE WTNESS: To ne it is -- what | CANN
was | ooking at was that the applying entity

continued to retain responsibility for the
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application. So as long as that was still the
case, | -- | amnot a lawer. | know there's all
sorts of creative arrangenents that could be nmade,
but as long as the applying entity still was
managi ng the application, that woul d have been
consi stent with the rul es.

But if that -- if that changed and then
t hat applicant wasn't nmanagi ng the applicati on,
t hat m ght be an issue. But we would have
eval uated that on a case-by-case basis.

ARBI TRATOR BI ENVENU: Can you t hi nk of
exanpl es where that happened?

THE WTNESS: |1'd have to do a little
har der t hi nki ng about the specific strings, but I
recall that we had at | east one applying entity
t hat ceased to exist, so sone other, | don't know,
parent corporation or sister corporation acquired
t he assets of that entity. | think there were --
over nmany years, you know, not just these four
years in the program and beyond, it was a | ot of
time for all sorts of changes to corporate
structures to occur.

As the program progressed, we had to
conti nue to adapt our procedures to handle

situations we hadn't contenpl ated and beyond what
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was expressly stated in the AGB.

ARBI TRATOR BI ENVENU:. Thank you. Coul d we
go to Paragraph 37, and I'll let you read it, but
ny question wll concern the penultinmte sentence
of the paragraph.

THE W TNESS:  Yes.

ARBI TRATOR Bl ENVENU: Based on your
experience, Ms. Wllett, were you aware of these
practi ces?

THE WTNESS: | don't recall ever being
informed explicitly by applicants of these
practices, but | becane aware through general
di scussions in the comunity that vari ous practices
of choosi ng which contention sets or which strings
to pursue versus others did occur.

ARBI TRATCR Bl ENVENU: Can you go to
Par agraph 83 of the w tness statenent?

THE WTNESS: |I'msorry, before we go
there, M. Chairman, | want to make sure |'mcl ear.
If you're referring to the penultimte statenment
that 1 CANN did not object to them-- is that what
you were asking nme about specifically?

ARBI TRATOR Bl ENVENU: | was nostly,
whether it did or not is sonmething -- is easily

traceable, or nore easily traceable. But what |
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just wanted to know i s whether a person in your
position, an inportant position in relation to that
program whether you were aware of these practices?

THE WTNESS: So | was aware that a
variety of resolutions was taking place, and the
way we becane aware of that is because applicants
woul d wi thdraw their applications from | CANN,
essentially | eaving one remai ning applicant, and it
woul d resol ve contenti on.

That is how we in the programteam cane to
understand that a private resolution had occurred,
but I don't recall anyone specifically telling ne
of their strategy about an arbitrage strategy.

But over many years observing it, | think
it is easy to form concl usi ons how certain
applicants were treating certain applications and
what was bei ng resol ved.

ARBI TRATOR BI ENVENU:.  Thank you.

| was going to ask you about the account
i n Paragraphs 83 to 86 of your conversation with
M. Rasco, but | believe we have your evidence on
this. So | don't need to go there.

My | ast question concerns the litigation
wai ver that is contained in Module 6. It is under

Tab 8 of your binder.
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THE W TNESS:  Yes.

ARBI TRATOR BIENVENU. And it is at Page 4.
Do you have it in front of you?

THE W TNESS: Yes.

ARBI TRATOR BIENVENU:. So I'll let you read
t he begi nning of the paragraph. | don't want to
burden the transcript, but when the text becones
capitalized, we read, quote, "Applicant agrees not
to challenge, in court or in any other judicial
fora, any final decision nmade by I CANN with respect
to the application,” and you can read what foll ows.

And then at the bottom of the paragraph,
the last -- in the penultinate sentence we see,
"Provided, that applicant may utilize any
accountability nmechanismset forth in | CANN s
byl aws for purposes of chall enging any fi nal
deci sion nmade by I CANN wth respect to the
application.™

Do you have a view, Ms. Wllett, as to
what is neant by "final decision made by | CANN with
respect to the application"?

THE WTNESS: | have a personal opinion.

ARBI TRATOR Bl ENVENU: Excuse ne?

THE WTNESS: | have a personal opinion as

to that.
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ARBI TRATOR BI ENVENU: Yes. Could you give
us your understanding of what is neant by this
| anguage?

THE W TNESS: So the gui debook descri bes
mul ti pl e eval uati ons that an eval uati on goes --

t hat an application goes through, and if an
applicant failed any of those eval uations, that
woul d be a final decision nade by | CANN

So evaluation -- | guess in general, there
are a nunber of actions that | CANN could take in
t he processing of an -- sorry -- in the processing
of an application, which could be a final decision
by | CANN, which woul d be an eval uati on outcone, an
obj ection determ nation to either perbado
[ phonetic] or fail an objection process, resolving
contention, string simlarity, all of those -- it
wasn't just contracting. It wasn't just del egation
whi ch we deened as a final decision.

This was the part of the gui debook that we
were relying on when we | ooked and gui ded
applicants to utilize those accountability
nmechani snms to channel action by | CANN

W were tal king about . CORP and not
choosing to del egate . CORP. That woul d have been a

final decision. This would have been a variety of
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actions by ICANN in the processing of the program

ARBI TRATCOR BI ENVENU: Thank you very nuch.

So | don't know if ny coll eagues have
questions, additional questions for Ms. Wllett.

ARBI TRATOR CHERNI CK: | do not.

ARBI TRATOR KESSEDJI AN: Wl l, | think I
do, and | want to apol ogize to both Ms. Wllett and
Jeff LeVee because he's waiting for the redirect.
| was | ooking at the schedul e, and you have
evaluated 40 mnutes. So it is going to take us
pretty long, but I will try to cut short -- | have
four questions. W w |l see whether | go through
four questions or whether | cut them

Ms. WIllett, | am speaking to you in your
capacity as general nmanager of this new gTLD
Program So | want you to answer ny questions to
t he best of your professional capacities at -- and
not really trying to i nagi ne what a | awer would
do, what another person would do. So | amreally
talking to you in the capacity you occupied for so
many years, which | consider to be an essenti al
capacity in the managi ng of the program

On Monday -- of course you don't know
about that, but I amgoing to tell you what

happened on Monday. On Monday we had t he opening
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statenents by the parties and the Amci.

NDC, who is an Amici -- Amcus in this IRP
said, and | quote, "ICANN' -- and it's -- by the
way, anyone who i s concerned about where |I quote,
this is one of the slides of NDC s openi ng
statenent, and it is in the second version that we
received. It is Slide 8 | don't know whet her
anybody would want to -- it is very short, so
don't think you need to see the document.

I quote, "ICANN' -- and it is atitle of
the slide. "I CANN Never |nquired about the
Agreenent,"” and | am adding for you, Ms. Wllett,
that the agreenent that he is concerned about is
the DAA. It is the agreenent between NDC and
Veri Sign. "1 CANN Never |nquired About the
Agreenment Wth VeriSign Prior to the .VWEB Auction,™
unguot e.

Now, when | read in ny capacity as a Panel
nmenber this very sentence, what | read is the
reverse position, which is basically what NDC s
telling us, is that | CANN shoul d have asked -- if
they were interested, if ICANN was interested in
t he DAA, they should have asked, | CANN shoul d have
asked.

Now | am aski ng your opinion. Do you
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think it was | CANN' s duty to inquire about
sonet hi ng that woul d have happened, coul d have
happened? You said to us nmany tines that you had
no idea, but if that were true, if sonething |ike
this was going on, do you think that was your duty
as ICANN to ask for it?

MR. LeVEE: Professor Kessedjian, can I
just clarify that you're asking about prior to the
. VEEB aucti on?

ARBI TRATOR KESSEDJI AN:  Yes, prior to the
.WEB auction. Thank you, M. Levee.

THE WTNESS: So | don't believe we could
have had a duty to inquire about an agreenment we
didn't know about. So |I think we inquired the
questions in June and July that ny team and | posed
to M. Rasco about who the directors or nmnagers
were of NDC, who the ownership interests were. W
asked those sane types of questions of many, many
applicants. W sincerely did not -- | had no
clue -- sorry, Anerican --

ARBI TRATOR KESSEDJI AN:  That's okay. I
under st and.

THE W TNESS: | had no suspicion, no hint
that there was this separate agreenent. So | don't

think we had a duty beyond all of the inquiries
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t hat we did make.

ARBI TRATOR KESSEDJI AN: Ckay. Thank you.

Now, you said yesterday, and | quote from
the transcript of your wtness deposition
yesterday, and that's for everybody in the room it
i's Page 140, Lines 12 and 13 of the transcript.

You said that the applicants are prohi bited, and
you were very strong on that statenent, from
signing, reassigning, transferring their
application, and you nade a difference between that
prohi bition, which seemed to be very strong in the
way you expressed it, and the rights.

Now, when | read that -- and in your
W t ness statenent you said many, nmany tines, and
you were asked today about that, but | noted at
| east three paragraphs, if not nore, 20, 23, 34,
where you said, "At notine did NDC tell us that
t hey were doing anything with Veri Sign."

Now, for the sake of argunent and for the
sake of discussion, if you had known -- and it is
just supposition, if you had known that there was
sonet hing going on with Veri Sign, that was ny word,
behi nd the scenes. Now, in your capacity as
general nmanager, what woul d you have done?

You didn't know, so it is a conpletely
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hypot heti cal questi on.

THE WTNESS: So hypothetically, if we had
been nmade aware that NDC had an agreenent with any
ot her party, and as we now know about the auction
and per haps a hopeful assignnent, we m ght have
asked sone questions about it, but not know ng
about that, we didn't.

So hypothetically, it mght have -- it
m ght have driven us to ask sone additional
questi ons about the nature of that.

ARBI TRATOR KESSEDJI AN: Thank you.
Pierre, | had two other questions, but | think it
Is very late in the day, so thank you very much.

ARBI TRATOR BI ENVENU:. Thank you.

M. LeVee, any redirect for Ms. Wllett?

MR. LeVEE: | do have sone.

Are you good to keep goi ng?

(Di scussion off the record.)
REDI RECT EXAM NATI ON
BY MR LeVEE
Q Ms. Wllett.
A M. LeVee.
Q Wuld you turn to Exhibit G 61, but in
your binder it is Tab 30.

I amgoing to ask Ms. Qzurovich to
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hi ghl i ght the second paragraph.

You see where it says -- this is the
letter that you said you recogni ze sent by
M. Atallah and M. Henphill in Septenber 2016,
correct?

A. Correct.

Q Ckay. And do you see where it says in the

second paragraph, "You were notified via the

Custoner Portal we placed the .\WEB/.VWEBS contention

set on hold. This was to reflect a pending

accountability mechanisminitiated by another

menber of the contention set.”" And then there's a

citation to the cooperative engagenent.
Do you know what that was referring to,
t he ot her nenber of the contention set?

A Yes. | believe that was Donut s/ Ruby
A en's CEP from 2016.

Q And does this letter anywhere say that
| CANN was putting the contention set on hold
because of the letters that Afilias had sent?

A No, it does not.

Q Ckay. Now, would you --

Ms. Qzurovich, would you pull up Exhibit
C 51.

I amgoing to -- you don't have this,
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Ms. Wllett. It is not in your binder.

Do you see that this is a letter from
Afilias to you dated Cctober 7, 20167

A | do.

Q And | amgoing to ask Ms. Qzurovich -- so
this is aletter fromAfilias to you, and it says,
"We appreciate the opportunity to provide coments
on behalf of Afilias to the question posed by | CANN
in its Septenber 16 letter.” | amgoing to skip
because we're short on tine.

Last sentence. "W are concerned" -- go
up one sentence. It says, "M. Atallah states that
while the . VB contention set was placed on hold by
| CANN on August 19," that's the letter we | ooked
at, "such action was taken because of the
initiation of an | CANN accountability nechani sm by
anot her applicant.™

Do you see that?

A These are | ong sentences. Yes.

Q The | ast sentence says, "W are concer ned
that this statenent appears to inply that ICANN is
not placing the contention set on hold in order to
address the issues raised by Afilias.”

Do you see that?

A. | do.
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Q Did | CANN pl ace the contention set on hold
because of the letter sent by Afilias?

A. We did not.

Q So the concern expressed by Afilias was
accurate, that | CANN was not placing the contention
set on hold because of the letters that it had
sent ?

A. Correct.

Q Now, you said before that you expected
Afilias to file a reconsi deration request.

Tell the Panel, what does it nmean to file
a reconsi derati on request and what coul d they have
reconsi dered back in 20167

A So a reconsideration request is one of
t hose accountability nechani snms defined in | CANN
byl aws, both prior to 2016 and the nobst current
ones, and a reconsideration request asks the Board
to exam ne any action or inaction taken by staff,
Board, et cetera.

Q And who deci des a reconsi deration request?

A. The Board does, or one of the -- either
t he Board governance commttee or the Board itself
dependi ng on practi ce.

Q So could Afilias have initiated a

reconsi deration request after the .WEB auction when
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it started conplaining that it thought NDC and
Veri Si gn had done sonet hi ng wong?

A Absol utely, yes. That's what we expected.

Q And by doing that, would the Board have
acted on the reconsideration request? That's a bad
questi on.

Wul d it have been the Board that had
acted on the -- would have acted on the
reconsi deration request that Afilias woul d have
filed?

A Yes, it woul d have been the Board.

Q Ckay. And so had that happened, the Board
woul d have taken up at that tinme whatever Afilias’
reconsi deration requests addressed?

A Correct.

Q Ckay.

ARBI TRATOR Bl ENVENU: M. LeVee, | am
sorry, this is the Chair here. If you'll permt,
can | ask the w tness what decision would the
reconsi deration request have targeted?

MR. LeVEE: That's a good question. That
was my next one.

THE W TNESS: So hypothetically --

ARBI TRATOR BI ENVENU: Then naybe you

should wait for the question from M. LeVee.
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MR. LeVEE: No, no, no, M. Chairman, you
asked a question. | couldn't help nyself. I'm
getting tired. |[|'msorry.

ARBI TRATCOR BI ENVENU: Pl ease proceed.

THE WTNESS: So Afilias made a nunber of
assertions in those two letters of August and
Septenber 2016. | would have expected they woul d
have rai sed those sane issues as part of the
reconsi deration request and hypothetically would
have asked the Board to disqualify NDC or
i nval i date the auction or any of the actions
Afilias was asking in letters. |t would have been
a formal request through that proper channel to the
Board to drive themto look at it.

Q BY MR LeVEE: Was a reconsideration
request available to be filed with respect to the
action of I CANN staff as opposed to the | CANN Board
at that tinme?

A Yes, it was.

Q So in 2016, Afilias could have filed a
reconsi deration request with respect to an action
of both the Board and the staff, whether it was
action or inaction; is that correct?

A That's correct.

Q | amgoing to junp ahead to 2018 just to
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connect the points.

In June of 2018, when | CANN t ook the

contention set off hold, did you know that Afilias

had prom sed to file an accountability nechani sm
nanely i nvoki ng the CEP?

A | believe they sent a letter to that
effect.

Q Yes. So when they did initiate a CEP
t hat put the contention set back on hold before
| CANN could sign, if it was going to sign, a

Regi stry Agreenent ?

A That's correct.
Q Ckay. You were asked a question this
nmor ni ng about -- well, | have the copy of the daily

transcript. This is sonmething that we receive.
And for the nenbers of the Panel, | am

going to read fromthe transcript today at 8:00

a.m -- 8:43, that would be Pacific tine. There's
an answer | don't understand.
The question is: "But if VeriSign had

been i nvolved with NDC s application, that would

suggest a resell, transfer or assignnent of NDC s

rights and obligations in the application.” And
t hen you were asked, "Do you di sagree?"

And you said, "Not necessarily."
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I did not understand what you meant by
"Not necessarily," because | was concerned that you
actually m ght not have heard the whol e questi on.

A Yeah. | think it was a | ong question, and
I m ght have m sunderstood. So could you reread?

Q Let ne read the question

A Perfect.

Q "But if Veri Sign had been involved wth
NDC s application, that woul d suggest a resell,
transfer or assignnent of NDC s rights and
obligations in the application.™

Let nme ask you to conmment on that w thout

asking you to either agree or disagree.

A So, again, if VeriSign had been invol ved
wth NDC s application, | don't know what that
nmeant. VeriSign -- VeriSign was acting as the back

end. They had been desi gnated as the back-end
registry operator for several dozen applicants to
operate TLDs.

So that coul d have been an invol venent,
and that wouldn't have indicated a resell of the
application. They could have been acting as a
consul tant to the applicant.

Again, if I may, | have the experience of

havi ng managed 1, 930 applications and nany
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di fferent scenari os between applicants and third
parties and consultants. So ny answers are
I nfornmed not just based on these applicants for
.VEEB, but | aminforned by -- in regards to how
many applicants behaved and how | CANN i nt eracted
with them and conducted the programas a result.
Q Thank you.

ARBI TRATOR KESSEDJI AN: M. Levee, can |
interject a followup question on this one?

MR LeVEE: Pl ease do.

ARBI TRATOR KESSEDJI AN: Thank you.

Ms. WIllett, would you say that because
you were asked "involved," if Veri Sign had been
i nvol ved and then you explained to us that there
are many kinds of different involvenents, are you
saying to us that basically each case is to be
| ooked at, eval uated?

| amnot sure | know exactly the word

because | have not worked in this kind of position,

but woul d that be a case-by-case dependi ng on what
are the facts, who is doing what and so on?
THE W TNESS: Thank you, Professor.

| CANN, through information provided by applicants,

both in their applications, subsequent conversation

and di al ogue, we becane aware of a variety of
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pl ans, future plans for their operation, what they
wanted to do with the TLD. If it wasn't pertaining
to selling the application and taking it from you
know, application -- Applying Entity A to Applying
Entity B, ICANN was sinply -- we were trying to
adm ni ster the eval uations described in the

gui debook.

We couldn't and didn't undertake to
evaluate all of those other third-party
rel ati onshi ps, whether it was for nmarketing or
back-end regi stry operation or in sone cases we
becane aware of intention to assign a TLD to a
third party.

Applicants asked us to do that before
contracting with sone frequency, and we rem nded
themof the rule that that wasn't possible, that
t hey coul d request such an assignnent after
contracting.

So to your question, Professor, | suppose
it would have required an evaluation of that, but
there were so many hundreds or thousands of those
potential relationships, we didn't deemit to fal
wthin the scope. It wasn't part of the evaluation
criteria that we applied within the gui debook.

ARBI TRATOR KESSEDJI| AN: You have been
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repeating many times that you had so nany

applications and, therefore, couldn't spend a | ot

of time on each of them or whatever, you had a | ot

of each of them and it was a fairly difficult job.

Now, isn't there sone kind of

contradiction with the fact that you have been in

contact very regularly -- and | could quote you the

nunmber of enmils and tel ephone conversati ons and

whatever with the representati ves of NDC.

So, you know, if, indeed, you had so nuch

work with all those applications, how cone this
parti cul ar applicati on was concerning you
particularly?

I n your witness statenment at sone stage

you say that there was an email to M. Rasco, and

then a few hours later he's calling you. So he had

apparently direct communication with you.

THE W TNESS: So | --

ARBI TRATOR KESSEDJI AN: These are
questions in nmy mnd. So if you could clarify

that, that woul d be hel pful.

THE WTNESS: | would be happy to. You're

right, there were many applications, and I didn't
regularly email -- have email contact or phone

contact with the prinmary contacts, wth the
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applicants on a regul ar basis.

However, there were nore than a handful of
several dozen applications that becane highly
contentious, not just string contention, but I'm
t hi nking of the string for . AMAZON, the string for
.AFRI CA, the string for .GAY. | could go on,
several dozen. Those issues, because we were
getting the string for dot -- it doesn't matter.

There were several of those situations
where there were many comruni cations, there were
many accountability nmechani sns triggered, and those
parties, it wasn't always satisfactory to them or
suitable sinply to engage on sonewhat sensitive and
very charged topics sinply through emails from
| ow-1 evel staff via that applicant portal.

It wasn't very friendly, if you wll. So
on these handful of occasions, | would becone
i nvol ved, ny staff would bring it to ny attention
or parties would contact ne directly. So it was
t hose few dozen applications, contention sets that
| had direct conversation wth applicants about.

ARBI TRATOR KESSEDJI AN And yet in the
case for which we are sitting here, that did not
trigger your curiosity about trying to find out

what was going on, really?
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THE WTNESS: Well, it wasn't really a
matter of ny curiosity. It was a matter of what
| CANN had a right to and trying to treat this
applicant and this contention set the same way we
had treated the other 1,900 applications before it.
So that's why we ask the sane questions.

ARBI TRATOR KESSEDJI AN: But you just said
it was not true for those two handful -- so there
was a differentiation?

THE WTNESS: So | was speaking of the
distinction in terns of the |evel of concern and
di sagreenent. The . AMAZON TLD had nuner ous
accountability nechani sns and per haps even hundreds
of letters witten about it.

So dependi ng on sort of the nature,
certain issues get escalated to nme. But that
didn't nean that we were treating the applications
and we were applying different standards to
di fferent applicants, you know, based on whet her |
knew them or -- no one got -- there was no
favoritism whether | knew soneone or didn't know
soneone.

| believe when | first emailed M. Rasco
in June 2016, July 2016, | said, "Do you even

renmenber ne?" Because | don't know that he and |
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have ever net face to face, and I don't think I
recall talking to himprior -- except naybe on one
occasion prior to June 2016.

So it was nore about --

ARBI TRATOR KESSEDJI AN: | got the nessage.
| think we probably need to defer to M. LeVee. |
amsorry, M. LeVee, took nore tine than | thought.
Thank you.

MR LeVEE: You are entitled to ask
what ever you want, you know that. Let ne follow up
on those questi ons.

Q When there was a top-1|evel donmain
application or there was kinds of disputes such as
. AVAZON, was .VEB one where there was a | ot of
activity over the course of a few years?

A Yes. A couple of accountability
mechani sns. Not as nuch as sone, but it wasn't a
strai ghtforward contenti on set.

Q WAs there a point on these -- | don't know
the right word, | don't want to put words in your
nout h, but a point where strings that had a | ot of
attention where the | aw departnent would i nevitably
becone i nvol ved?

A Absol ut el y.

Q And woul d that affect the anount of
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attention that you personally would give once the

| aw departnent becane invol ved?

A Yes.
Q Let nme ask you -- | just have two ot her
t hi ngs.

You were asked about the onbudsman and
what ki nd of investigation an onbudsman can do.

I amgoing to ask to have the byl aws put
up. | think it is Exhibit G1, and in particular
let's start with Page 41. Actually go to the
previ ous page, Kelly.

Just to orient you, as you see, Article 5
Is the onmbudsman article, yes?

A Yes.

Q Ckay. So, Kelly, if you would turn to

Page 42, | amgoing to ask you to | ook at Section
5.3, whichis entitled "Operations.” It says, "The
Orbudsman shall" -- and look at (d). W'Ill blow

t hat up.

It says, "The onmbudsnman shall have the
right to have access to (but not to publish if
ot herwi se confidential) all necessary infornation
and records from | CANN staff and constituent bodies
to enabl e an i nforned eval uati on of the conpl ai nt

and to assist in dispute resolution where feasible
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(subject only to such confidentiality obligations
as are inposed by the conplainant or any generally

applicable confidentiality policies adopted by

| CANN) . "
You see that?
A | do.
Q You understand that was part of the
byl aws?
A Yes.

Q Dd you understand that the onbudsman
woul d ask I CANN' s staff to assist himfromtine to
time in gathering information relating to his
I nvesti gati ons?

A Yes. Based on his having done so with nme
in regards to matters pertaining to the new gTLD
Program

Q Ckay. Change of subject.

You were asked about sone enmils that you
could not recall, in particular, sone nedia
reports.

Do you renenber that?

A Yes.

Q Can you give sone estinmate of how many
emails you received in a given day and the priority

t hat you put on nedia reports?
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A So in 2016, | was probably down to
receiving 200 to 300 email s per day, and nedi a
reports were definitely not ny priority. | mght
| ook at them when ny cal endar permtted, but | wll
say | typically had in 2016 nmany hours of neetings
schedul ed on ny cal endar.

| | ooked at those news feeds maybe once or
twi ce a week.

MR LeVEE: M. Chairman, if | could have
one mnute, and I'll just check with ny coll eagues.

ARBI TRATOR BI ENVENU: Yes, M. LeVee,

pl ease do.
MR LeVEE: | amjust going to put this on
mut e.
(Wher eupon a recess was taken.)
MR LeVEE: M. Wllett, | would like to

t hank you. You sat nuch longer than | told you you
woul d, and for that | apol ogi ze.

| very much appreciate that the Panel
stayed extra late this evening, in particular the
Panel in France, and | have no additional
questions. Thank you.

THE W TNESS: Thank you.

ARBI TRATOR BI ENVENU: Thank you very much,

M. LeVee.
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Ms. WIllett, | amsure that counsel for
the claimant join M. LeVee in thanking you for
your availability and for your evidence, and
certainly the nenbers of the Panel appreciated the
time that you devoted to assisting us in our task,
and we are very grateful.

I nmust instruct you that the sequestration
of fact wtness order requires ne to instruct you
not to communi cate with other w tnesses whose
testi nony has not yet been heard in the case. So
if you could avoid doing that, please.

So thanks again. |It's been a |ong day for
all of us, but | amsure particularly for you, and
we are grateful for your availability.

THE WTNESS: | hope it's been hel pful.
Thank you.

MR. De GRAMONT: Thank you agai n.

ARBI TRATOR BIENVENU: So | don't think I
amgoing to ask if there are any other matters.
It's very late for at |east one of us, but | do
t hank everybody for renmaining available until such
a late hour, particularly our court reporter.

Thank you very mnuch.
So we resune tonorrow norning at 7: 00 a. m

Pacific, and until then, keep well. See you
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t onorr ow.

MR. De GRAMONT: Thank you, M. Chairman

MR. LeVEE: Thank you very nuch.

MR. De GRAMONT: Thank you, everyone.

ARBI TRATOR KESSEDJI AN: Good- bye.
(Wher eupon the proceedi ngs were
concluded at 2:22 p.m)

---000---
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REPORTER S CERTI FI CATE
---000---
STATE OF CALI FORNI A )

) ss.
COUNTY OF SAN FRANCI SCO )

|, BALI NDA DUNLAP, certify that | was the

official court reporter and that | reported in
shorthand witing the foregoi ng proceedi ngs; that
t hereafter caused ny shorthand witing to be

reduced to typewiting, and the pages incl uded,

constitute a full, true, and correct record of said

pr oceedi ngs:

I N WTNESS WHEREOF, | have subscribed this

certificate at San Francisco, California, on this

17t h day of August, 2020.

P bl

BALI NDA DUNLAP, CSR NO 10710, RPR, CRR, RWR
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