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CALI FORNI A, CALI FORNI A, AUGUST 7, 2020
---000---

ARBI TRATCOR BI ENVENU:. Good day, everyone.

It is an early norning on the Wst Coast. W have

a big day ahead of us.

"Il ask if there are prelimnary matters

that the parties or Amci would like to raise.

MR, ALI: Just very briefly, M. Chairnan.

M. LeVee had asked ne earlier today to provide an

estimate regarding the cross-exam nation tinmes for
M. Rasco and M. D sspain.

All | can say is that we worked pretty

nmuch late into the night and all night to cut back

our exam nations of both as nuch as we could to
all ow the Panel tine to ask questions and for
M. LeVee and M. Marenberg to conduct their
respective redirects of the w tnesses.

| can't say nuch nore than that because |

t hi nk we have done what we can. W hope that the

W tnesses will be efficient in their responses and

that the redirects wll be efficient as well to
all ow you sufficient tine to question the

W t nesses.

| did nake a commtnent to M. LeVee, and

we wll do everything that we can to abide by the
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comm tnent that we nade to do our part to get both
W t nesses done today.

ARBI TRATOR Bl ENVENU: Excel l ent. Thank
you, M. Ali, for that.

M. LeVee, will you be introducing -- no,
M. Marenberg will be introducing the witness this
nor ni ng, correct?

MR. MARENBERG  Correct.

MR LeVEE: Yes.

ARBI TRATOR Bl ENVENU: Good nor ni ng,

M. Marenberg.

MR. MARENBERG  Good nor ni ng.

ARBI TRATOR Bl ENVENU: Do you have any
prelimnary matters that you would like to raise,
or can we bring the witness in the hearing roonf

MR. MARENBERG Nope, | think we can bring
the witness in. The only thing | would say is --
and probably M. LeVee would echo this -- we have
gotten a commtnent to finish both wtnesses today.
That is obviously dependent on the I ength of the
cross-exam nation, and | think we should nonitor it
as we are going forward carefully because we can
easily get off tine.

ARBI TRATOR BI ENVENU:  Yes, | think we are

all conscious of these constraints.
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M. English, if you could bring the
W t ness in.

Morni ng, M. De G anont.

MR. De GRAMONT: Morni ng.

MR. ENGLISH: The witness is now in the
nmeeti ng.

ARBI TRATOR BI ENVENU:. Good nor ni ng,
M. Rasco. Can you hear ne?

THE WTNESS: | can. Good norning.

ARBI TRATOR BI ENVENU: My nane is Pierre
Bi envenu. | serve as Chair of the Panel. M
col | eagues are Professor Catherine Kessedjian, who
Is joining us fromParis, and M. R chard Cherni ck,
who is in Los Angel es.

Can you see all three of us on your
screen?

THE WTNESS: Yes. Good norning. |
bel i eve | can, yes.

ARBI TRATOR Bl ENVENU: Excel | ent . So,
M. Rasco, welcone and thank you for participating
In this hearing.

You have signed a witness statenent in
relation to this case dated 30 May 20207?

THE W TNESS: That's correct.

ARBI TRATOR Bl ENVENU: And at the end of
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your w tness statenent, you swear that the content
of this statenment is correct to the best of your
knowl edge and belief, correct?

THE W TNESS: That's correct.

ARBI TRATOR Bl ENVENU: May | ask you, sir,
in relation to the evidence that you will give to
t he Panel today, |ikew se solemmly to affirmthat
it wll be the truth, the whole truth and not hi ng
but the truth?

THE W TNESS: | do.

ARBI TRATOR Bl ENVENU: Thank you, sir.

M. Marenberg, any introductory questions?

MR. MARENBERG M. Rasco, is there
anything that you would |i ke to change or augnent
to your wi tness declaration before
Cross-exam nati on starts?

THE W TNESS: Sure. Thanks, Steve.

Just in reviewing ny witness statenent, |
just wanted to point out a clarification. |
believe it is Paragraph 107 where | nenti oned that
| communicated with CANN primarily -- |
communi cated with | CANN t hrough the portal, and I
didn't nean that to be an exhaustive list. | also
did initiate communi cations with I CANN, | believe,

by enail, and | think | attenpted by phone call.
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So | just wanted to clarify that. By no neans was
| trying to exclude the fact that there was other
nmeans of conmuni cations, but primarily | CANN
conmuni cati ons have been through the portal.

MR, MARENBERG M. Rasco, what period of
tine do the conmmuni cati ons referenced by Paragraph
107 infer?

THE W TNESS: After the auction.

MR. MARENBERG | have nothing further,
M. Chai r man.

ARBI TRATOR BI ENVENU:. Thank you,

M . Marenberg.

M. De Granont, you wll be conducting the
cross on behalf of the clai mant?

MR De GRAMONT: | will, M. Chairman.

ARBI TRATOR Bl ENVENU: Morning to you.

MR. De GRAMONT: Morning to you. Thank
you, M. Chairnan.

CROSS- EXAM NATI ON
BY MR De GRAMONT
Q Good norning, M. Rasco. M nane is Al ex
de Granont. | represent Afilias. Thank you very
much for being with us this norning.
You shoul d have a package that has a

bi nder of docunents, and | would ask you to open it
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now.

A Ckay.

MR. MARENBERG May | open mne as well?
MR. De GRAMONT: | don't know about that,
M. Marenberg. Yes, please go ahead.

Q M. Rasco, you have a binder in front of
you. We have included your w tness statenent
behi nd Tab 1, and then behind that are various
docunents that we're going to discuss wth you.

The good news is we are going to skip a
lot of themin an effort to speed up the
exam nation, but we wll be asking you about sone
of them You wll see that we have put brackets at
t he bottom of the page that has page nunbers, and
that's because sonetines the PDF and t he hardcopi es
had di fferent page nunbers. Just so everyone can
follow, we wll be |ooking at the bracketed page
nunbers, okay?

A Thank you.

Q Ckay. So, M. Rasco, you are still one of
t he managers and the chief financial officer of NU
DOT CO, or NDC, is that correct?

A That's correct.

Q Are you currently enployed in any other

capacity?
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A Yes, | am
Q And can you tell nme in what other capacity

or capacities?

A Sure, yeah, | have nultiple -- nmultiple
jobs. | amthe CEO and founder of the .HEALTH
top-level domain. | also operate a coworking space
here in Mam, so -- and also a real -estate-rel ated
busi ness.

Q Ckay. Thank you. You testify in your
W t ness statenent that you and Juan Diego Calle and
Ni col ai Bezsonoff founded NDC i n 2012; is that
correct?

A That's correct.

Q And i n Paragraph 6 of your w tness
statenent, you explain that at its foundi ng, NDC
had two sharehol ders, the first was Donai n
Mar keti ng Hol di ngs, LLC, or DWVH, which owned 85
percent of NDC, is that correct?

A That's right.

Q And then Nuco LP, which owned the other 15
percent; is that right?

A That's correct.

Q And who owned DNVH?
A Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q Can you tell us who owns STRAAT
| nvest nent s?

A. Redacted - Third-Party Designated Confidential Information

Q And t hen who owned Nuco?

A Redacted - Third-Party Designated Confidential Information

Q And do you know i f that information was
provi ded to | CANN?

A | don't believe so. | believe the
application only asked you who owned nore than 15
per cent.

Q Now, you and M. Calle and M. Bezsonoff
had previously | aunched the .CO ccTLD; is that
correct?

A That's correct, along with Lori Anne \Wardi
and Eduardo Sant oyo.

Q And the term"ccTLD' is an abbreviation

for "country code TLD," correct?
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A
Q

That's correct.

For ccTLDs each country decides how to

choose the registry for its own country TLD;, is

that right?

A

That's right. They generally set up the

gui delines for running it.

Q So Col ombia had a public auction, and your
conpany .CO won the auction; is that correct?

A It wasn't an auction; it was an RFP.

Q And that took place under the procurenent
| aws of the Republic of Colonbia, | assune?

A That's correct.

Q So it is a different process than the one
t hat | CANN used for issuing gTLDs in the new gTLD
Program correct?

A Yeah, that's right, that's right.

Q

Ckay. So NDC was forned in 2012 for the

pur pose of applying for new gTLD strings in the new

gTLD Program is that right?

A
Q
strings,
A
Q

That's right.

And NDC ultinmately applied for 13 gTLD
i ncluding . WEB, correct?

Thirteen, yes.

And the one -- and the one gTLD that NDC

acquired was . HEALTH;, is that right?
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A No, that's not correct. .HEALTH was
applied for by a different entity, so NDC has
nothing to do with . HEALTH.

Q Wth respect to the 13 gTLD strings, |
assune that NDC paid the 185,000 application fee
for each application, right?

A. That's right.

Q When you applied for .\WEB and the ot her
strings in 2012, were you hoping to obtain the
Regi stry Agreement and operate the registries for
all of those gTLDs?

A. Redacted - Third-Party Designated Confidential Information

Q And did you envision in 2012 that there
woul d be private auctions and ot her settl enent of
contention sets to, quote, "nonetize," unquote, the
applications?

A Well, we specul ated, but there was no way
to be sure at that tine.

Q Ckay. And you and M. Bezsonoff conpl eted
NDC s .\WEB application; is that correct?

A Primarily. W mght have had help from

other folks in several sections. It was a very
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| ong application times 13 tines. It was a pretty
| ong process.

Q Did you hire consultants or proposal
witers to assist you?

A No. We hired a young man by the nane of
Davi d McConbi e who ki nd of hel ped us ki nd of
t heori ze about different outcones and try to cone
up with valuations for the different strings.

Q And what ki nd of consultant was
M. MConbi e?

A David is a -- | guess |like a nanagenent
consul tant, MKi nsey kind of background, or Bain,
one of those.

Q Ckay. Thank you.

You understood that the public portions of
the application would be publicly posted for public
comment, correct?

A Yes. | can't recall which exact portions,
but yes, | renenber that there was -- there were
definitely nany aspects of the application that
were to remain public.

Q Ckay. And that was so the public could
see who was applying for each particular gTLD;, is
t hat your under st andi ng?

A | believe so, yes.
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Q Ckay. Ski ppi ng ahead to 2015, you state
In your witness statenent that by 2015 narket

condi ti ons had changed and

Redacted - Third-Party Designated Confidential Information

Do you recall that testinony?

A. | recall that section in ny testinony,
yes.

Q And you recall that given changi ng
mar ket -- given what you described as changi ng

mar ket condi ti ons, you thought that

Redacted - Third-Party Designated Confidential Information

A My experience to that point is that in the
auctions that we participated in, just our
conpetitors were willing to bid a ot nore than we
wer e.

Q Ckay. And you reached the sane concl usion
wWth respect to .WEB; is that right?

A That's correct.

Q And you state that the, quote, "market
expectations for .\WEB were high."

Do you recall that testinony?

A Yes, | do.

Q And t hat neans that you believe that .VWEB
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was going to command a high price whether at an
| CANN auction or a private resolution of the

contention set; is that correct?

A Yeah. Mostly in -- going back all the way

to 2011, when all of us potential applicants woul d

tal k about the gTLD Program .WEB was frequently

nmenti oned as one of the nore attractive strings.

Q Ckay. And you knew who all the nenbers of

the .\ WEB contenti on set were?
A Not all of them personally, but yes, in

general | knew the organizations.

Q And based on that know edge, NDC was abl e

to consider how best to devel op a strategy that
woul d allow for a return on your investnent in
preparing the . VB application; is that accurate?

A Well, | don't necessarily think that

know ng who all the applicants were really affected

us. | think the market conditions are the things
t hat kind of drove our decisi on-making.

Q Well, you nentioned in your wtness
statenent that there were sone big players in the
.\\EB contention set, Google, et cetera, so that
must have hel ped you assess the likely price at
whi ch the contention set was going to be resol ved,

whet her privately or through an | CANN auction; is
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that fair?

A Well, it definitely influenced. However,
you know, Google had -- we had participated in
auctions wth Google, and Google didn't val ue

everything very highly. They didn't bid up a | ot

of things. So it really depended on the individual

string.

Q On the individual string and on the
I ndi vi dual conpanies in the particular contention
set?

A That's right.

Q Ckay. And you state in your w tness
statenment that in around May 2015 you, quote,

"recei ved a phone call from Veri Sign expressing

interest in working with NDC to acquire the rights

to .VEEB," unquote. It is at Paragraph 41 of your
W tness statenent if you want to take a | ook.

A | renmenber that.

Q You renenber that.

So who at Veri Sign call ed you?

A. | believe the first contact that | had was

wth Pat Kane. | don't know his exact title, but
he's generally the face of their registry program
and soneone who | was friendly with and famli ar

W th.
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Q Ckay. Do you recall what M. Kane said to

you?

A He was trying -- he wanted ne to have --
he didn't explain too nmuch, but he wanted ne to
have a conversation with a coll eague of his at
Veri Si gn.

Q And who was that coll eague?

A. That was Paul Livesay.

Q And we have been argui ng about whether it

I s pronounced Livesay or Livesay. |Is it Livesay?
A I think it is. | haven't spoken to Paul

in many years, but | think that's what it is.

Q How | ong after your call wth M. Kane did

you nake -- did it take for you to nmake cont act
wth M. Livesay?

A. | can't recall exactly, sir, but | don't
believe it was the sane day. It m ght have been
t he next day or it could have been a few days. |
really don't recall.

Q It was soon thereafter, soon after the
call wth M. Kane?

A. That's probably accurate, yeah.

Q And do you recall what M. Livesay said?

A I think just speaking generally, you know,

| think the nessage was, Redacted - Third-Party Designated

Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q Did he nention that Veri Sign had failed to
tinmely nake applications for the gTLDs itsel f?

A | amnot sure that he told ne that. |
knew t hat they had applied and participated in the
programto a certain extent, but obviously he was
asking ne about strings that they didn't apply for.

Q So after that phone call, did you enter
into negotiations with Veri Sign that led to the
Domai n Acqui sition Agreenment, or the DAA?

A Yeah, | can't recall the exact tineline,
but yes, after that phone call we started tal king.
W started discussing what they woul d be interested
i n doing and went through various different
t houghts as to how to work out some kind of a deal,
whi ch consummated in the DAA, | think in August of
t hat year.

Q WAs he interested in any other gTLDs, or
was the focus only on . V\EB?

A Well, when we first started tal king, we

wer e tal king about our applications in general, our
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gTLDs in general, and we were negotiating primarily
the three -- so at that nonent we had four
applications renaining, | believe it was .VEB,
obviously, .INC, .LLC and .CORP, all four of those
applications -- yeah, all four of those
applications were on hol d.

So mne and ny partners' attitude was, al
right, if we are going to end up doing a deal,
let's try to do a deal for all our applications and
all these strings and then we're done with this
program So we first started tal ki ng about all of
t hem

Q Did you reach an agreenent on any of those
TLDs ot her than .WEB?

A W didn't end up signing anything, no.

Q And do you know why that is? How did it
cone to be that only . WEB was the subject of your
agreenent with Veri Si gn?

A So we were actually negotiating on the
three primaries, which | would call .WEB, .INC and
.LLC. .CORP, there was sone significant
questioning as to whether .CORP would ever see the
i ght of day, and that ended up being true.

So we actually were negotiating on those

three. The negotiations becane difficult and
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conpl i cat

negoti at i

ed, and at sone point in those

ons, rather than breaki ng down conpl etely,

| think we said, "Look, let's do this one at a

tine. "

Q

nondi scl o

negoti at i

A
if I did.

Q

A

Q
NDC?

A
Veri Si gn.
structuri
Levent hal

Q
Veri Si gn?

A

Q

A
agai n, |
t he agree
negoti at i

And did you have to enter into a
sure agreenent in connection with the

ons, do you recall?

| don't recall. | wouldn't be surprised
Ckay.
But | don't recall.

And who conducted the negotiations for

| was the primary point of contact wth
And when it canme down to actually
ng the agreenent, ny attorney, Brian

And who conducted the negotiations for

M. Livesay.

Anyone el se at Veri Si gn?

I met with several |awers a few tines,
think nore in the course of structuring
ment, but in terms of hard-nose

ons, it was nyself and M. Livesay.

810

ARBITRATION - VOLUME V

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q Do you recall the nanes of the Veri Sign
| awyers with whom you net?

A | don't. | think one was Kevin, Kevin R,
if I recall his initials.

Q Did Veri Sign send you the first draft of

t he DAA?
A. | can't recall.
Q Do you recall how nany drafts were

exchanged over tine?

A No, not exactly, no.

Q And were you, neaning you, M. Rasco,
focused on the substantive terns of the DAA or were
you focused primarily on the paynent terns or both?

A Well, you know, as in any negotiation, you
have stages. So first we tried to figure out what
we were all dealing wwth and then you try to cone
to terns on the financial portion and then how you
execute it.

So |l was involved in all of it, but
really, obviously, when it cones down to the | egal
matters, | defer those, the legalities to Brian
Levent hal .

Q Had M. Leventhal hel ped you on ot her
application issues?

A Brian's been our corporate attorney for
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many years, so he's well aware of all of our
busi nesses.
Q Did you and M. Livesay neet in person to

negoti ate or were the negoti ati ons by phone?

A Bot h.

Q Do you recall how many tinmes you net in
per son?

A. W net one tine in ny office in Mam , and

we net one tinme definitely in VeriSign's office in
Vi r gi ni a.
Q And t he DAA was executed on August 25th,

2016; is that correct?

A That sounds correct.
Q Was it executed in person?
A | believe so, yes. | think Paul -- 1

think M. Livesay was in my office.

Q Let's take a | ook at the DAA, which is at
Tab 2 of your agreenent. It is Exhibit GC69. And
you'll see that throughout NDC is referred to as

"t he Conpany” and Veri Sign is referred to as

"Verisign"; is that correct?
A. | see that, yes.
Q Redacted - Third-Party Designated Confidential Information
812

BARKLEY
ARBITRATION - VOLUME V Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © 0O N O O M W N LB O

Do you see that?

A Yes.
Q And that's NDC, correct?
A Yes.
Q And if you turn to
Redacted - Third-Party Designated Confidential Information
Do you see that?
A | see that, yes.

Q So you understood that after signing this

agreenent, entering into this agreenent,

Redacted - Third-Party Designated Confidential Information

A. Well, | don't necessarily agree with that.

| think Redacted - Third-Party Designated Confidential Information

Q In spite of what this says.
Ckay. Let's |ook at sone of the other

provisions. Let's take a | ook at

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A. | believe that's correct.

Q In fact, it is nore detailed than that.

Let nme just read sone of the | anguage.

Redacted - Third-Party Designated Confidential Information

So if | understand that correctly, you had
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Redacted - Third-Party Designated Confidential Information

A. Yes.

Q And you had to
Redacted - Third-Party Designated Confidential Information

Do you recall those requirenents?
A. Yes, | do. | recall their
Redacted - Third-Party Designated Confidential Informationso | felt that
t hese provi sions were appropri ate.
Q I am not asking whether they are
appropriate. | amjust asking if -- if ny
under st andi ng of themis consistent with yours,

whi ch is that
Redacted - Third-Party Designated Confidential Information

A. Correct.

Redacted - Third-Party Designated Confidential Information

A You know, | believe | did. There may be
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an occasion or two where | didn't think about sone

of these. For the nost part, | don't think I was
trying to conceal anything from Veri Si gn.

Q And if you turn to

Redacted - Third-Party Designated Confidential Information

A. That's correct.

Q But it al so provides that

Redacted - Third-Party Designated Confidential Information

A. That's correct.

Q So Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information
Q I s that your under st andi ng?
A | believe that's about accurate, | think,

yes.

Q Ckay. Let's take a | ook at
Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

So here's the proviso.

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

| amgoing to stop there. | knowthat's a

| ot, but what this provision is saying is that
Redacted - Third-Party Designated Confidential Information

A I think, as you've nentioned, there's sone

provi sos, as you call them but yes, in general,
that's correct.

Q Ckay. And that's true even if
Redacted - Third-Party Designated Confidential Information

A I think, as you read, as |long as we
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Redacted - Third-Party Designated Confidential Information

Q Okay Redacted - Third-Party Designated Confidential Information

A Corr ect . Redacted - Third-Party Designated Confidential

Q And you think that if the DAA had been
di scl osed, it would have affected the outconme of

t he aucti on?

A. | can't pretend to know what m ght have

happened.

Q So if Redacted - Third-Party Designated Confidential Information

A. | don't think that the DAA

Redacted - Third-Party Designated Confidential Information

A. That's correct.

Q Now, you have testified in your wtness
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statenent that you thought this arrangenent with
Veri Si gn was accept abl e under the gui debook,
correct?

A | did.

Q Did you wonder why
Redacted - Third-Party Designated Confidential Information

A. No, not really. As | just nentioned, I
t hi nk Redacted - Third-Party Designated Confidential Information

Q And you thought that it was prudent not to

| et anyone know that NDC -- strike that.

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Do | understand that correctly?

A That's correct. My experience working

wi th public conpanies, they are pretty quirky about

Redacted - Third-Party Designated Confidential Information

Q Was it your understandi ng that under t
gui debook a nonapplicant was permtted to
indirectly participate in the resolution of the
contention set or otherw se seeking to becone t
regi stry operator through an applicant's

application?

he

he

A I'"msorry, can you kind of rephrase that

question? | don't understand.
Q Yeah. What this provision states, if
understand it correctly, is that

Redacted - Third-Party Designated Confidential Information

821

ARBITRATION - VOLUME V

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © 0O N O O N~ W N B O

Redacted - Third-Party Designated Confidential Information

A Well, | believe what this says is -- not

Redacted - Third-Party Designated

what this says, but they Confidential Information

Q Yeah. That's not what this says, though,

isit, sir?

A. It is contingent on a | ot of things.

Q Yeah. And so your view is that when they

say they were

Redacted - Third-Party Designated Confidential Information

A I think in ternms of
Redacted - Third-Party Designated Confidential Information

So yeah,

that's the way | viewed it.

Q Redacted - Third-Party Designated Confidential Information SO What was t he

interest rate on the |l oan that Veri Sign was
provi ding you with?

A Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q But NDC effectively
Redacted - Third-Party Designated Confidential Information

A | don't -- | don't see how you cone to
t hat . Redacted - Third-Party Designated Confidential Information

Q You basically

Redacted - Third-Party Designated Confidential Information

A. No, | di sagree.

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

At that point, when we signed

the DAA, there was not even any clarity as to
whet her or not the . VWEB TLD woul d ever be
del egated. It was on hold and had been on hold for
years. So | don't...

Q Redacted - Third-Party Designated Confidential Information

A If that's the way you want to phrase it.
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Q The answer is yes, that's what you

t hought ?

Redacted - Third-Party Designated

A Vell, the DAA Confidential Information

Q Dd you ever ask M. Livesay why

Redacted - Third-Party Designated Confidential Information

A | don't believe | did. As | nentioned, |
have been fortunate to do a few deals with public
conpanies, so | didn't think anything was strange
in terns of confidentiality. | don't even know how
many people within Veri Sign knew about our
arrangenent .

Q And did you ever discuss with M. Calle or

M. Bezsonoff why

Redacted - Third-Party Designated Confidential Information

A Did | speak about that particularly with
M. Calle or M. Bezsonoff, | don't believe that I
di d.

Q Let's turn to Exhibit A

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A | believe so. It looks like it is part of

the original agreenent.

Q Redacted - Third-Party Designated Confidential Information

Do you see that?
A. | do, yes.

Q And by the way,
Redacted - Third-Party Designated Confidential Information

A | nean, if you're saying it is. | don't
recall, but sounds fair.
Q Ckay. | think that will beconme evident as

we go through the provisions.
A. Ckay.

Q So you under st ood t hat

Redacted - Third-Party Designated Confidential Information
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that correct?

A Yes, that was for -- in ny mnd,

Redacted - Third-Party Designated Confidential Information

Q And let's | ook at some of the terns and

condi ti ons. Redacted - Third-Party Designated Confidential Information

A. I think this section

Redacted - Third-Party Designated Confidential Information
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Q

A
Q

Yeah, we'll cone to that, sir.
Redacted - Third-Party Designated Confidential Information

Do you see that?

| do.

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Q Redacted - Third-Party Designated Confidential Information

A Vell, | wouldn't phrase it that way.

Veri Si gn was not the bidder.

NDC al ways retained control.

NDC was t he bi dder.

As the one putting up

Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A Yes, that's correct.

Q Did you arrive two busi ness days prior to
the start of the auction?

A | believe it was one business day. |
don't think it ended up being two, but | can't be

certain. | think it was just one busi ness day.

Q Redacted - Third-Party Designated Confidential Information

Do you see that?

A. | do, yes.
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
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Q So how did this work, you and
M. Leventhal were sitting in a conference room at
Veri Sign's offices; is that right?

A That's correct.

Q And who from Veri Sign was there with you?

A M. Livesay was there, and people would
cone in and out. | amnot sure who was there.
There m ght have been an I T support person that was
around. | amnot sure exactly who el se, but
obviously ny relationship and ny prinmary cont act
was al ways M. Livesay.

Q And do you recall how many bids you put in

during the bidding process?

A No. The bid last -- the auction |asted
two days, so there were several rounds. | don't
recall exactly how many rounds. It is public, so

that information is avail abl e.

Q And did M. Livesay tell you each bid to
make?

A VWell, the way the auction works is that I
bel i eve you have a continue price. So the auction
provi der generally provides a threshold for
conti nuing the auction. You have to bid sonething
above that anmount in order to continue or that

anount to continue, and | believe that's how it
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wor ked. Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

A

Q Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

A Well, as our funding source, we were kind
of limted as to what we were going to bid, just as

|'msure ny conpetitors who were financed by
out si de sources were limted as to how nuch they
were going to bid.

Q And you think that your conpetitors had
their financing sources sitting with them telling
t hem whet her they could bid on each specific round?

A. | can't pretend to know how t hey handl ed

Q Did Veri Sign provide any

fi nanci al - nodel i ng people for the biddi ng process?
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A | never participated in anything |ike
t hat .

Q Ckay. So you are not aware whet her they
had fi nanci al -nodel i ng people to figure out how
much to bid or not?

A | don't know.

Q Ckay.

Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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>

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

How di d you know t hat ?
W had di scussi ons.

Redacted - Third-Party Designated Confidential Information
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A Redacted - Third-Party Designated Confidential Information

Q And they did that during the negotiations?

A | believe so, yes.
Q Ckay. W are going to cone back to that
poi nt, but let me just ask you this: [If that was

Veri Sign's position,

Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

A. Yes, | amthere.
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Redacted - Third-Party Designated Confidential Information

That's correct.

Redacted - Third-Party Designated Confidential Information

Yes.

Redacted - Third-Party Designated Confidential Information

Do you recall that?

| do, yes.
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

But if you disclosed -- strike that.

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information
A. You know, | don't know what | would have
done in that circunstance.

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

MR. De GRAMONT: M. Chairman, | am going
to suggest that we take our break earlier today.
It mght enable nme to cut down on sone of the
questions. Wuld that be acceptable to the Panel ?
ARBI TRATOR BI ENVENU: It would certainly
be acceptable to us, and | don't expect
M. Marenberg would have any difficulty wth that.
MR. MARENBERG No obj ecti on,
M. Chai r man.
ARBI TRATOR Bl ENVENU: Excel | ent . So let's

break for 15 m nutes.

And, M. Rasco, sorry, we have to -- you
still there, M. Rasco?

THE WTNESS: | amstill here.

ARBI TRATOR Bl ENVENU:  Yes. | amgoing to

i nstruct you during our break, and that holds true
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until the end of your evidence, not to di scuss your
evi dence wth anyone during the break.

THE W TNESS: Under st ood.

ARBI TRATOR BI ENVENU:. Thank you, sir.

THE W TNESS: Thank you.

(Wher eupon a recess was taken.)

ARBI TRATOR Bl ENVENU: M. Rasco, good
nor ni ng agai n.

THE W TNESS: Good nor ni ng.

ARBI TRATOR BI ENVENU: We will conti nue
W th your cross-exam nation.

M. De G anont, please proceed.

MR. De GRAMONT: Thank you, M. Chairman

Q Wl cone back, M. Rasco.

A Thank you.

Q Now, there are various scenarios set forth
in the rest of Exhibit A as to what happens
dependi ng on the outcone of the contention set. |
am going to focus prinmarily on the scenari o which
actual |y happened, which was NDC wi nni ng the | CANN
aucti on.

Sol'dlike to direct you to

Redacted - Third-Party Designated Confidential Information
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o > O »

Redacted - Third-Party Designated Confidential Information

That is correct.

Redacted - Third-Party Designated Confidential Information

That's correct.
Do you see that, sir?
Yes.

Redacted - Third-Party Designated Confidential Information

That seens accurate, yes.

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A That's what it says.

Q Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

A
Q Redacted - Third-Party Designated Confidential Information
A Yeah. But, | nean, |ook, as a
busi nessperson, | don't know that anything is that

si npl e when you' re tal king about sonething of this

magni t ude.

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
Q Redacted - Third-Party Designated Confidential Information
A Yes.

Q Redacted - Third-Party Designated Confidential Information

A. What do you nean by that?

Q Redacted - Third-Party Designated Confidential Information

A. Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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Do you recall that?
| do recall

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

That's correct.

Redacted - Third-Party Designated Confidential Information

That seens |ikely, yes.

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

That's correct.

Redacted - Third-Party Designated Confidential Information

Yes, it did.

Redacted - Third-Party Designated Confidential Information

That is correct.

Redacted - Third-Party Designated Confidential Information

We did receive that, yes.
Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

That's correct.
Redacted - Third-Party Designated Confidential Information

W have.

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information
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o > O > O

Ri ght, correct.

Redacted - Third-Party Designated Confidential Information

Not technically, no.
Do you have a rough estimate?

Redacted - Third-Party Designated Confidential Information

Pretty good return on investnent, right?
It was a fantastic deal.

Ckay. Congratul ations for that.

It is not done yet, unfortunately.

Ckay. You wite in your wtness statenent

that in April 2016 | CANN sent notice to the

contention set that | CANN had schedul ed t he | CANN

auction for .WEB on 27 July 2016; is that correct?

A

Q
A
Q

That's correct.
Do you recall this?
Yes, | do.

And certain nenbers of the contenti on set

commenced di scussi ons about a private resol ution of
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t he contention set, right?
A | believe so, yes. It was a general

practice, in nmy experience, in general, when a

string becane avail able at the auction, then you'd

start talking.
Q Do you recall when you advi sed the other
nmenmbers of the contention set that NDC was not

wlling to participate in a private auction?

A | don't know -- | don't know if | actively

or affirmatively told them at sone point other than

probably sone of the correspondence that we are
going to speak of here today.

Q Do you know i f anyone el se at NDC,

M. Calle or anyone el se, advised the other nmenbers

of the contention set that it was not going to

participate in a public auction?

A. G her than sone of the exhibits that were

kind of in front of us here today, | don't believe

SO.

Q Ckay. Let's take a |look at what's behind

Tab 6. It's Exhibit C 33. And i f we | ook at the

| ast page, Page 4, we see that on Cctober 12t h,

2015, M. Jon Nevett of Donuts sent an email to you

and ot her menbers of the contention set advising

that the Vistaprint decision had been issued and
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asking if everyone was avail able to di scuss next
st eps.
Do you see that?

A | see that, yep.

Q Ckay. And do you renenber receiving that
emai | ?

A. | see that | ama recipient here. | don't
remenber this email specifically, but it |ooks |ike
| nost likely received it.

Q And then if you | ook up a couple enails on
Cct ober 18, 2015, you replied all, quote, "AIl, |
won't be joining you in Dublin, but 1'll support
however | can. Just |let ne know. Have a great
neeting. Jose."

Do you recall witing that enmail ?

A. Yeah, this recalls ny nenory, yeah, sure.

Q And this is a couple nonths after you' ve
entered the DAA, correct?

A Correct. That would have been August, so

yes.

Q And under the DAA Redacted - Third-Party Designated
’ Confidential Information

A I guess we read that, yeah, sure.

Q And do you recall if you forwarded this to
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Veri Si gn?

A I don't recall doing so.

Q Yeah, okay. Let's turn to Page 2, and
this is skipping forward to May of 2016, and if you
| ook at the second email fromthe bottom My 5th,
2016, at 11:44 p.m, M. Sandeep Ranthandani of
Radi x wote, "The GD is just around the corner.

If nmost of us are going to be there, would be a
good opportunity to catch-up face to face,"
unquot e.

What was GDD?

A AGD is an industry neeting put on by
| CANN. GDD stands for the Q3 obal Domai ns Division.
Qut side of the regular I CANN neetings there's
usually -- or there had been for a few years a GDD
neeting, which was really for the registry
operators primarily and the registrars.

So a lot less policy, you know, high-Ievel
| CANN policy and nore registry/registrar-rel ated
pol i cy and busi ness.

Q And if you go up a couple of emails to the
m ddl e of the page, you'll see that on May 6, 2016,
Jon Nevett wites, quote, "I'"'mfree for a call at
that tinme, but it shouldn't be that hard to

schedul e the aucti on and deci de what to do about
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. VEEBS. "

And then right above that, on May 9th, you
wite, Jose lgnacio Rasco wites, "Sandeep, | am
avail able for a call tonorrow if needed. Regards,

Jose," end quote.

Do you recall if that call took place?
A | don't believe it did. | don't renenber
being a part of a call like that.
Q Do you recall if you forwarded this on to

Veri Si gn, Redacted - Third-Party Designated Confidential Information

A | don't recall, no.

Q If you turn to Page 1, at the bottom
you'll see a May 11, 2016, enmmil from John Kane at
Afilias, and he wites, quote, "Good news! | have

spoken directly wth nost nenbers of the contention
set and/or saw confirnmation in email that everyone
is wlling to participate in a . WEB only auction.
If for any reason anyone's position has changed,
pl ease | et the group or the auction house know
ASAP. If we are going to keep it on track, |
suggest to do an auction the week of June 13th,"
unquot e.
Do you recall receiving this enmail?
A | don't particularly recall, but, yeah, it

is likely that | saw this as part of the contention
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set.

Q Do you recall if you or anyone el se at NDC
had i ndi cated that NDC would be wlling to
participate in a private auction?

A No. | renenber speaking to the auction
provi ders and them gi vi ng the updates, but other
than that, | don't believe | ever commtted

affirmatively or negatively.

Q Ckay. Redacted - Third-Party Designated Confidential Information

A No, no. M assunption all along was that
my default position was we are going to an | CANN
auction. |If anything changed, | assuned we'd
di scuss it.

Q And then why were you talking to the
private auction providers if you knew that you were

goi ng to an | CANN aucti on?

A Just to stay inforned.

Q Just to stay inforned?

A. Just to stay infornmed, yeah.

Q And | assune you were passing that

i nfformation on to Veri Si gn?

A. | was probably updating Veri Sign on what
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was happening with the contention set, nost |iKkely,

yes.

Q If you knew that you were not going to a

private auction, why didn't you just tell the other

menbers of the contention set of that fact?

A Honestly, | didn't feel obligated to do

so. | CANN had set the public auction, and outside

of that, that's what was going to be next.
Q Vell, if all the nmenbers were talking

about privately resolving the contention set, you

felt no obligation to tell themthat they shoul dn

be wasting their tine because you were going to
I nsi st on an | CANN aucti on?

A No. | nean, at some point | do

t

communi cate clearly that | amnot changing ny m nd.

Q Wl |, when you say changi ng your m nd,

have you ever advised the nenbers of the contention

set that NDC was |ikely going to seek an | CANN

auction as opposed to a private auction?

A I don't recall, but honestly, the history

of NDC, we had participated in both. So one could

assune, you know, that we would participate in a

private auction.

Q If you | ook up to the next enmail in
Exhibit CG33, you'll see there's a Jon Nevett enuil
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dated July 7. He says, quote, "H guys. Just so
you are not surprised, we are seeking a

post ponenment of the .VEB | CANN auction. | don't

want to get into the details yet, but | don't want

you guys to be surprised if a postponenent was
announced. "

You are not copied on this enmail. |
assune by this point you had inforned the other
menbers of the contention set that you were not
going to participate in the private auction?

A No, | hadn't. | definitely had an

exchange with Jon Nevett in June where | told him

that we were not going to participate in the

private auction.

Q Ckay. Let's take a look at that. It is
behind Tab 8 of your email -- I'msorry. It's
behi nd Tab 8 of your binder. It is Exhibit C 35.

A Got it.

Q And M. Nevett wites on June 6, "Hi guys.

Jose and | corresponded | ast week, but | wanted to

take another run at the three of you. Not sure if

you three are still the Board nenbers of your
applicant, but | wanted to reach out to discuss a
coupl e of ideas," unquote.

And he asks for a two-nonth delay of the
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| CANN aucti on and whet her you woul d be agreeable to
t hat .

Do you recall receiving that email, that's
what you just referred to?

A | do, vyes.

Q Ckay. And do you recall whether you
forwarded it to anybody at Veri Sign?

A | don't believe | did, no.

Q Ckay. And then on June 7th you respond,
quot e, "Thanks for the nessage. Sorry for the
delay. The three of us" -- and there you're
referring to yourself, M. Calle and M. Bezsonoff?

A That's correct, yes.

Q "The three of us are still technically the
managers of the LLC, but the decision goes beyond
just us. Nicolai is at NSR full time and no | onger
I nvol ved with our TLD applications. |'mstill
runni ng our program and Juan sits on the Board with
me and several others. Based on your request, |
went back to check with all the powers that be and
there was no change in the response and wll not be
seeki ng an extension."”

So | have a few questions about this.

A Sur e.

Q When you stated that "the decision goes
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beyond just us,"” that was accurate, right? The
decision was really in the hands of Veri Sign?
A No, not at all. Really what | was

referring to there is that, you know, as an LLC,

as

a conpany, you know, yes, while Juan, Nicolai and I

are the managers in general for maj or deci sions,
speak about it wth the shareholders. So that's
what | was referring to.

Q You were referring to the sharehol ders,
even t hough you had signed an agreement with

Veri Si gn Redacted - Third-Party Designated Confidential Information

A Well, no, as | previously stated,
Redacted - Third-Party Designated Confidential Information

Subj ect to anything changi ng, that was
goi ng to be our position.
Q So your reasoning is -- sorry, | didn't
nmean to cut you off, sir.
A. No, that's okay.
Q So your thinking is that since you made
t he decision to enter into an agreenent which

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A Well, | kind of disagree with your
premse. | don't believe there's any rights to
participate in a private auction. | CANN says you

can try to resolve these contention sets however
you want, and if you can't, you cone to an | CANN
auction of last resort. So that's really what we

wer e doi ng.
Redacted - Third-Party Designated Confidential Information

Q Vel l, the question, sir, isn't whether
there's an obligation to participate in a private
auction, but all applicants have the choice as to
whet her to participate in a private or | CANN

aucti on, Redacted - Third-Party Designated Confidential Information

A Well, | believe you said that

Redacted - Third-Party Designated Confidential Information

There's no right to participate in a

private auction, so | don't think | was obliged to

explain to any of ny conpetitors how | was going to

resol ve our contention set.
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Q Well, there's no obligation to participate
in a private auction, but every applicant had a
right to do so, correct?

A Well, no, ICANN says if there's a
contention set, figure it out. |If you can't figure
it out, then you cone to an auction. | didn't want

to figure it out. | already knew what | was doi ng.

Q Ri ght. Redacted - Third-Party Designated Confidential Information

A No, | di sagree.

Q All right. Then you say, "Nicolai is at
NSR full tinme and no | onger involved with our TLD
applications.”

Wiat is "NSR'?

A "NSR' is Neustar.

Q And you say, "lI'mstill running our
program and Juan sits on the Board with ne and
several others."

Wio were the other Board nenbers to whom
you were referring?

A. Wll, | was referring there to our other
shar ehol ders, the Board nenbers. As you probably
are aware, LLCs don't have a Board of Directors.
They have managers and nenbers. So there | was

just referring to our nmenbers.
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Q Sir, there were three nenbers in the LLC
correct?

A No, there's three nmanagers.

Q Three nanagers. Oh, and when you say the

menbers, you're tal king about the owners of the
ot her shares?

A Shar ehol ders.

Q | see. Why didn't you sinply say other
shar ehol der s?

A | nmean, | was just witing an email. |
wasn't intending this to be sone kind of official
docunent descri bing the i nner workings of NU DOT
CO | was really just trying to redirect and put
off M. Nevett, who | had a friendly relationshi p,
and, | nean, how nmany different ways could |I tell
hi mwe are not going to a private auction?

So | guess it was ny fault for trying to

be a little polite in trying to just redirect him

Q But you certainly couldn't tell himthe
truth, Redacted - Third-Party Designated Confidential Information
A Vell, | wasn't going to tip ny funding

sources for an ultimte aucti on. That woul d aff ect

t he outcone of the auction.
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Q So you knew who all the other applicants
were, but they didn't know that Veri Sign was behi nd
your application?

A Well, VeriSign was not behind ny
application. NU DOl COis and always was in
control of our application. There was never --
Veri Si gn never controll ed our application and never
controll ed NU DOT CO

Q Vell, | think the Panel will have to
determ ne that based on the terns of the DAA, sir.

Let me point you to the |ast sentence of
your June 7th email. It says, quote, "It pains ne
personally to stroke a check to ICANN |like this,
but that's what we're going to have to do just Ilike
others did on . APP and . SHOP. "

Now, it couldn't have been that painful to
stroke a check to I CANN since Veri Sign was payi ng
for it, right?

A Vell, no matter what, yes, it was painful.

Q How so?

A Figuratively speaking it was just sending
| CANN $135 million wasn't -- actually, at this tine
| didn't know how much it was going to be, but I
was j ust speaking figuratively.

Q But it was Veri Sign's noney, but it pained
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you to take Veri Sign's noney and pay it to | CANN as
opposed to --

A It was ny application. Again, | was
trying to be polite and just get this guy off ny
back, quite frankly.

Q In any event, you're aware now t hat
M. Nevett contacted | CANN about a potential change
in control in NDC, right?

A | later |earned of that, yes.

Q And you can see why based on your enmil he

t hought there m ght have been a change in the

ownership or control; isn't that fair?
A I mean, | can't pretend to understand what
he was thinking, but | see how he took ny email out

of context and tried to create a barrier, a del ay
to noving forward with the | CANN aucti on.

Q When you say "out of context," you nean
t hat he thought you were being truthful?

A | nean, yes, | probably told hima little
white lie in order to get himoff ny back, and yes.
Again, | was not trying to tell himhow exactly
things operated internally at NU DOT CO.  But nost
clear to ne is that NU DOT CO hadn't had any
changes to our organi zation, to our application or

anyt hi ng el se.
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Q Now, on June 27th you received an enuil
from Jared Erw n.

Do you recall that?

A Yes.

Q It is behind Tab 10 of your binder. It is
Exhibit Mto your witness statenent. And the
bottomemail is fromM. Erwin. He wites, quote,
"W would like to confirmthat there have not been
changes to your application or the NU DOT CO LLC
organi zation that need to be reported to | CANN
This may include any information that is no | onger
true and accurate in the application, including
changes that occur as part of regul ar business
operations (e.g., changes to officers and

directors, application contacts),"” unquote.

You appear to have responded very quickly
to that email, although I can't tell whether
there's a tinme change in this because you were in a
different tine zone.

Do you recall responding very quickly?

A | honestly don't. Just for your context,
this is not an email. This is a nessage system
within the custoner service portal. So yeah, just

based on the tinme stanps, yeah, it |looks |ike I got

to himpretty quickly, but I can't tell if |I opened
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t hat nmessage at 12:45 or at 12:05.

Q And you say, quote, "I can confirmthat
t here have been no changes to the NU DOT CO LLC
organi zation that would need to be reported to
I CANN. "

Do you recall that?

A Yes, | do.

Q But you didn't answer the part of his
question asking you to confirmthat there had not
been changes to the application.

Do you see that?

A Yeah. As | testified, | honestly thought
this was a routine inquiry one nonth out fromthe
auction, considering the fact that it had been four
years since we submtted our application. | just
read it and fired off an answer.

I mean, | don't think anything was
i naccurate or m sl eading here. Nothing did change
i n our application and nothing did change in NU DOT
CO.

Yeah, | see that | direct the answer, the
part of the organi zation, but | never intended to
w t hhol d anything. There was no changes that |
felt | needed to report.

So |l really just, again, as a routine
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inquiry, | was like, okay, | guess they are getting
ready for the auction.

Q And you state that other nenbers of the
contention set were putting pressure on you to do a
private auction and you had your conversation with
M. Nevett re: the additional Board nenbers, et
cetera, but it never entered into your m nd that

this conmuni cation from | CANN had anything to do

with that?
A No, at this point, no. | hadn't heard
back from Jon. | don't believe | heard back from

Jon after our exchange, and | don't recall having
heard from anyone, so no, it didn't spark anything
at that point.

Q Not wi t hst andi ng the ternms of the DAA that
we just reviewed, your view was that nothing about
your application had changed what soever; is that
your testinony, sir?

A Not hi ng in the application changed that

woul d require any kind of disclosure to | CANN.

Q Redacted - Third-Party Designated Confidential Information
A Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Q Redacted - Third-Party Designated Confidential Information

Do you recall that?

A Cor r ect . Redacted - Third-Party Designated Confidential Information

Q Ckay. You had several exchanges of enmils

wth the onmbudsman on July 6, 7 and 8.
Do you recall that?

A | do. | recall one email that | responded
to him but yes.

Q Ckay. And then on July 8th, Ms. WIllett
enmai | ed you and asked you to call her.
Do you recall that?
| do, vyes.

And, in fact, you did call her, correct?

> O >

| did.

Q Ckay. And if you take a | ook behind Tab
13, we see the nmessage that she sent to you on July
8th. It is Tab 13, "Rasco Wtness Statenent

Exhibit O" At the bottom of the page she asks you
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to call her, and then there's an email on the top
that says -- well, in which you responded to her
after that conversation.

Do you recall when she sent you this enuil
or text or nessage?

A Vell, it says July 8th that she sent it to
nme, and then the one you have in the box right now
is ny followup response to her.

Q | can't see a date here. You don't recal
when you sent that to her?

A Just in reviewing for this, I don't know
iIf it was the next day or two days after. | am not
sure exactly.

Q Ckay. At the second-to-|ast paragraph you
wite, quote, "I share your understanding that the
conplaint was raised in order to get nore tine to
convince us to resolve the contention set via a
private auction, even though we have nade it very
clear to them (and all other applicants) that we
wll not participate in a private auction and that
we are commtted to participating in | CANN s
auction as schedul ed, " unquote.

So did Ms. Wllett tell you that she
t hought the conplaint was raised sinply to get nore

time to convince NDC in the private auction?
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A | don't recall if she raised that
possibility. | know we discussed it, and she
seened to synpathize with that position.

Q You nentioned that NDC had participated in
ot her | CANN aucti ons?

A At least two that | can recall, yes.

Q And do you recall in those auctions when
you received inquiries like that, you received from
M. Erwi n about your nmanagenent and control ?

A | don't recall, but they would have been
much earlier in the program

Q Ckay.

A There was a | ot of preauction
correspondence getting ready for auctions, so |
honestly don't recall if a simlar nmessage to
M. Erwn ever cane in.

Q Wul d you take a | ook at what's behind Tab
14, which is Exhibit Dto Ms. Wllett's w tness
statenent. | don't know if you have seen this
before. Looking at Page 3, it is an enmail dated
Saturday, July 9, 2016, from M. WIllett to Chris
LaHatte, who | understand was the | CANN onbudsman
at the tine.

Have you ever seen this before?

A. I think | have.
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Q Let ne rephrase it. Have you ever seen
this enail outside the context of preparing for
your testinony?

A. No, | have not.

Q | amgoing to refer you to Paragraph 5 and
it says, quote, "He" -- and she's referring to
M. Rasco. "He was contacted by a conpetitor who

took sone of his words out of context and is using
t hem as evi dence regarding the alleged change in
ownership. In comunicating with that conpetitor,
he used | anguage to give the inpression that the
decision to not resolve contention privately was
not entirely his. However, this decision was, in

fact, his,"” end of quote.

Dd you tell Ms. WIllett that the decision
to skip the private auction and participate in the
| CANN auction was, in fact, your decision?

A | told her that we as NDC had deci ded
al ready that we were going to the I CANN auction. |
don't knowif | told her this was Jose Rasco's
deci sion, but collectively | told her, "Listen, we
had al ready decided that we weren't going to
consider a private auction."

Q And, again, the decision was actually your

decision to enter the DAA; is that your testinony?

867

BARKLEY
ARBITRATION - VOLUME V Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © 0O N O O M W N LB O

A. That's correct.

Q Ckay. Wuld you turn to Tab 15 of your

bi nder ?

A Yes.

Q Actually, let ne take a -- let's go back
to Wllett Exhibit Dfor a nonent. | want to ask

you a few foll ow up questi ons about your saying
that the decision to enter the DAA was, in fact,
NDC s.

Agai n, you had entered the DAA a year

earlier in Redacted - Third-Party Designated Confidential Information

MR. MARENBERG  (bj ection; msstates the
docunent and misstates his prior testinony.

Q BY VR De GRAMONT: Sir, do you disagree

t hat Redacted - Third-Party Designated Confidential Information
A Sorry, is that for nme or for ny attorney?
Q It is for you, sir.
A. Sorry. Can you repeat it?
Q Yes. W | ooked at the DAA

Redacted - Third-Party Designated Confidential Information
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A

says

Q

A

Q

Redacted - Third Party Designated Confidential Information

Do you recall that provision in the DAA?
| recall that there's a provision that

Redacted - Third-Party Designated Confidential Information

Let ne just read to you again
Redacted - Third-Party Designated Confidential Information

Redacted - Third-Party Designated Confidential Information

In your witness statenent you testified
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t hat your comruni cations with | CANN were as, quote,

"t horough and responsive as possible,” unquote.

Do you recall that?

A I nmean, you'd have to point it out to ne,

but if you' re saying it is in ny wtness statenent,

then 1'll take that.
Q It is at Paragraph 80.

I n Paragraph 90 you testified that your
statenents to | CANN were, quote, "unequivocally
true," unquot e.

Do you recall that?

A | don't, but if that's in ny wtness
statenent, then | believe so.
Q So when you --
MR. MARENBERG  Excuse nme. Can you ask

M. De Granont to put up these statenents? Because

he's actually taking snippets of these statenents
out of context, | believe.

ARBI TRATOR BI ENVENU. So the sentence is
now projected on the screen.

Q MR De GRAMONT: If you like, M. Rasco,
you can | ook at the hardcopy of the w tness
statenent, which is behind Tab 1 of your binder,
whi chever you prefer.

Let nme first read Paragraph 80.
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MR MARENBERG If you could put up
Par agr aph 80, that woul d be hel pful, please.

Q BY MR De GRAMONT: Paragraph 80 says, In
particular, M. LaHatte referenced an enumil, quote,
"whi ch suggests that one of [NDC s] directors is no
| onger taking an active part in the application,
and that there are other directors now invol ved,"
unquote. And he informed ne that the, quote,
"conpl ai nant al so suggested that NDC s sharehol ders
have changed since the original application,” close
quote. "In the conmmuni cations with | CANN t hat
foll owed, | endeavored to be as thorough and
responsi ve as possible, and | provided what |
t hought were clear answers to the questions | was
asked," unquote.

So did your testinobny that you were
provi di ng thorough and responsi ve answers extend to
your conmuni cation to Ms. Wllett that the decision
as to whether to enter a private or | CANN auction
was NDC s deci sion?

A | don't know. Can you rephrase that?
Because | am confused by what -- you're talking
about Ms. Wllett and M. LaHatte in here, and | am
alittle bit confused.

Q It was a long question, and | apol ogi ze.
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Wien you told Ms. Wllett that the

decision to skip the private auction was NDC s

deci sion, were you being as thorough and responsive

as possi bl e?
A | told her what | believed to be true,
whi ch was Redacted - Third-Party Designated Confidential Information
And really --
and primarily when answering ny conpetitors, |
didn't check with anyone, and | think --

Q No, I"'msorry. | amnot talking about

comruni cati ons with your conpetitors. | amtalKking

about your communi cations with | CANN

A They are asking ne about my conmmuni cati ons

with the conpetitors.

Q Dd Ms. Wllett ask you if the decision t
forego the private auction was NDC s deci si on?

A | don't believe she asked ne that.

Q But you told her it was NDC s deci si on?

A Can you -- | told her -- | told her what
told ny conpetitors. | amnot trying to be vague
or anything. At the end of the day, | do believe

the decision was ours, and | told ny conpetitors

sonething to get them off ny back.

0]

Q Just to be clear, you never nentioned the

DAA in your response to Ms. WIllett or anyone el se
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at | CANN?

A | absolutely did not.

Q Did you ever tell Ms. WIllett or anyone
el se at | CANN that Veri Sign was fundi ng your

application?

A. | did not.
Q Prior to the auction?
A. Prior to the auction, | didn't nention

t hat anyone el se was involved in the auction.

Q Your testinmony to the Panel is that when
you told Ms. WIllett the decision to skip the
private auction was, in fact, NDC s, that that

testi nony was, quote, "unequivocally true,"

unquot e?
A Yes, that's correct.
Q Ckay. So the auction went forward on 27

July 2016, correct?

A That's right.

Q Let's turn to what's behind Tab 15 of your
binder. It is Exhibit CG97. It is a letter dated
July 26, 2016, from M. Livesay to you.

Do you recall at this tinme, were you
al ready at Veri Sign's headquarters in Virginia?
This was the day before the auction.

A. Vs | -- was | there when?

873

BARKLEY
ARBITRATION - VOLUME V Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © 0O N O O M W N B O

Q On July 26, when you received this letter?

A Vell, I"'mnot sure that -- | amnot sure
when | exactly received the letter, but | know it
was signed on July 26.

Q And do you recall if you signed it in
Veri Sign's offices?

A. | believe | did, yes, in person.

Q And the first paragraph says, quote,

Redacted - Third-Party Designated Confidential Information

D d you un der st and Redacted - Third-Party Designated Confidential Information

M. Livesay was referring to?

A | assune they were tal king about the noise
t hat Donuts was naki ng.

Q And how did -- how did M. Livesay becone
aware of the noise that Donuts was naki ng?

A Wll, | can't recall precisely at this
poi nt, but | believe Donuts tried to enjoin the
auction and get a postponenent of the auction by
filing sonething, | don't know, in District Court
or sonet hing al ong those |ines.

Q Had you infornmed M. Livesay or anyone

el se at Veri Sign about the conmmunications that you
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had had with I CANN following M. Nevett's enmail
W th you?

A | can't recall precisely, but in nost
| i kely circunstances, yes, | did.

Q Ckay. |If you | ook at Page 2,

Redacted - Third-Party Designated Confidential Information

Do you see that?
A | do.

Q And do you recall that there had been

di scussi ons over the |l ast several nonths prior to
this letter in which
Redacted - Third-Party Designated Confidential Information
A I honestly don't recall discussions. As I
nmenti oned before, | think the -- ny assunption and
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basel i ne position was that
Redacted - Third-Party Designated Confidential Information

Q Bef ore we nove on, just a few nore
questi ons about your phone conversation with
M. Wllett.

Did she ask about Veri Sign during -- did
she nention Veri Sign during that call?

A | don't think so, no.

Q D d anyone from | CANN ever nention
VeriSign in its preauction conversations with you?

A Not that | can recall, no.

Q D d she ask you any questi ons about the
emai | that you had sent to M. Nevett?

A Did she ask ne -- | think the basis for
t he communi cation was that enmail and the onmbudsnan
inquiry. So | don't know -- | think that's what
t he basis of the conversation was.

Q Did she or anyone el se from | CANN ask you
what you neant when you were referring to other
Board nenbers, do you recall?

A. I think that was part of the communicati on
wth M. LaHatte. | believe ny phone conversation
with Christine, with Ms. Wllett, was confirmng

everything that | had told M. LaHatte.
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Q And so were you specifically asked about
what you nmeant when you were referring to all the
powers that be?

A | don't know if Christine asked ne about
t hat, honestly.

| took it as a we want to make absol utely
sure that there hasn't been any change in control
that you need to report or anything el se that would
cause a change in your application. So that's the
context for which | was answering her conpletely.
As | nentioned before, the DAA was not sonething
that affected the application.

Q Did either the onmbudsman or Ms. Wllett
wal k you through your email to M. Nevett, do you
recal | ?

A. | don't think they did, no.

Q Ckay. So the auction proceeds on 27 July,

Redacted - Third-Party Designated Confidential Information
and were declared the wi nning bidder; is that
correct?

A NU DOT CO won the auction, that's correct,
yes.

Q And do you recall that on July 31st, 2016,
you wote Ms. Wllett

Redacted - Third-Party Designated Confidential Information
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A | do recall that, yes, | do.
Q And how di d you know t hat

Redacted - Third-Party Designated Confidential Information

A | can't be certain, but | believe Veri Sign
told ne.

Q Let's take a ook at Exhibit C100. It is
behind Tab 18. And at the bottomyou wote to
Ms. WIllett on July 31st, 2016,

Redacted - Third-Party Designated Confidential Information
You don't renenber
Redacted - Third-Party Designated Confidential Information

A. Like | said, ny prinmary contact for nost
I ssues was M. Livesay.

Q Do you specifically remenber M. Livesay
telling you that?

A. No, | don't.

Q Do you recall soneone from Veri Sign
telling that you soneone from Veri Sign would or --
woul d soon be or already had contacted Akram
At al | ah?
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A. | can't renenber, but if | had to assune

It was soneone, it m ght have been M. Livesay.

Q Did the person fromVeri Sign tell you who

fromVeri Sign would be calling M. Atall ah?

A. Not that | know of, no.

Q Ckay. Do you know who called M. Atall ah

from Veri Si gn?

A. | don't know that anyone actually did call

M. Atall ah.
Q So if we go up higher in this docunent,
there's an exchange of emails with Ms. Wllett on

August 4th. You wote

Redacted - Third-Party Designated Confidential Information

Tell ne how this worked.

Redacted - Third-Party Designated Confidential Information

How di d t hat work?

A Logistically you want nme to go through it?

Q Very briefly.

A So | believe
Redacted - Third-Party Designated Confidential Information
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Q And then on Friday, August 5th,

Ms. WIllett confirned recei pt of the proceeds and
said you should expect to receive an invitation to
contracting |later that day.

Do you recall receiving the CIR | ater that
day?

A | can't recall if we received it that day.
| know | did receive it at sonme point. | just
don't know when it was.

Q Do you recall if it was in August 20167

A. | can't, no.

Q Ckay. Do you recall if it was in 2016 at
all?

A I don't recall honestly, no.

Q Ckay. Let's take a | ook at your w tness
statenment again. This is Paragraph 104. Tell ne
when you're there. It is on Page 38, alnbst at the
end of your w tness statenent.

So you're there?

A Yes, yes.

Q Par agr aph 104 says, quote, "On Septenber
16, 2016, | received an email fromM. Wllett at
| CANN stating that Ruby d en and Afilias had
continued to conplain that NDC shoul d not have

participated in the . VEB public auction and that
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NDC s application should be rejected. This letter

was a surprise to ne, as prior to receiving it |

had not heard fromor comunicated with Ms. Wl lett

or anyone el se at | CANN about .WEB since confirmng

our paynent for .WEB in August 2016," unquote.
Do you see that?

A Yes, | do.

Q Now, were you aware that on August 23rd
2016, Veri Sign's outside counsel had witten a
letter to | CANN s outside counsel forwarding the
DAA and various other information?

A | had to have been aware.

Q Let's take a ook at the letter. It is

Tab 20 of your binder, Exhibit C 102.

Wien you say you had to be aware, do you

specifically renenber being aware or are you

assunmng -- |I'msorry.
A I recall the existence of the letter, but
as it was kind of a fairly legal matter, | wasn't

overly involved. Probably Brian Leventhal would
have been runni ng point on sonething |like this.
Q You don't recall if you read it at the
time?
A No, it is probable that | read it, but

can't recall being overly involved in this.

881

ARBITRATION - VOLUME V

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q Do you have any under st andi ng of what
pronpted this letter to be sent fromArnold &
Porter to Jones Day?

MR. MARENBERG (bjection; calls for

privileged conmunication. |If we can just |limt

it

to outside privil eged communi cati ons, | woul d have

no problemw th this question, M. Chairnan.

MR De GRAMONT: 1'Ill rephrase.

ARBI TRATOR BI ENVENU: Wuld you like to
rephrase your question?

MR De GRAMONT: | will, M. Chairman.

Q Qut si de of communi cations with your
| awyer, do you have any understandi ng of what
pronpted Arnold & Porter to send this letter to
Jones Day?

A Qut si de of conmmuni cations with Brian, |
can't recall.

Q Do you recall wondering at the tine why
Jones Day, the outside counsel, was reaching out
Veri Sign's outside counsel about this matter?

MR. MARENBERG  (bj ecti on.
THE W TNESS: | don't.
Q BY MR De GRAMONT: Let ne restate it.

to

Did it seem strange to you that Jones Day

had reached out to Veri Sign's outside counsel
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rat her than sinply having | CANN contact NDC?

A Dd 1l think it was strange that | CANN s
out si de counsel -- | didn't -- | didn't think about
this, honestly.

Q If you take a ook at -- do you recall
t hat NDC prepared responses to the questionnaire
fromM. Wllett?

A VWhat we referred to as the 20 questions?

Q Yes. Those are the -- | actually didn't
count them but that's how many questions
Ms. WIllett sent to you?

A | believe so. | was aware of that
docunent, yes.

Q And you recall that NDC provi ded
responses, right?

A We did, yes.

Q And did you read thenf

A | definitely read them at |east sone sort
of draft of them vyes.

Q And did you read Veri Sign's responses?

A | can't recall. Again, this was a sim|lar
situation where obviously it was increasingly | egal
and | egalese in nature, so | had Brian running this
pr ocess.

Q And are you aware that many of the answers
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are verbatimidentical in the two responses?

A. I dentical to what?

Q To each ot her.

A Sorry, can you rephrase?

Q So for exanmple --

A | just don't know what you're conparing.

Q So if you take a | ook at NDC s answers and
Veri Sign's answers to the questionnaire --

A Ch, | under st and.

Q -- many of those answers are verbatim
i denti cal .

Do you renenber that?

A | don't recall, but obviously we were a
part of the sanme deal. So it doesn't sound strange
to nme that, you know, our interpretation of our
deal is simlar.

Q And in some instances,

Redacted - Third-Party Designated Confidential Information
Do you recall that?

A | don't particularly recall that.

Q Ckay. You're aware that the Antitrust
D vi sion of the Departnent of Justice conmenced an
i nvestigation in late 2016 or early 2017 about the
transaction, right?

A. 'l never forget that.
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Q And the investigation |lasted until Januar
20187

A That sounds about right.

Q And was it your understandi ng that
everythi ng regardi ng . WEB was on hol d pendi ng t hat

i nvesti gati on?

y

A | don't know that there was a firm policy

announcenent by | CANN, but that was ny genera
under st andi ng, that while the DQJ was | ooki ng at
this, nothing was going to happen on the | CANN
si de.

Q If you | ook at Paragraph 107 of your
W tness statenent, | think this is the paragraph

that M. Marenberg referred to you earlier on?

A Yes. That's the one that | opened up the

proceedi ngs wth in adding to.
Q I just wanted to make sure | understand
the clarification.
It says, quote, "Since submtting those
responses in Cctober 2016, NDC has periodically

made i nquiries to | CANN t hrough the | CANN cust oner

service portal regarding the status of .WEB. | CANN

has never responded beyond a statenent that the
resolution of .VEEB is on hold due to the pendency

of the accountability nechanisns or simlar

885

BARKLEY

ARBITRATION - VOLUME V

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

processes. "
Could you just tell nme the clarification
again so | make sure | understand that?
A. Yeah, here in the second line | said
"inquiries through the | CANN custoner service

portal™ -- it probably could have said "custoner

services portal, email or phone call" -- regarding

t he status of .WEB.

Q So you do recall having conmmunications
with | CANN after receiving the 2016 twenty
questi ons?

A Yes, definitely.

Q Do you recall that you reached out to

| CANN i n Decenber 20177?

A | do.
Q Let's take a |l ook at that email. | think
we are both referring to the sane thing. It is

behi nd Tab 31, Exhibit C 182, and down at the
bottomthere's an enmail dated Decenber 12th, 2017,
fromPeg Rettino referring to a neeting that was

bei ng schedul ed i n Decenber of 2017.

Can you tell nme what the neeting schedul e

was ?
A If I recall correctly, | believe the

context of this nessage was around this tine, just
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prior to the holidays, | think we had received
maybe unofficial word fromthe DQJ that that
process was comng to an end sooner rather than
| ater.

So | believe | reached out to I CANN to
inquire as to what was next. Wat was goi ng on
wth -- at the tinme, besides the DOJ, there was
ongoi ng accountability nmechanism which was the
bet ween Donuts and | CANN, CEP bei ng Cooperative
Engagenent Process.

So, you know, fromny viewpoint, |I was

an

trying to get ahead of the fact that, hey, if the

DQJ was going to end, | wanted to know what's goi ng

on with the Donuts CEP, is that -- can that end?

Can we get to a signing?

I wanted ny Registry Agreenent to sign,

quite frankly. It had been already quite sone tine

since we had won the aucti on.

Q And did you have a conversation wth
peopl e at | CANN i n Decenber 20177

A | believe we did, yes.

Q Do you renmenber who you spoke to?

A If I recall correctly, it probably would

have been John Jeffrey, general counsel, and Akram

Atall ah, | believe at the tine president of the
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GDD.
Q
A
wth ne.
Q
earlier |
A
M. Maren
t hat ther
this and
i nquiry.
Q
Veri Si gn?
A

conver sat

not di scl

M. Leven

that it c

And was anyone el se on the |ine from NDC?

| believe M. Marenberg was on the |ine

And had M. Marenberg repl aced your

awer, whose nane | am drawi ng a bl ank on?

Brian Leventhal. So we added
berg to the team once we -- once we saw
e was any potential litigation surrounding

for his experience handling the DQJ

And was M. Marenberg reconmended by

M. Marenberg, | believe Brian and | had a
i on about hiring an attorney and --

MR. MARENBERG  (bj ecti on.

Let nme caution the wtness. You should
ose your conmuni cations with

t hal .

"1l object to the question to the extent

alls for disclosure of those

conmuni cati ons on the grounds that it invades

privil ege

obj ection

ARBI TRATOR BI ENVENU:  Your response to the

, M. De Ganont?
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MR, De GRAMONT: Let ne rephrase the
question because | don't want to elicit any
client-counsel conmunicati ons.

Q This is just a yes-or-no question. Do you
know -- strike that.

Did Veri Sign, to your know edge, recomrend
M. Marenberg for this assignnent to NDC?

A No. | recall VeriSign -- | recal
Veri Sign proffering a few suggestions on |law firns
to potentially hire, or speak to, at |east.

Q And do you recall if M. Marenberg was on
that list?

A | can't recall. Honestly, these go to ny
comruni cations with M. Leventhal.

Q | amsure M. Marenberg is on everyone's
list, but you don't recall if he was on the I|i st

provi ded by Veri Si gn?

A. If he isn't, he should be.
Q But you don't recall?
A. | can't recall, no.

Q But you do recall that Veri Sign provided
you with a list of possible |awers for this
representation?

A | believe they made some suggesti ons.

Q Ckay. So M. Marenberg was on the phone
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wth you. Anybody el se from NDC?

A No, | don't think on this call, no.

Q WAs anyone from Veri Sign on the call?

A No.

Q Had Veri Si gn asked you to reach out to
I CANN?

A No.

Q And do you recall if anyone ot her than

John Jeffrey and Akram Atall ah were on the |line?
A | don't believe that anyone el se was on --
at | east no one was disclosed to ne if they were.
Q And do you recall what you said to
M. Jeffrey and M. Atall ah?

A | think in summary, what | just previously
nmenti oned, which was, "Listen, | am sure you are
hearing just |like we are that the DQJ i nvestigation

Is going to end wthout further action. You know,
I know that the Donuts CEP has been going on for a
very long time and can we expect that to cone to an
end any tine soon?"

Q And what did they tell you?

A. There wasn't nmuch of a concrete answer.
You know, all along | think for sone tinme the
general nessage that we were getting was that that

Donuts CEP was going to end, but it never did.
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Cbviously it did eventually, but there was no real

concrete answer given other than when it ends and

If there are no accountability nechani sns, we'l|l

fol |l ow our process.

Q Dd they say that when it ends and when

there are no accountability nechani sns pendi ng,

t hey woul d proceed to contract for .VWEB w th NDC?

A | can't say that they said that verbatim

but I think it was along the lines that they would

follow their process. As far as | knew it, the

process was that if there were no accountability

nmechani snms, there was nothing standing in the way

froma Registry Agreenent.
Q A Regi stry Agreenent with NDC?
A Wth NDC, correct.
Q Ckay. Let ne ask you this: D d you

follow up with anyone at Veri Sign about the

conversation you had with M. Jeffrey and M. Akram

and M. WNarenberg?
A | probably gave them a summary of the

conversation, yes, although | can't be certain.

nost |ikely circunstances, | updated them on the

conver sati on.

Q Are you aware that someone from Veri Si gn

reached out to I CANN staff in January 2018 to ask
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about the process of having NDC assign the Registry
Agreenment to Veri Sign?

A | recall in preparation for this, | recal
per haps seeing that there was a contact about that.

Q Let's just take a quick look at it. It is
Tab 32, Exhibit C-115.

I have two questions. First of all is

whet her outside of preparing for the testinony, do

you recall seeing this exchange of emails at the

tine?
A | can't recall, no.
Q Were you aware that these conmmuni cati ons

were taking place at the tine?

A | honestly can't recall. | recognize
Jessi ca Hooper's nane as someone who was assi gned
by Veri Sign at sone point to help with the
assi gnnment process. | think she was becom ng
famliar with the assignnent process.

Q Do you recall speaking to her or anyone

el se about that?

A You know, | believe | did have a phone
call with someone. | think Jessica -- M. Hooper
was probably one of those people. It is just kind

of a preparatory call where we kind of tal ked about

what their understanding of the assignnent process
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was as the way they read it through | CANN s website

and t he gui debook.

Q Do you recall when that conversation took
pl ace?
A | really can't, no.

Q Do you recall if they --

A It was obviously prenature.

Q Do you recall if they told you that they
had al ready been in contact w th | CANN?

A No. | don't recall that.

Q Ckay. Let's take a |look at what's behind
Tab 31 of your binder, which is Exhibit C 182, and
this is an email -- oh, we were |ooking at that.

So this is the email on top of that enmail
chain. It is an enail fromyou to John Jeffrey and
Akram At al | ah, dated February 15, 2018.

Do you recall whether between the phone
call in Decenber 2017 and this February 15th, 2018,
emai |, there had been any ot her comruni cati ons
bet ween you and | CANN?

A | can't be certain, but | don't believe
t here were.

Q Ckay. And so you wite to M. Jeffrey and

M. Atallah, quote, "I hope this nessage finds you
well. Inline with our previous conversation, | am
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contacting you regardi ng NuDotco signing the
Regi stry Agreenent for .VWEB. Now that the DQJ CID
has concl uded and that there are no pendi ng
accountability nmechani sns associated with our
successful bid at the auction for this string in
2016, the next step in the process is for us to
execute the Registry Agreenment. Please |let ne know
if you'll have sufficient tinme to get that to ne
this week. Thanks so nuch for all your help
t hroughout this process, and | look forward to
wrappi ng this up."

Did you wite this enmail yourself?

A It definitely |ooks |ike ny | anguage, yes.

Q Did anyone from | CANN respond to this

emai |l ?
A | don't believe they did.
Q So what was the next conmunication you had

with | CANN after this?

A Again, | can't be certain, but | guess at
sone point there was a notification that -- well, |
can't be certain if there was a notification that
there was no | onger any accountability mechani sns
or whether or not that was for the entire
contention set, or in -- | believe it is in June we

recei ved the Registry Agreenent to sign.
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Q And when you received the Registry

Agreenent, you signed it and returned it to | CANN?

A As fast as | possibly coul d.
MR De GRAMONT: M. Chairman, | think I

amgetting close to the end of ny exam nati on.

Could | just have a two-m nute break? | may have

about 15 mnutes nore or so, but | just want to

confer with ny col | eagues.

ARBI TRATOR BI ENVENU: Absolutely. | think

we wll keep the witness in the hearing room but

you are free to consult your coll eagues.

MR. De GRAMONT: Thank you, M. Chairman

(Wher eupon a recess was taken.)

VR. De GRAMONT: M. Chairman, |'msorry

that it took a little | onger break than we thought,

but the tinmne was well spent.
| have no further questions, M. Rasco.
Thank you very much for your tinme today.

THE W TNESS: Thank you very nuch.

ARBI TRATOR BI ENVENU:. M. Marenberg has a

few questions for M. Rasco, and as we did for the

previous witness, | will begin. |If ny colleagues

have additi onal questions, they will go after ne.

M. Rasco, could |I ask you to take a | ook

at Paragraph 58 of your w tness statenent?
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THE W TNESS: Yes, M. Chairnman.

ARBI TRATCR BI ENVENU: There you say in the

first sentence that
Redacted - Third-Party Designated Confidential Information

Do you see that?

THE WTNESS: | do, that's correct.

ARBI TRATCOR BI ENVENU: The questi on of
whet her Redacted - Third-Party Designated Confidential Information

THE WTNESS: | don't recall it being a
part of the negotiations, M. Chairnan.

ARBI TRATOR BI ENVENU:  You don't recall the
determ nati on bei ng nade on the part of NDC or as
part of its negotiations with VeriSign as to
whet her or not -- let nme finish, if | may.

THE W TNESS: Yeah, sorry.

ARBI TRATOR BI ENVENU:. Do you recall a
determ nati on bei ng made -- and, of course, please
do not di sclose any di scussion you nay have had
with counsel. But do you recall the determ nation

bei ng made in the course of your negotiations with

Veri Si gn Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

THE WTNESS: | amhaving a little trouble
totry to figure out how to answer the question.

The way that | understood

Redacted - Third-Party Designated Confidential Information

ARBI TRATOR BI ENVENU: Was t he question of
whet her the gui debook -- or 1'll say the program
rules in order to include both the gui debook and
the auction rules. Ws the question of whether the
programrul es required disclosure of the DAA to
| CANN di scussed wi th | CANN?

THE W TNESS: Di scussed with | CANN, no, |

don't believe so. In what context? | am not sure.

897

BARKLEY
ARBITRATION - VOLUME V Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

ARBI TRATOR BIENVENU: | am asking if you
had a di scussion with | CANN about whether that kind
of an agreenent needed to be disclosed to then?

THE WTNESS: No, sir. No, we did not.

MR, MARENBERG M. Chairman, you neant to
be i nquiring about discussions he had with | CANN
and not Veri Sign?

ARBI TRATOR BI ENVENU:. Yes, | neant to ask
| CANN. Prior | asked the clarifying, but now | was
t al ki ng about | CANN.

M. Rasco, as you sit here today, |
bel i eve you are aware that in Novenber 2016 the
| CANN Board turned its mnd to the questi on of
whet her NDC s bid was conpliant with the program
rul es and deci ded not to pronounce itself on that
question. Are you aware of that?

THE WTNESS: In the context of this
heari ng, | became aware of that.

ARBI TRATOR Bl ENVENU: Exactly.

Now, when did you -- wthdrawn.

Were you infornmed of that decision in the
days, weeks or nonths foll ow ng that decision?

THE WTNESS: | don't believe | ever was,
no.

ARBI TRATOR BIENVENU: So it is in the
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context of this IRP that you becane aware of that?

THE WTNESS: | believe that's correct.

ARBI TRATOR BI ENVENU: So if we | ook at the
| etter under Tab 33, which is a letter sent by
M. Marenberg to | CANN, you recognize this letter?
It is the very last tab of the w tness bi nder.

THE WTNESS: Yes, | see that, yes.

ARBI TRATCOR BI ENVENU:  You recogni ze t hat
letter?

THE WTNESS: | do. | haven't seen it in
sone tine, but |I vaguely recognize it, yes.

ARBI TRATOR Bl ENVENU: If we | ook at the
| ast paragraph of that letter, so basically this is
a letter conplaining to ICANN that a lot of tine
has passed since the auction, and we have reached a
poi nt when a Regi stry Agreenent should be delivered
for execution to NDC. In substance, | believe
that's what the |etter says.

In the | ast paragraph we read this, "I CANN
has gone to great |engths over a very |long period
of time to protect what it thought m ght be any
Interests of other parties, including," et cetera,
and then we have the sentence, "That process is
conpl ete.”

Wien that |letter was sent out, and |
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assune it was with your approval, you were not
aware that the | CANN Board had deferred

consi deration of whether NDC s bid was conpli ant
wth the programrul es, were you?

THE WTNESS: | was not aware. |n ny
experience, nost new TLD applications didn't go
before the | CANN Board to go to signing. But | was
not aware that the Board had nmade a decision not to
deci de.

ARBI TRATOR BI ENVENU:. Thank you,

M. Rasco.

Do ny co-panelists have questions for
M. Rasco?

ARBI TRATOR CHERNI CK: | do not.

ARBI TRATOR KESSEDJI AN:  Sorry, took ne

sone tine to unnute. No. | decided not to ask the
questions that | initially had because the topics
had been covered, even though I amstill fairly

confused about sone of the answers, but | think in
ternms of time, | think I will refrain.
ARBI TRATCOR BI ENVENU: Thank you very nuch.
M. Marenberg, any redirect for M. Rasco?
MR, MARENBERG Yes. May | just have two
m nutes to cut some questions and nake it very

brief?
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ARBI TRATOR Bl ENVENU: O course. Wave

your hand when you're ready.

MR MARENBERG | amjust going to go off

and then cone back.

(Wher eupon a recess was taken.)

MR, MARENBERG | am ready whenever you

are, M. Chairnmn.

ARBI TRATCOR BI ENVENU:. We are ready for

your questions, M. Marenberg. Please proceed with

your redirect.

REDI RECT EXAM NATI ON
BY MR MARENBERG

Q Can we put up Rasco Exhibit O pl ease?
Wul d you go to the text of the enail?

ARBI TRATOR BI ENVENU: Do you know whi ch
tab of the exhibit book?

MR De GRAMONT: It is Tab 13.

ARBI TRATOR Bl ENVENU: 13, thank you,
M. De G anont.

Q BY MR MARENBERG | believe, M. Rasco,
you were shown this exhibit by M. De G anont, and
he asked you a coupl e questions about it.

| just want to confirm M. Wllett from
| CANN reached out to you and asked you to call her;
Is that correct?
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That's correct.

And you did that sanme day?

> o >

| believe it was the sane day, yes.

Q Now, if we could put up paragraph --
excuse ne, Exhibit C 75 and turn to Page 4, which
is Ms. Wllett's summary of the conversation that
she had with M. Rasco. Go to Page 4, please.

M. De Granont, what was -- that's it.
Ri ght there.

And you were shown this exhibit earlier
your testinony here today.

Do you recall that?

ARBI TRATOR BI ENVENU:. This is Tab 14 of
t he wi tness exhibit?

THE WTNESS: Yes, | recall.

Q BY MR MARENBERG Now, M. De G anont
hi ghl i ght ed various sections of this docunent wt
you, and he has w th ot her people.

I want to highlight another section.
Woul d you hi ghlight Paragraph 1. It reads, "Wen

| CANN previously contacted hi mabout potenti al

i n

h

changes, he assuned that the confirnmati on was part

of the standard auction process, and his response
was relatively brief."”

M. Rasco, is it your understandi ng that
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what Ms. Wllett is referring to there is your

initial email exchange or exchange on the portal

with --

A M. Erwn.

Q -- M. Erwin; is that correct?

A That's correct.

Q All right. And Ms. Wllett is recounting
what you said to her about that exchange in 2016,
correct?

A That sounds correct, yes.

Q Now, a fair anmount of ink has been spilled

I nsi nuating that you have changed your view of what

you said to M. Erwn over tinme now that we are in

an | RP proceedi ng.

But at the tinme you had this conversation

wth Ms. Wllett in 2016, was there an |IRP
proceedi ng i nvolving Afilias?

A. No, there was not.

Q And so when you told Ms. WIllett and gave

t he expl anation of your response to M. Erwin as
that it was sinply part of the standard auction
process and that you quickly responded to

M. Erwin, that was not in the context of any
declaration or witness statenent prepared in

connection with any IRP or litigation?
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A No, not at all.

Q All right. Before there was ever any of
this contention, you had told M. Erwn essentially
what you said in your witness statenent -- you had
told Ms. Wllett essentially what you said in the
W tness statenent, which was, "I fired off a quick
response to M. Erwin as part of the standard
auction process"?

MR De GRAMONT: M. Chairman, | am not
objecting to | eadi ng questi ons because | want this
to go fast, but at sone point M. Marenberg cannot
testify for the witness. So | will object to that
| ast question as | eading.

MR. MARENBERG "1l wthdraw it.

ARBI TRATOR Bl ENVENU: | think, M. De
Granont, we all understand what's happeni ng here,
but your point is well-taken by your coll eague, |I'm
sure.

MR, De GRAMONT: Thank you.

Q BY MR MARENBERG Now, if we could put up
Exhibit C 100, which is Tab 18 in the binder?

ARBI TRATOR BI ENVENU:. Just so that it is
clear, when | said we all understand what's
happeni ng now, | nmeant to say that counsel is

sinmply trying to go through points to be covered in
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t he nost efficient way. That's what | neant.
MR. MARENBERG Right. Thank you,

M . Chai r nan.

Q So this is your exchange with Ms. Wllett

on the 31st of July of 2016, and you wite to her,

Redacted - Third-Party Designated Confidential Information

To your know edge, was this the first tine

you said anything to | CANN about Veri Sign's
i nvol venent in the . \WEB TLD?

A | believe this was the first tine |
nmenti oned Veri Sign, that's correct.

Q Now, did you discuss

Redacted - Third-Party Designated Confidential Information

A. | don't recall exactly, M. Marenberg, but

I know that the plan all al ong was, subsequent to

t he auction, to notify I CANN i nmedi ately of
Redacted - Third-Party Designated Confidential Information

Q Did you have an under st andi ng yourself as

t o whet her Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A | knew that no matter what, they were
going to be aware of the agreenent. | can't be

sure as to whether or not they were going to ask

for a copy of it, but I knew that we were going to

have to | et them know about our agreenent and about

Redacted - Third-Party Designated Confidential Information

Q Is it fair to say that
Redacted - Third-Party Designated Confidential Information

A Wel |, yeah, correct.
Redacted - Third-Party Designated Confidential Information

Q Is it accurate to say, in essence, from
t he begi nning of the negotiations wth Veri Sign

over this deal,
Redacted - Third-Party Designated Confidential Information

VR. De GRAMONT: M. Chairman, | want this

to go quickly, but M. Marenberg is really
testifying for the witness. So object to that
questi on as | eadi ng.

ARBI TRATOR BI ENVENU: M. Marenberg, do
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you want to reformul ate your question?

MR MARENBERG |I'll withdraw it, your
Honor .

Q Now, |let me just go back to the Exhibit
C- 100.

At the tinme that you nentioned to
Ms. WIllett on Jul y 31st t hat Redacted - Third-Party Designated Confidential Information

what was the nature of the bl ogosphere as
it concerned the .WEB TLD?

A So if | recall correctly, even prior to
the auction | believe the filings from Donuts or
Ruby G en were nmade public in their attenpts to try
to stop the auction. So at that point | guess the
scuttl ebutt or the gossip going around was, wow,

t here nmust be soneone behind this. And there were
kind of -- | don't know if you woul d say
suppositions or there were assunptions that, wow,
it must -- what if one of the big players is here?
What if, could it possibly be Veri Sign?

And t hen subsequent to the auction or
around the tinme of the auction when the actual
dol | ar anobunt cane out, | have a feeling, if |
recall correctly, there was, you know, definitely
bl oggers, whether it was Kevin Mirphy of Domain

Incite or Kieren McCarthy, | forget where he was
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witing at the tinme, but probably witing about the
potential participation of VeriSign.
Q Can we put up Exhibit C 43, please?

MR De GRAMONT: M. Chairman, | have a
feeling counsel is about to go beyond the scope of
cross-examnation, and if so, | will object to
t hat .

MR. MARENBERG | don't believe so.

ARBI TRATOR BI ENVENU: Wuld you like to
respond to that objection, M. Marenberg?

MR MARENBERG | think I amjust putting
up the clarifications that M. De G anont asked him
and putting it in that context.

MR De GRAMONT: | didn't go through that
with this witness, but why don't we hear the
question and then I'lIl deal wth the objection.

Q BY VR MARENBERG |Is this an exanpl e of
t he types of comruni cations that were circul ating
i n the bl ogosphere in the aftermath of the .WEB
aucti on?

A That's correct, this is an exanpl e of
t hose assunptions that Veri Sign was potentially
I nvol ved.

Q Ckay. Now, let's go back to Exhibit
C- 100, please.
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ARBI TRATOR BI ENVENU. Tab 187
MR. MARENBERG  Tab 18.

Q Now | want to focus your attention on the
next email after the one you sent on July 31st and
after Ms. Wllett's response.

That's your email of August 4th. For what
pur pose were you witing Ms. Wllett on August 4th?
A. I was confirmng that they received the
paynent and i nquiring about the CIR which is the

invitation to contracting.

Q Ckay. At this point in tine, did you have
an under st andi ng when you were comruni cating with
Ms. WIillett as to whether she understood that
Veri Sign was involved in sone way in the . WEB TLD?

A | don't know what she thought, but | had
al ready - - Redacted - Third-Party Designated Confidential Information

, So | am assum ng she al ready knew
about it.

Q Ckay. And let's go to the top enmail on
t he page, which is Ms. Wllett's response. Sane
docunent, top enumil, please, C-100. Thank you.

And Ms. WIllett responds to you,

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

What did you understand she was telling
you t here?

A From ny point of view,

Redacted - Third-Party Designated Confidential Information

Q This was after Veri Sign's involvenent had

been di scl osed, correct?

A That's correct. It didn't -- in other
words, it didn't ook |like there was nuch of a
surprise here.

MR. MARENBERG | have no further

questi ons.

ARBI TRATOR BI ENVENU: Thank you very much,

M . Marenberg.

M. Rasco, | would |i ke, on behalf of the

ot her nenbers of the Panel and i ndeed on behal f of

all the participants in this process, to thank you

for your evidence and for your tine.
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THE W TNESS: Thank you very nuch,

M . Chai r nan. It was fun.

ARBI TRATOR Bl ENVENU: M. Rasco, | nust

I nstruct you not to discuss your evidence and your

testinony with any ot her persons who
to appear before the Panel.

THE W TNESS: Yes, sir.

ARBI TRATOR BI ENVENU:  Thank

are schedul ed

you very much,

I ndeed.

THE W TNESS: Thank you.

ARBI TRATOR Bl ENVENU:. W are on to our
next wtness. M. LeVee, wll you be | eading or

I nt roduci ng the w tness?

ARBI TRATOR KESSEDJI AN:  Can

we can have a

short break, probably five or eight mnutes, no

nor e?

ARBI TRATOR BI ENVENU:  An unschedul ed

br eak?

ARBI TRATOR KESSEDJI AN: An unschedul ed

br eak, yes.

ARBI TRATOR BI ENVENU: | see

agr eenent by

our friend M. Chernick, so |let's have an

unschedul ed break of five m nutes.

In the neantime, M. LeVee,

you can

per haps ensure that the wtness -- can you tell us
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if the witness is ready?

MR. LeVEE: The wi tness should be in his

own holding room | believe that's been confirned.

| apol ogize. | had expected the Panel to take

short break.

a

ARBI TRATOR KESSEDJI AN: | am readi ng your

m nd, M. LeVee.

MR. LeVEE: M/ apologies, but | amsit

here getting ny conputer activated.

ARBI TRATOR KESSEDJI AN:  Let's neet in

m nut es.

ting

five

MR. LeVEE: Five mnutes is good wth ne.

(Wher eupon a recess was taken.)

ARBI TRATOR Bl ENVENU: Wl cone, again,

M. Litw n.

MR LITWN  Thank you, M. Chairnan.

ARBI TRATOR BI ENVENU: M. Disspain,

wel cone. My nane is Pierre Bienvenu. | chair

Panel in this IRP. My coll

Cat heri ne Kessedji an, whom

eagues are Professor

| assune you see on

screen, and M. Ri chard Cherni ck.

THE W TNESS:  Yes,

t he

your

| can see them Thank

you.
ARBI TRATOR BI ENVENU:  Very well. So first
of all, on behalf of the Panel, welcone to you.
912
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Sir, you have signed a w tness statenent
in relation to this case dated 1st June 2020.

THE W TNESS: Yes, | have.

ARBI TRATOR Bl ENVENU: And at the end of
your statenent, you swear that the content of your
statenent is true and correct?

THE W TNESS: Yes, | do.

ARBI TRATOR Bl ENVENU: May | ask you, sir,
li kewi se solemmly to affirmthat the evidence that
you wll give to the Panel today will be the truth,
t he whole truth and nothing but the truth?

THE WTNESS: Yes, | do so affirm sir.

ARBI TRATCOR BI ENVENU: Thank you very nuch.

M. LeVee.

MR. LeVEE: Thank you, M. Chairnman.

Good evening, M. D sspain. How are you?

THE WTNESS: |I'mfine, M. LeVee. Thank
you. How are you?

MR LeVEE: | amfine. Thank you.

| have just two questions. One, are you
in the United Kingdon? |s that where you are
testifying fronf

THE WTNESS: Yes, | am

MR LeVEE: Ckay. And second, the Chair

showed you your wtness statenent. Do you have any
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corrections to your witness statenent that you'd
li ke to correct?

THE W TNESS: No, | don't.

MR. LeVEE: Then, M. Chair, | have no
addi ti onal questions and submt M. D sspain to
Cross-exam nati on.

ARBI TRATOR BI ENVENU:. Thank you,

M. LeVee.

The cross-exanmi nation will be conducted by

M. Litw n.
M. Litwin, your wtness.
MR LITWN  Thank you, M. Chairnan.
CROSS- EXAM NATI ON
BY MR LITWN

Q M. Disspain, can you hear nme okay?
A Yes, | can. Thank you very nuch.
Q Excellent. Good evening, sir. |

under stand you have received a bundl e contai ni ng
our exhibits?

A I do have it, yeah.

Q If you could open that on canera, and
M. LeVee may do t he sane.

A Il will do ny best to open it on canera
W t hout cutting nyself.

Q Don't cut yourself. W see it is
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unopened.

A I will put it down so | can open it
properly. Okay. There we go. Gkay. There we
ar e.

Q | regret to say we killed quite a nunber
of trees with it, and I amnot sure we are actually
going to review nuch of it.

A It woul d appear so, but | can use it for

scrap paper |ater.

Q Very good. | am happy to hear to that.
But if | do refer to a docunent in that
bi nder, you wll see that we have marked each page

at the bottomright-hand corner with a uni que page
nunber that is new, and I will be referring to that
page nunber, not to the original docunent nunber.

A You said the bottomright-hand corner?

Q Yeah, shoul d be the bottomri ght-hand
corner.

A So that's | CANN-VWEB_ sonet hi ng?

Q Yes.

A The bi nder wants to spring itself open, so

just give ne a second so | don't | ose any

docunents. | will do ny best. It is kind of
damaged.
Q No worries. As | said, | don't expect to
915
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| ook at nmuch of anything in there.

A Just so you know, it is actually broken.
Don't worry. My apol ogi es.

Q | apol ogi ze.

A No, it is not your fault. | just didn't
want to be an inconveni ence to you.

Q M. Disspain, you are a nenber of | CANN s
Board of Directors, correct?

A Yes, that's correct.

Q Wien did you first join the Board?

A Cct ober 2011.

Q And you have been a nenber of the Board
since that tinme, correct?

A That is correct.

Q I would like to take you back to the
events of Novenber 2016. You stated in your
W tness statenent that | CANN | awyers periodically
provi ded updates to the Board regardi ng the status
of .WEB; is that correct?

A That's correct.

Q And t hese updat es address vari ous | egal
matters, such as the Ruby G en litigation against
| CANN regarding . WEB, correct?

A Yes, that's correct.

Q And t he associ ated CEP that Donuts, Ruby
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den's parent entity, had initiated concerning
.VEEB; is that correct?

A Yes, that's correct as well.

Q And the conplaints that Afilias had nade

to | CANN s onmbudsman regardi ng . \EB?

A Wll, | think we knew that a conpl ai nt had

been made, but we didn't have any of the details.
That woul d not have been appropriate. Conplaints

to the onbudsnman, obviously they'd conplained to

t he onbudsman, so we didn't have any of the details

of that.
Q What about the letters that Afilias had

witten to M. Akram Atall ah that had rai sed

concerns regarding how the .\WEB contention set had

been resol ved, were those discussed during those

updat es?
A I think we certainly knew about them
because they were -- as Akram said, they were

public. They woul d have been part of the briefing,

if you will, to discuss the issue.
Q And at the tinme in 2016, M. Atallah was

the president of | CANN s d obal Donmi ns Divi sion,

correct?
A | believe so, yeah.
Q Cenerally speaking, he was responsi ble for
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overseeing the adm nistrati on of the new gTLD
Program right?

A Reporting to the CEO but yes.

Q Now, you attended the public | CANN
nmeetings that were held in Hyderabad, India in
Novenmber 2016, correct?

A | did, indeed.

Q And during those neetings, did you attend

a Board wor kshop sessi on on Novenber 3rd, 2016,
where | CANN | egal briefed the Board about .WEB?

A The answer to that is yes, although I
couldn't be certain about the actual dates, but
yes, at Hyderabad in Novenber we had a briefing
session on the issue.

Q | will represent to you that in | CANN s
privilege log, there is an entry for a transcri pt

of a Board workshop session that took place on

Novenmber 3rd. If | amrepresenting that correctly,

woul d that help you recall that that is the subject

of the discussion?
A If that's what it says, then | accept
that's what it was, yes.

Q I will also represent, as far as | can

tell fromICANN s website, the first neeting of the

| CANN Board was on Novenber 5th. |Is it your
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recollection that this workshop was hel d before
t hat regul ar neeting?

A So you say "neeting," you nean fornal
neeti ng of the Board?

Q Yes.

A If you do, the answer is yes.

Q Ckay. Was there a discussion during that
November 3rd wor kshop that the conversati on you
wer e having was privil eged?

A Yes.

Q And that neeting took place in |India,
correct?

A It took place in Hyderabad, yes.

Q And | CANN carries out its activities in
conformty with the principles of international
| aw, correct?

A. | can't -- | don't understand -- | can't
answer that question. | don't know what you nean.
| CANN carries out its activities pursuant to
California law, | think.

Q So already | have m srepresented to you
sir, we are going to take a | ook at your w tness
bi nder .

A Not a probl em

Q But it is at the begi nning?

919

ARBITRATION - VOLUME V

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A G ven the state of it --

Q If you can turn to Tab 4, sir.

A Yes, | have got Tab 4.

Q And if you can, if you just give ne a
m nute here, if you turn to Page 5, these are
| CANN' s byl aws.

A Hang on, is this your page nunber?

Q Yes. Exhibit C 1, Page 5.

A I am on Page 5, yep, yep, yep.

Q If you | ook at Section 1.2(a).

A Yes, | have got that.

Q It says, "In performing its Mssion, | CANN

nust operate in a nmanner consistent wth these
Byl aws for the benefit of the Internet community as
a whole, carrying out its activities in conformty
wth relevant principles of international |aw and
I nternati onal conventions and applicabl e | ocal
| aw. "
Do you see that?

A | amfine with that, and yes, that's
absol utely what the byl aws say.

Q So when there was a -- when you wite in
your w tness statenent, sir, that the Board's

communi cations wth counsel during the Novenber 3rd

wor kshop session were privileged, which set of | aws
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regarding the legal privilege are you referring to?

A I"mreferring to advice recei ved by our
| awyers. | amnot an international |awer, and you
are asking ne to provide you with a | egal opinion
which | can't do.

Q So you don't -- sitting here today, you do
not have an under standi ng of which | aws concerni ng
| egal privilege were governing that neeting in
| ndi a?

A I have an under st andi ng.

MR LeVEE: M. Chairnman, could I
interrupt briefly? There has al ready been
litigation or activity regarding Afilias's clains
relating to this neeting, and the Panel concl uded
what it did. | amnot going to say what the Panel
concluded in front of the w tness.

But this clearly is an inproper |ine of
questioning with respect to a |legal issue. The
W t ness has already said he doesn't know the | egal
I ssue, but he also did say he understood California
| aw appl i ed.

ARBI TRATOR Bl ENVENU: Let us see where
we're headed with M. Litwin's questions, and
invite you to reformul ate your objection as the

case may be.
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MR LeVEE: I will do that.

Q BY VR LITWN M. D sspain, do you need

ne to restate?

A Yes, | do. | have no idea what you were

asking ne. So you have to start again, |'mafraid.

Q So ny only question was whether, sitting

here today, you have any understanding as to which

privilege rules applied to the neeting you were
havi ng i n Hyderabad, |ndia?

A My understanding is we were instructed

that that neeting was privil eged, not specifically

by what law, but that it was privil eged.
Q Now, M. Disspain, | amgoing to ask you
series of questions regarding the Novenmber 3rd

wor kshop sessi on.

a

I will not ask you to reveal the substance

of any privileged comuni cati on made duri ng that
wor kshop, and certainly by ny questions | am not
intending to elicit any answers that woul d reveal

any such privil eged conmuni cati ons.

I would therefore request that, just to be

safe, you keep your responses brief, but naturally

you shoul d be guided by the instructions of your

counsel in this regard. But | just wanted to nake

that clear up front.
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A | appreciated it, and | understand. Thank
you very much.

Q To the best of your recollection, how many
directors attended the Novenmber 3rd wor kshop
sessi on where issues related to . WEB were
di scussed?

A | wouldn't start to put a nunber on it.

My recollection is there were a significant nunber
of Board nenbers present, but | couldn't tell you
how many.

Q Coul d you give ne an approxi mati on of what
percent age of the Board was present?

A It would be very nmuch a guess, but in ny
mnd | woul d suggest it was certainly nore than 50
percent. It could have been up to -- it could have
been everyone, but certainly nore than 50 percent,
In ny mnd.

Q Did anyone from | CANN staff attend the
Novenmber 3rd wor kshop?

A Yes, lots of people from-- are you
tal ki ng about this specific session or just
general ?

Q Yes, yes.

A Thi s specific session?
Q This specific session, where -- the
923
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Novenmber 3rd workshop | am going to
the issue -- the |l egal issues regard
di scussed.

A Yes, certainly the | awers
Jeffrey was there. | think Any Stat
the CEO was there. Again, | don't h

refer to when

ing . \EB were

di d. John
hos was t here,

ave a cl ear

recollection. | would be surprised to di scover

that Akram Atall ah wasn't there. |

amnot telling

you stuff fromactual nmenory. | amtelling you it

woul d surprise ne if he hadn't been,

was certainly staff present.

but yes, there

Q So just to be clear, M. Disspain, | am

not asking you to speculate. | am asking you, to

t he best of your recollection, was M. Atallah in

at t endance?

A | believe he was.

Q What about Ms. Wllett?

A | don't renenber.

Q QG her than M. Atallah, wer
ot her nenbers of | CANN staff present
Novenber 3rd wor kshop session, also
| egal staff, that you recall?

A. Not that | can recall

e there any
at the

ot her than

Q So just to clarify again, what we are

tal king about in the Novenmber 3rd wo
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is it fair to say, and this is really a yes-or-no
question, that nultiple topics were di scussed
during the entirety of that Novenber 3rd wor kshop
unrel ated to . V\EB?

A Now you have confused ne because you said
bef ore, you said when you refer to the Novenber 3rd
wor kshop, you are specifically referring to a
di scussi on about this.

Q Correct. What | amtrying to just get at,
sir, I just want to understand, this was one of the
topics that were di scussed at the workshop? And
then we'll go on.

A During the day, during our sessions, a

nunber of topics were discussed, yes, that is

correct.
Q Ckay. So fromnow on when | refer to the
Novenmber 3rd workshop session, | amjust going to

refer to the discussion regardi ng . V\EB.
To the best of your recollection, how | ong

was the di scussion concerning .WEB?

A | couldn't -- | genuinely couldn't say. |
don't know. | would be specul ating.
Q Ckay.
A | would be saying -- I'd be thinking it
t hrough and saying, well, | know what was
925
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di scussed, how |l ong woul d that take, et cetera, and

that's what you don't want ne to do, so | don't

know.
Q Wul d you say it was nore than 15 m nutes?
A I'"mgoing to resort to a reply | gave you
earlier in another context. | would be surprised
If it wasn't nore than 15 m nutes, but | renenber

there being a full and open di scussi on about the
topic. Howlong it actually took, | couldn't say.
Q Ckay. Had there been another sort of ful
and open di scussi on of |egal issues regarding .VWEB
in any of the other updates that had been provided

to the Board?

A You nean at Hyder abad?

Q No, at any other tine that you recall.

A | don't recall there being any
face-to-face discussion. | do recall that we were

kept up to speed with what was happening to sone
extent, but | don't recall that -- so we received
updates in respect to what was going on with .VEB,
but | don't recall a Board di scussion.

Q Now, the discussion regarding .VWEB that

t ook place on Novenber 3rd, did that -- | CANN was

i nvolved in active federal court litigation with

Ruby G en at the tine. So the briefing, | assune,
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woul d have included a di scussion of Ruby den's
case; is that right?

A Well, it included an update on Ruby den's
case, yes.

Q And Donuts' CEP that we nentioned earlier?

A Again, it would have been -- we woul d have
been briefed that that had happened, that was
happeni ng, yes.

Q What about what | CANN was doing in
response to the letters that M. Atall ah had
received fromAfilias?

MR. LeVEE: That question | wll object to
because it Is so vague.

Et han, can you make it a little bit nore
clear? W are trying to nake sure -- you are
trying to make sure he doesn't waive the privil ege.
| amtrying to make sure he doesn't waive the
privilege. That question --

THE WTNESS: |I'Ill be guided by both of
you as to whether | amwaiving the privilege or
not, so |I am confortable.

Q BY VR LITWN | think you should |isten
to I CANN s | awyer.

A I think you are probably right.

Q That's not ny role here today, but | do
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want to make sure that | am sensitive to this.

So |l wll rephrase the question. So did

the Board al so recei ve an update about | CANN s
response to Afilias' letters to M. Atall ah?

A My recollection is that we knew t hat

| CANN

had sent out a questionnaire, if that's what you're

aski ng ne.

Q Yes. That is what |'m asking you. Thank

you.

Did the Board di scuss on Novenber 3rd

Ms. WIllett's preauction investigation of NDC?

am asking just for a yes-or-no question, not about

t he substance.

A | don't know what you're referring to
| amafraid |l can't -- | don't know what
Ms. Wllett's preauction investigation is, so
can't answer that.

Q What about the onmbudsman's

, SO

pre-investigation auction -- excuse nme. Let ne

rephr ase.
What about the onmbudsnman preauction

I nvestigati on of NDC, was that discussed?

A. W woul dn't di scuss what the onbudsman had

done, because that's a matter for the onmbudsman and

that remains with hi mand no one el se.
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Q | can represent that other contention set
nmenbers had conpl ai ned about the .\WEB auction at
one point or another. D d the Board di scuss any
conpl aints that were brought by any contention set
menber other than Afilias or Ruby @ en during the
Novenmber 3rd wor kshop?

A. Not that | can recall

Q You note in your witness statenent that

Board nmenbers asked questions of | CANN s | egal

counsel during the Novenber 3rd discussion of .WEB.

To the best of your recollection, sir,
could you please identify everyone who asked a
question of I CANN s | egal counsel during the
Novenber 3rd di scussion of .WEB?

A Well, no, for a couple of reasons, but
mai nl y because | can renenber the events and the
di scussion, but you're asking ne to identify
particul ar individuals who had asked parti cul ar
questions, and | can't do that.

| know there was a discussion. | know

that Board nmenbers were present. | know that --

believe, as | have already said, that 50 percent of

t he Board was present, but | would not be able to
tell you who spoke, and | wouldn't be able to tell

you what questions they asked.
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Q Wll, | amcertainly not asking you to
reveal what questions were asked, sir.

Let nme ask you this: D d you ask any
questions during that Novenber 3rd discussion of
. V\EB?

A | believe that | probably did.

Q Sitting here today, do you have a
recol | ecti on one way or another?

A Vel l, you see, here's the challenge. |
know me, so | know that it's highly likely I would
have asked questi ons.

But if you're asking ne can | actually
remenber, | know you are not going to ask ne what
they were, but logically for me to renenber, I

woul d need to renenber the questions, the answer is

no. To revert to a previous answer, | would be
surprised if | did not.
Q Under st ood. W sound very nuch ali ke,

M. Di sspain.

You note in your wtness statenent that
you received briefing materials in advance of the
Novenmber 3rd neeting, correct?

A Correct.
Q And did those briefing materials include a

copy of the August 25th, 2015, Veri Si gn- NDC Domai n
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Acqui sition Agreenent?

A Not to ny recollection.

Q Did the briefing materials contain a copy
of the August 23rd, 2016, letter from M. Ronald
Johnston of Arnold & Porter on behalf of Veri Sign
to M. Eric Enson of Jones Day on behal f of | CANN?

A Again, not to ny recoll ection.

Q You nentioned a few mnutes earlier that
| CANN had sent questionnaires out in response to
Afilias's conplaints. Wre the responses to those
questionnaires that were received fromAfilias
i ncluded in your briefing nmaterial s?

A Not to ny recollection.

Q What about the answers that were received
to the questionnaire from Veri Sign or NDC, do you
recal | ?

A | don't recall any responses or the
questi onnaire.

Q Did you ever discuss any issues regarding

.MEB with M. Atall ah?

A Are you asking ne personally or are you
asking ne --
Q Yes, personally.
A Not that | can recall, no.
Q Since the Board was al so di scussing the
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Ruby G en .VEEB litigation, did the briefing
materials also contain -- or did the briefing
materials contain a copy of Ruby d en's pl eadi ngs
fromthat case?

A Again, not that | can recall. | don't
renmenber seeing those.

Q Did the briefing materials contain a copy
of any of the legal briefs at that had been fil ed
as of Novenber 3rd, 2016, in that case?

A Again --

MR LeVEE: Let ne just interrupt. | am
letting this go on, but I am confident that
what ever materials were provided to the Board woul d
t hensel ves be -- the fact of a | awer giving a
docunent to the Board would itself be privil eged.

| don't think it is appropriate -- and |
don't want to waive the privilege, but | don't
think it is appropriate for questions to be asked
about what specific materials were provided to the
Board. They were selected by counsel. That's
al ready been establi shed.

MR LITWN M. Chairman, may | respond
to that, pl ease?

ARBI TRATOR Bl ENVENU: | was going to

invite you to do so.

932

BARKLEY
ARBITRATION - VOLUME V Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR LITWN  Thank you, M. Chairnman.

Wt hout bel aboring the point, it is
wel | -established that the identity of a document
that is provided by a lawer to a client is not
privileged, but the contents of that docunent and
any di scussi on about that docunent to the extent
t he docunent is privileged.

So | believe | amentitled to know what
docunents were provided to the Board. To the
extent that they are nonprivil eged docunents,

woul d ask questions about them To the extent it

Is a privileged docunent, | obviously would not ask

questions about them

MR. LeVEE: My | respond?

ARBI TRATOR BI ENVENU:. Just a m nut e,
M. LeVee. | have a question.

What you say is well-established,
M. Litwin, is this a matter of New York | aw,
California law, U S. federal law or all?

MR LITWN: | believe it is all of the

above, and | wll represent that I checked wth ny

et hi cs counsel before enbarking on these questions

here today. | would be happy to provide a witten

opinion to the Panel if it so desires.

ARBI TRATOR Bl ENVENU: M. LeVee, you want
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to respond?

MR. LeVEE: Thank you, M. Chairnman.

The Panel has already rul ed that
California | aw applies, so | amgoing to stick with
California | aw

Under California law, the fact that a
docunent exists, that's not privileged. The fact
that a | awer gives the docunent to the client,
that is privileged because the |l awer is making a
determ nation of what nmaterials to provide to the
client, and that is privil eged.

So | agree with M. Litwn to the extent
that a docunment itself, the very exi stence of the
fact that a letter was sent, that's not a
privileged fact. | haven't argued that it was, but
the transm ssion by the lawer to the client is
privileged. There are nany cases in California
that agree with that concept.

MR LI TWN: M. Chairman, if | mght, |
amreally at the end of these questions, so | think
we are having a debate over an academ c point. But
I f the Panel would |ike to hear further on this, |
woul d be happy to submt sonething in witing so we
do not take up any nore of M. Disspain's tinme.

ARBI TRATOR BI ENVENU: So woul d you |i ke,
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then, to w thdraw your question and nove on to the

next topic?
MR LI TWN Yes, M. Chair man.
ARBI TRATOR Bl ENVENU: Thank you.

Q BY MR LITWN. M. Disspain, you stated

i n your witness statenent that on Novenber 3rd the

Board, quote, "Chose not to take any action

tinme," close quote, concerning .VEB.

at that

Dd the Board take a vote on Novenber 3rd?

A No.

Q Was a straw poll taken?

A Not that | can recall.

Q Was there a show of hands?

A Not that | can recall.

Q Was there a call of ayes and nays?

A No, again, not that | can recall. It was
a decisionto -- a choice, if you wll, to do what

we woul d usually do, normally do with a

| ongst andi ng practice of not interfering when there

was an outstandi ng accountability nmechani sm

Q I will represent to you, M. Di sspain,

that | CANN has stated at oral argunent in this IRP

t hat the Board, quote, "decided to defer" --

A But it wasn't a vote or a straw poll.
ARBI TRATOR BI ENVENU: M. Litwin, | think
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you hadn't conpl eted your questi on.
MR LITWN To clear up the record, why
don't | ask nmy question again.

Q So as | was saying, M. D sspain, at ora
argunent | CANN s counsel represented that during
t he Novenber 3rd neeting, the Board, and | quote,
"decided to defer,"” end quote, "consideration of
Afilias's conplaints regarding the resol ution of
t he .\ WEB contenti on set."

Wul d you agree with that statenment that
t he Board took a, quote, "decision to defer"?

A We decided that it was -- there were
out st andi ng accountability nechani sns.

ARBI TRATOR Bl ENVENU: l'msorry to
interrupt you. There was a break in the
conmuni cation, so we did not hear the begi nning of
your question. Could |I ask you to start again at
t he very begi nning of your answer?

THE W TNESS: The begi nning of ny answer.
Il will do ny best.

The Board di scussed the briefing and it
deci ded that -- we had agreed that we woul d
conti nue the | ongstandi ng practice of not doing
anyt hi ng where there i s an outstandi ng

accountability nechani sm
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| don't recall if there was a specific
agreenent to not to deal with Afilias' issues. It
was nore -- ny recollection, it was nore it is not
appropriate for us to be doing anything in respect
to this because there are accountability --

(Di scussion off the record.)

THE W TNESS: -- and our vari able
practi ces.

MR LeVEE: M. Disspain -- go ahead,

M. Chai r man.

THE WTNESS: Wuld it be hel pful if I
di sconnect and reconnect? Wuld that be hel pful ?

ARBI TRATOR KESSEDJI AN:  Yes.

THE WTNESS: Shall | just do that?

ARBI TRATOR KESSEDJI AN: M. D sspain,

Cat heri ne Kessedjian, nmake sure you are close to
your W -Fi connection.

THE WTNESS: Cdose to ny W-Fi
connection. Thank you. | wll disconnect and
reconnect now.

ARBI TRATOR BI ENVENU:  Yeah, okay.

(Wher eupon a recess was taken.)

ARBI TRATOR BI ENVENU:  You are back with

us. So let's -- do you have a live feed of the

transcript? M. Litwn, do you know where we |eft
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of f?

THE W TNESS: | do. | think --

ARBI TRATOR Bl ENVENU: | think you shoul d
repeat your question.

And, M. D sspain, you are going to have
to repeat your answer, |'m afraid.

THE WTNESS: Not a problem

Q BY MR LITWN:.  Just to summari ze,

M. D sspain, because | think you generally do
recall what ny question was, was -- would you agree
with | CANN s counsel's statenent that the Board
took a, quote, "decision to defer," end quote,
during the Novenber 3rd workshop sessi on?

A So what | said to you in response to that
question is | think the Board nade a choice to
follow its | ongstandi ng practice of not doing
anyt hi ng when there i s an outstandi ng
accountability nmechani sm

| cannot say that the Board proactively
deci ded, proactively agreed, proactively chose to
as to put to do -- as to do it as you put it, which
Is to not pursue Afilias' conplaints.

We just decided that it was our standard
practice not to do anything because there were

out st andi ng accountability nechani sns.
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Q So when you say that the Board did not
proactively decide, is it fair to say you received
a brief fromlegal counsel, questions were asked of
| egal counsel, responses to those questions were
gi ven, and then you noved on to the next item on
t he agenda?

A. Yeah, it wasn't before us for a
decision -- for a formal decision unless we had
chosen to nove to a fornal decision.

What we chose to do was to follow our
| ongst andi ng practi ce.
MR, LITWN:. Excuse ne for one second,
pl ease.
(Wher eupon a recess was taken.)

Q BY MR LITWN: So, M. Disspain, | think
you testified earlier that certain nenbers of staff
were present during the Novenber 3rd workshop where
the . \WEB i ssues were di scussed, correct?

Correct, yes, that's correct.

And that included M. Atall ah?

> O >

That's ny recoll ection.

Q So M. Atallah, at the | east, would have
heard the conversati on and heard the questions that
wer e asked of | egal counsel and the responses that

were given, correct?
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A Yes. If ny recollection is correct and he
was in the room then yes, he woul d have heard.

Q The |1 CANN byl aws require that | CANN nust
make, quote, "any action taken by the Board
publicly avail able within seven busi ness days of
t he concl usi on of each neeting."”

Are you aware of that, sir?

A Yes, | am aware of what you just said,
yes.

Q And that if the Board determ nes not to
di scl ose any action, that the Board nust discl ose
t he reasons for that disclosure; is that also
correct?

A That sounds ri ght.

Q Are you aware that Afilias sent a DI DP --
again, that's D I-D-P for the court reporter -- a
DIDP request to ICANN in early 2018 demandi ng t hat
| CANN di scl ose the status of its .VEB investigation
and the . VB contention set; are you aware of that?

A | amaware there was a DI DP question from
Afilias, and | think that's the one you're
referring to, yes.

Q Are you aware, in response to | CANN s
response to that DI DP request, Afilias filed a

reconsi derati on request?
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A Yep.

Q Are you aware that 1CANN, in its response
to the DIDP request, did not disclose anything
about the Novenber 3rd wor kshop?

A Yes, | think |I would have been aware of
that at the tine. At the tine the reconsideration
request cane in, | would have been aware of that,
yes.

Q Are you aware that the Board deni ed

Afilias' --
A Yes.
Q -- reconsideration request?
A Yes.
Q You state in your -- yes?
ARBI TRATOR Bl ENVENU: Excuse ne. The
Chair here. | amsorry to break your fl ow.

Coul d you, for ny benefit, recall what
preci sely was bei ng sought by the DI DP and what was
t he deci sion and then what precisely was being
sought by the reconsideration request?

MR LITWN M. Chairman, | do not have
t hose docunents in front of ne, but | believe we
w |l have tine that ny team can conpile those so we
can put those on the screen when | conplete ny

questions. Wuld that be acceptable, M. Chairman?
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ARBI TRATOR BI ENVENU:. Yeah, | don't need
to see the docunents. | just need to have an
under st andi ng exactly of what was bei ng sought at
each step and what deci sion was at each step.

But if it takes too long to sumari ze it,
let's defer it.

MR LITWN | just don't want to
m srepresent anything, M. Chairman. | would
prefer to take that later on in the exam nation, if
I m ght.

ARBI TRATOR BI ENVENU: That's fi ne. Pl ease
pr oceed.

Q BY MR LITWN M. D sspain, you state in
your witness statenent that it did not seem prudent
for the Board to interfere or preenpt issues that
were the subject of accountability nechani sns
concerning .VEB; is that right?

A Yes, that's correct.

Q Now, as of Novenber 3rd, 2016, Donuts had
filed a CEP concerning .VWEB; is that correct?

A Yes.

Q And the clains at issue in the CEP had
al so been brought in court as part of Ruby den's
litigation against ICANN;, is that correct?

A If you say so. | can't confirmthat
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personal |l y.

Q Is it your understanding that the clains
that were at issue, at least in the CEP, concerned
t he conduct of | CANN s preauction investigation of
NDC?

A | haven't | ooked at that for sone tine.
That sounds right, but I can't renenber exactly. |
just know that there was an outstandi ng CEP and
that, therefore, waiting for that or any others
woul d be a prudent way to deal with the natter.

Q Now, ot her than the Donuts CEP, as of
Novenber 3rd, 2016, there were no other

accountability nechani sns pendi ng concerni ng . VIEB,

correct?

A Not that | can recall, no, |I don't believe
so.

Q You state in your witness statenent that

t he Board al so consi dered that there m ght be
future accountability mechani sns brought concerni ng
.\V\EB, correct?

A That's correct.

Q So there could be nore CEPs, right?

A There could be nore CEPs. There could be
reconsi deration requests. There could be DI DP

requests. There coul d be other considerations,
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yes.

Q Is a DIDP request an accountability
mechani snf

A Probably not. Fair enough. It would be a
reconsi derati on request or a CEP.

Q O an | RP?

A Or an IRP as an accountability nechani sm
that's correct.

Q Now, if an |IRP was brought, the byl aws
strongly encouraged and were designed to strongly
encourage conplainants to bring a CEP before an
| RP, right?

A Correct.

Q Now, the purpose of a CEP is to narrow
clainms in advance of filing an IRP; is that right?

A Yeah, but | think it is also -- yes, but
in the main, it is also about getting the parties
together to discuss things and see if we can avoid
an |RP, if possible. But yes, you're right. The
purpose is to do exactly what you just said.

Q | guess if everybody agrees you have
narrowed the clains conpletely and everybody can go
hone happy, right?

A Correct.

Q So if ICANN determnes if it agreed wth
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t he clai mant on any issue, that would hel p narrow

the clains in dispute in advance of filing an | RP,
ri ght?
A If they agreed. |If the claimnt and | CANN

agreed on sonething, absolutely it woul d.

Q And if the | CANN --

A By the way, if the claimnt agreed with
| CANN or | CANN agreed with the clai mant,
absol utely.

Q Point taken. And if the | CANN Board
determ ned that it agreed with the clai nant on any
I ssue, that would also help to narrow the clains in
di spute in advance of filing an IRP, right?

A It would except for the fact that the
Board hasn't involved itself and didn't involve
itself in CEPs. The Board -- CEP is an
accountability nechanism The accountability
mechani sm takes place -- that particular
accountability nmechani smtakes place between | CANN
and the clainmant, and so the Board woul dn't get
i nvolved at all in that respect.

Q Wuldn't it be consistent with the CEP for
the | CANN Board, if it had the opportunity to do
so, to consider the nerits of a claimpresented to

| CANN during CEP?
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A It never has. As far as | amaware, it
never has.

Q You state in your witness statenent that
you recall that once there were no pending
accountability nmechani sns in June of 2018, that
| CANN staff changed the status of the .WEB
contention set from"on hold" to "resol ved" and
NDC s status from"on hold" to "in contracting”;
that right?

A Yes.

Q And Afilias' status had changed at the

S

sane tine from"on hold" to "wll not proceed"; is

that al so correct?

A If you say so. | think that's a natural
corollary fromthe nove that you previously laid
out, so yes.

Q So just -- it would be | CANN s genera
practice that if one nenber of a contention set's
status had changed to "in contracting," the other
menbers of the contention set would nove to "wll
not proceed," correct?

A That sounds ri ght.

Q Are you aware that those changes were nade

the very day after Afilias' reconsideration request

was deni ed?
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A No. | nean, | am aware they were made. |
wasn't -- | was aware -- not -- in contrast of the
fact it was the very day after.

Q The | CANN Board did not neet to consider
the nerits of Afilias' conplaints during the
resolution -- regarding the resolution of the .\WEB
contention set in June of 2018 after those
accountability nechani sns had expired, did it?

A | don't think so. Again, you need to run
that past ne one nore tine. Are you asking ne that
we didn't neet to discuss what, Afilias'
conpl ai nts?

Q Yes. So on Novenber 3rd you stated that
t he Board had --

A Yes.
Q -- chosen not to discuss any of the issues
regarding . WEB unti|l all accountability nechani sns

had expired?
You wite in your witness statenent that
t hey had expired in June of 2018 --
A Correct.
-- and now ny question is: D d the Board
nmeet in June of 2018, after those accountability
mechani sns had expired, to discuss those issues

regardi ng the .VWEB?
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A That's a slightly different question. Yes
Is the answer, the Boards did neet. Certainly the
Board Accountability Mechanisns Conmttee net. It
may have been that there were -- ny recoll ection
woul d be that there were other Board nenbers
present.
But originally you asked ne specifically
to discuss Afilias' conplaints, | think, and
that's -- | wouldn't say that. Wat | would say is
that we net -- we were briefed that after the
contract canme off hold that that is what had
occurred, and, in fact, the Board Accountability
Mechani sns Conmittee was briefed prior to it com ng
off hold, that the next step -- the next step in
t he process would be that it would come off hold.
And it was also briefed that Afilias had
witten letters, maybe a letter, | can't renenber
one or nore than one, to say that if that happened,
if it canme off hold, Afilias was going to | aunch an
accountability nechanism | can't renenber if it
says an I RP or not, but |aunch an accountability
mechani sm The BAMC was aware of that.
Q Did the BAMC di scuss the substance of
Afilias' conplaints about how the resol ution of the

.V\EB set had occurred?
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A No.

Q Did the Board during June of 2018 di scuss
the merits of Afilias' conplaints regarding the
resolution of the .WEB contenti on set?

A No.

Q So, M. Disspain, as it turns out, this
was not the only period where there was no
accountability nechani sm pendi ng concerni ng . VIEB.

I will represent to you that the Donuts CEP that we
di scussed earlier term nated on January 30th of
2018 and that Donuts was given until February 14 of
2018 to file an I RP.

Are you aware of that?

A That sounds ri ght.

Q And are you also aware that Donuts did
not, in fact, file an I RP by February 147

A Yes, | am aware of that.

Q And Afilias filed its first
reconsi deration request on April 23rd, 2018.

Are you aware of that?

A | am i ndeed.

Q So during the period when there was no
accountability nechani sns pendi ng, the | CANN Board
hel d wor kshop sessions on March 9th and 11th.

Did the Board take up the nerits of
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Afilias' .WEB conplaints during those workshops?

A No.

Q And on March 15th the Board held a regul ar
neeting, and by "regular neeting,"” | nmean the
formal neeting that's called the regul ar neeting
that's set forth in I CANN s byl aws.

D d the Board consider the nerits of
Afilias' .VWEB conplaints during the March 15
nmeeti ng?

A No. The Board has, to ny recoll ection,
not considered the nerits of Afilias' conplaint.

MR LITWN M. Chairman, at this tine |
woul d request that we would take our recess. |
realize it is a bit early, but I am com ng towards
the end, and I would like to confer with ny team
and al so respond to your question about the
reconsi derati on requests.

ARBI TRATOR BI ENVENU:. Surely. W w il
t ake our 15-m nute recess.

M. Disspain, you are not to discuss your

evi dence wth anyone during the break.

THE WTNESS: | shall not do so,
M. Chairman. Thank you very nuch. | wll,
however, be leaving the canera. | believe the

expression is to take a confort break.
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ARBI TRATOR Bl ENVENU: That's fine. Thank
you, M. Di sspain.

MR LITWN  Thank you, M. D sspain.

THE W TNESS: Thank you.

(Wher eupon a recess was taken.)

ARBI TRATOR Bl ENVENU: M. Litwin, do you
W sh to continue your cross-exam nation?

MR LITWN | do, M. Chairman. Thank
you.

Chuck, if you could bring up Exhibit C 78,
pl ease.

MR, VAUGHAN: Is this in the binder?

MR LITWN This is not in the binder.
This is in response to the question the Chairnman
asked of ne earlier. | just wanted to have this up
to walk M. Disspain through it.

Q M. Disspain, | will represent to you that
this is a letter that ny coll eague, Arif Ali, sent
to the Board of | CANN regardi ng a request for
update on I CANN s investigation of the .WEB
contention set and containing also a request for
docunents pursuant to the DI DP

So, Chuck, could we | ook at the top of
Page 2, pl ease.

MR. LeVEE: Can | ask, Ethan, that you
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just thunmb through the whole thing so we can see
how long it i1s?

MR LITWN O course. It is a five-page
letter.

Chuck, if you could just scroll briefly
t hrough all five pages, please.

Now, if you could go back to Page 2. |If
you could just blow up the first -- the bullet and
t he heading, rather, in the first two paragraphs --
t hree paragraphs. |I'msorry. That will be
easi est, yes.

Q You will see, M. Disspain, this is
entitled "Request for Update on | CANN s
| nvestigati on of . WEB Contenti on Set."

Do you see that, sir?

A | do.

Q M. Ali wites, "Therefore, pursuant to
| CANN' s transparency obligations, we respectfully
request that | CANN provide an update on the status
of 1CANN s investigation of the .WEB contention
set, including: (1) the steps (if any) taken by
| CANN to disqualify NDC s bid on the basis that NDC
violated the rules applicable to its application;
and (2) the steps (if any) taken by I CANN to assess

conpetition issues arising out of del egati on of
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.VEEB to Veri Sign."

Do you see that, sir?
A | do.
Q And turn to the next page. And if you
coul d just highlight the Point Heading |1, Chuck.

Thi s says, "Request for

to the DI DP,"

Docunent s Pur suant

and you understand, M. Di sspain,

that refers to the docunent information -- now I
can't renenber. Wat is DI DP? Docunent
I nformati on Di scl osure Policy?

A Yes.

Q Yes. |If we could turn to the next page,
Page 4 of the February 23rd, 2018, letter, M. Ali
requests the disclosure of, No. 6, "A|l docunents

concerni ng any investigation or

di scussi on rel at ed

to the . WEB contention set."
Do you see that, sir?
A | do.
Q So this DI DP request was sent on February

23rd of 2018.
Are you awar e t hat
on March 24t h?
A | am awar e t hat
have no i dea what the date was.

Q Are you awar e t hat
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docunents pursuant to this request?

A Yes, | am

Q Are you aware that | CANN did not provi
status update as requested pursuant to Poi nt
Headi ng | ?

A Not specifically. 1 amaware that the

was a reconsideration request in respect to the
DI DP request, so matters that were part of that
reconsi deration request, | would have been awar
it at the time we were considering the

reconsi derati on request.

Q I amjust going to take you through th
tinmeline, M. D sspain.

On April 23rd, are you aware that Afil
filed a reconsi deration request regardi ng the
deni al of the DI DP request that had been sent
February of 2018?

A Again, | amaware they filed a
reconsi deration request. | take your word for
that it was on that date.

Q And are you aware that also on April 2
Afilias filed a second DI DP request requesting,
sum and substance, the sane information as in
February 23rd?

A. | do recall there was a -- | do recal
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that there was a second DI DP request, yes.

Q Now, on May 23rd, are you aware that | CANN
responded to this second DI DP request?

A If you' re asking ne about the date, no.

If you're asking am |l aware they responded, yes.

Q And are you aware that they received the
sane answer, which is essentially nothing?

A Yes, | believe that that's correct.

Q And then on June 5th, are you aware that
Afilias' reconsideration request that had been
filed on April 23rd was considered within the BAMC?

A So |l am Again, if you say it was on June
the 5th, I wll accept that. | amaware of that.

I have a nenory of that discussion, yes.

Q And | believe it was your testinony from
earlier today that the BAMC recommended t hat
Afilias' reconsideration request be denied; is that
a fair statenent?

A It is alittle difficult to renenber with
it, because there were two, but yes, | believe that
that's correct, we did, indeed.

Q And are you aware that the -- that
Afilias' reconsideration request was never
presented to the full Board?

A | believe that under the bylaws at that
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tine, that's correct, yes.

MR LITWN M. Chairnman, does that
clarify your questions about the tineline and what
was requested under Afilias' DI DP request and
reconsi derati on requests?

ARBI TRATOR BI ENVENU:  Yes, it does. Thank
you very much. Al of these correspondence are in
the file, are in the record?

MR LITWN They are, M. Chairnman.

ARBI TRATOR BI ENVENU: Thank you very mnuch.

Q BY MR LITWN. M. Disspain, you
testified earlier today that | CANN and t he | CANN
Board has a policy of not considering the nerits of
conpl ai nts that are subject to outstanding
accountability nechanisns; is that correct?

A No. | said that we had a | ongst andi ng
practice. And I'msorry to be picky, but the term
"policy" in the context of | CANN has a different
nmeani ng.

Q And what is the difference between
practice and policy, in your mnd, as a Board
menber ?

A Vell, policy is -- a policy in the | CANN
context is the policy that is set by the supporting

organi zations for dealing with -- in the case of a
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gTLD, the GNSO in the case of country codes and
cc NSO,
| didn't say "policy.” | said "practice."”

| don't use the word "policy" because that has a
di fferent neaning to ne.

Q So the Board has certain practices that it
observes in its functioning; is that fair to say?

A Yes. |If you're inplying that there's a
li st of them somewhere, no. But there are things
t hat we have generally done over tine, and our
practice has -- was in respect to new gTLDs, very
specifically, to avoid stepping in where there are

out st andi ng accountability mechani sns runni ng.

Q I's that practice documented anywhere?
A Not -- | couldn't say, don't know.

Q Is it in the bylaws, for exanple?

A Not as far as |'m aware.

Q Is there a docunent on | CANN s website

that reveals that practice?

A Not as far as |'"'maware, but it may be
that there are docunents on the website that reveal
di scussions that will reveal rationale. There may
be nentions in rationales and resol utions that say,
"I n accordance with I CANN s | ongstandi ng practice."”

They may appear in "whereas" clauses to
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resol uti ons, you know, "whereas there was an

accountability nmechani smoutstanding.” | don't
know. | can't say.
Q So is it fair tosay if | were to -- let

nme just ask you, sir, just to bottomthis out --

A Sur e.

Q -- can you direct ne to any resol ution or
rati onal e that discloses this practice?

A No. But | can direct you to nunerous
occasi ons where -- there have been a nunber of
occasi ons where the Board has not done anyt hing
because there have been accountability nechani sns
running. |It's just our practice.

Q Were those exanples -- well, strike that.

Can you give ne anot her exanpl e of when
t he Board has not intervened because of an
out st andi ng accountability mechani sm

A Not off the top of ny head, and | woul dn't
do that w thout goi ng away and doi ng some research,
but | can assure you they exist.

Q So it's fair to say, sitting here today,
you could not direct ne to any m nutes or
transcripts of a Board neeting where that practice
was di scl osed?

A It would be fair to say that | cannot
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direct you there today, but I can confirmthat it
Is a | ongstandi ng practi ce.

Q Now, the practice, as you say, was
exerci sed during the Novenber 3rd workshop session.
There was no transcript posted fromthat workshop,
correct?

A. No, there wasn't, and the discussion was
privileged, in any event.

Q Sois it fair to say that where this
practice had arisen previously was likely to be in
t he context of a privileged discussion wth
counsel ?

A It's possible. It's equally possible that
it could have been disclosed, as | said, as part of
a formal resolution as a parse action in a
"whereas" clause. | don't know.

So | don't think you can draw t hat
conclusion. | think you can say that it's --
either way is possible. | can only comrent on this
particul ar occasion and tell you that it was
privil eged.

Q Ckay. | CANN has col |l ected hundreds of
mllions of dollars in fees and aucti on proceeds as
a consequence of its adm nistration of the new gTLD

Program 1is that correct?
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A Yes, that's correct.

Q In fact, just |ooking at auction proceeds,
| CANN has col |l ected net revenues of approximtely
$240 million; is that correct?

A That's about right.

Q So if ny math is correct, the .WEB auction
brought in sonewhere north of 50 percent of that
$240 million; is that fair to say?

A If your math is correct, then yes, that is
correct.

Q Now, | CANN represented to the community
that it would hold the auction proceeds in a fully
segregat ed bank and i nvest ment account ear narked
for use in a comunity-devel oped plan, correct?

A You are going to have to tell nme where we
represented that, because | don't recall that term
| amnot saying that -- | amnot saying that -- |I'm
saying that | don't renenber us saying we would put
it in an entirely separate bank account, et cetera,
et cetera, et cetera. | don't renenber any of
t hat .

Q Ckay. Are you aware that there is a CONG
a Cross Community Working Goup, that was fornmed to
di scuss the final plan for use of the funds; is

that correct?
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A I am aware of that, yes.
Q Are you aware that they have yet to

develop a final plan for the use of those funds?

A They have devel oped a nunber of proposals,
but the plan is as of yet still formng. W
anticipate we wll be sending a report through to

the Board relatively soon.
Q Since VeriSign paid the $135 million
w nning bid to | CANN, that noney has earned

interest; is that fair to say?

A Yes, | believe so. | wouldn't have any of

t he details.

Q Is it fair to say that | CANN has, in fact

earned over $10 mllion in interest on the auction

funds that it is holding in its bank in investnent
accounts?

A | have no idea. | could find out, but I
don't know.

Q In the event that 1CANN is required to

refund part or all of the $135 nmillion to Veri Sign,

would it need to pay interest on that?

A. I don't know.

Q If it is required to pay interest, would
it be a fair estimate to say that it is a

proportion relative to the overall value of the
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$135 million, as opposed to the full corpus that's
I n that account?
A | don't understand the question.
MR. LeVEE: kay.
MR LITWN | will rephrase. That was a
terrible question.

Q M. Disspain, assuming ny nath is correct
and the $135 nmillion winning bid that was paid on
.\WEB represents nore than 50 percent of the corpus
of that investnent account where the auction
proceeds are held --

A Yes.

Q -- 1s it fair to say that if 1CANNis
required to refund that winning bid paynent to
Veri Sign and it had to pay interest on that, that a
reasonabl e esti mate woul d be sonewhere over 50
percent of the interest earned to date on that
account ?

A Well, there are so many ifs in that
question it is not helping ne to answer it. |
don't know.

If you're saying -- | nean, if you're
asking ne if you took the full amount of the noney
and you got paid 1 percent interest on it and if

| CANN was refunding that noney to Veri Sign and it
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was required to refund the portion of the interest,
then obviously it seens to ne |logical to say that
the 1 percent on that noney would be paid. But I
don't know for sure, and | have no idea what the
actual arrangenents are off the top of ny head.

Q Is it true that | CANN has al ready noved
$36 million out of this account that holds the
auction proceeds and noved it into | CANN s reserve
fund?

A It is correct that | CANN has repaid the
reserve fund with the anount of noney cal culated to
have been the cost of the gTLD Program but that
Is -- if you say that's 36 mllion, again, |'lI
take your word for it. Of the top of ny head, |
can't renenber the exact anount. But yes, that is
correct, the anount, the costs of the new gTLD
Program have been refunded.

Q And a reserve fund is used to pay
operati ng expenses when a conpany runs a deficit;
is that right?

A Well, we could get into an extraordinarily
| ong di scussi on about what reserve funds are for
and whether it is a reserve fund and/or a
conti ngency fund, whether it should be the anount

of nmoney to pay to wi nd down an organi zation in the
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event that it's being wound up, et cetera, et
cetera. So | would prefer not to provide a
cast-iron definition of what a reserve fund is for.
It is entirely dependent on the organization
itsel f.

And | CANN has di pped into the reserve fund
on occasions and has a policy -- the Board has an
agreenent, rather, to try to increase the anount of
the reserve fund to a reasonable anmount. | can't
remenber the exact nunber off the top of ny head.

Q Wien you say that | CANN has di pped into
the reserve fund, that is fromtine to tine to pay
oper ati ng expenses, correct?

A It pays sone of the New gTLD expenses out
of its reserve funds, so yes. |If you want to
characterize that as operati ng expenses, yes,
that's correct.

MR LITWN:. Chuck, can you pull up Mdule
4 of the AGB, pl ease, the applicant gui debook, and
| would refer your direction to Page 4-19.

ARBI TRATOR Bl ENVENU: Is that in the
W t ness binder, M. Litw n?

MR LITWN | amgoing to check, but I
don't believe it is.

ARBI TRATOR BI ENVENU: Ckay. That's fine.
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W will look at it on the screen.

MR LITWN Ch, it is. It is Tab 6.

THE WTNESS: M strong advice is to tell
me to look at it on the screen instead of the
bi nder .

MR LITWN Yeah, | think we have --
Chuck, | need Module 4, not Module 6. | think it
Is Exhibit 314, if that helps. Gkay. This is not
what | asked for.

M. Chairman, | amjust going to go off
the record, but I think | amdone with the wtness.
May | have two m nutes?

MR ALI: Wait a second. You are not done
with the witness, Ethan. Wy don't you and | just
have a chat first.

MR LITWN Yeah, that's fine. That's
what | was going to say.

ARBI TRATOR BI ENVENU:. Ckay. So let's
pause for a few mnutes to give counsel for the
cl ai mant an opportunity to consult.

THE WTNESS: M. Chairman, are you okay
I f | disappear briefly?

ARBI TRATOR BI ENVENU: | think you will be
made to di sappear, but you nmay di sappear.

THE W TNESS: Thank you so nuch. |
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appreciate it.

(Wher eupon a recess was taken.)

ARBI TRATOR BI ENVENU: All right. W are

ready to resune.

M. Disspain, | believe M. Litw n has

nor e questi ons for you.

Q BY MR LITWN M. D sspain, thank you

very nmuch. | have just a couple of questions for

you.

Earlier, a few m nutes ago, | represented

to you that | CANN had represented to the commnity

t hat

it would hold the auction proceeds in a fully

segregat ed bank account, investnent account

ear mar ked for community use.

l'd like to direct your attention to

Modul e 4 of the guidebook. This is Exhibit C 3.

see

Do you see that, sir, on your screen?
M. Disspain, I'Il ask you again, do you

Modul e 4 of the gui debook up on your screen

t here?

A. Yes, | do.

Q If we could turn to Page 4-19 of the

gui debook, which | understand is on Page 203 of the

PDF,

f oot

and on that page, if you can bring up that

note on the bottom please, you wll see in
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t hat second paragraph that the gui debook says that,
"Any proceeds fromauctions wll be reserved and
earmarked until the uses of funds are determ ned."

And then it says -- | amtrying to find
where it says this -- that, "Possible uses of
aucti on funds include formati on of a foundation
wth a clear m ssion and transparent way to
all ocate funds to projects that are of interest to
the greater Internet community."

Do you see that?

A | do. That's what the working group is
currently working on, yes.

Q And if you can -- if | could now call wup
Exhi bit 314, which are the Board resol utions.

MR LeVEE: |Is that in the binder?

MR LITWN: It 1s not.

Q So these are -- if we could turn to Page
45, pl ease.

MR. LeVEE: Ethan, if you would give ne a
second with the exhibits. You are faster than | am
at putting themup, and | have to get copies.

MR LITWN | understand that. Please
|l et me know when you're ready, Jeff.

MR. LeVEE: Thank you. 1Is it C 314?

MR LITWN It is -- 1| believe it is. M
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teamhas told ne it is 314.
MR. LeVEE: kay. | have got it. Thank
you. For the record, it is C314, | believe.

Q BY MR LITWN Can we bl ow up Page 45,

pl ease?
A What is it | amactually | ooking at?
Q These are the Board resol utions from

Cct ober 25t h, 2018.

Chuck, can you just blow up that page?
" msorry, | apol ogi ze.

Arif, if you have anything on this, |et
know, but I'msorry, | don't see the quote.

MR. ALI: Just one second, please.

ARBI TRATOR KESSEDJI AN: | don't see the
Chair of the Tribunal anynore.

ARBI TRATOR Bl ENVENU: | have | ost ny

connection, but | can still see the proceedi ngs

e

usi ng our adm nistrative secretary's screen. | am

i n the process of reconnecting.

ARBI TRATOR KESSEDJI AN: Ckay. You'll have

the tine to find out what you want to show us.
(Di scussion off the record.)
MR LITWN M. Chairman, | would just
ask that, given that | cannot find what ny team.i

trying to refer to ne, that perhaps M. Ali could
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ask whatever question he is asking ne to ask the

W tness, just to be nore efficient, given the tine

limts.
ARBI TRATOR Bl ENVENU: M. LeVee, any

objection to that?

MR LeVEE: |If it is one or two questions,

| have no objection to that.
ARBI TRATOR Bl ENVENU: M. Ali, good

afternoon to you, and pl ease proceed.

MR De GRAMONT: M. Chairman, this is

M. De Ganont. M. Ali is just trying to find the

rel evant page. This is one of the chall enges of

havi ng everybody spread out in different places,

and the associ ate who knows t he docunents best is
at hone in Pennsyl vani a.
So if you'll just bear wth us for another

m nute, we'll be right back. Thank you.
ARBI TRATOR BI ENVENU:.  Thank you.

(Wher eupon a recess was taken.)

MR. LeVEE: I wonder if the Panel has

questions. They could begin, conscious of the

tine.

ARBI TRATOR Bl ENVENU: Does t hat foreshadow

the I ength of your redirect, M. LeVee?

MR. LeVEE: It is only because | do not
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know how | ong the nenbers of the Panel w |l ask
questi ons.
ARBI TRATOR Bl ENVENU: | was ] oki ng.
| think | prefer to wait until the
cross-exam nati on i s conpl et ed.
(Wher eupon a recess was taken.)

ARBI TRATCOR BI ENVENU: Pl ease proceed,

MR ALI: Thank you, M. Chairnman.
CROSS- EXAM NATI ON
BY MR ALI

Q M. Disspain, good afternoon. This is

Arif Ali here. It's been a long tine since we have

seen each ot her.

A It has, indeed.

Q At the bottom of Page 66, you see that
| anguage t hat says "Resol ved"?

A Yeah.

Q "The Board directs the president and CEQ
or his designee(s)"?

A. Yep.

Q Then we go to the top of the next page,
"to take all actions necessary to increase the
Reserve Fund t hrough annual excesses fromthe

operating fund of | CANN organi zation by a total
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amount of 32 million over a period of seven to
ei ght years starting wwth fiscal year 2019."

So ny question is: |If that noney -- those
are noneys that are comng fromthe auction fund;
is that correct?

A No. That's a resolution to direct the
president and CEO to take all actions necessary to
I ncrease the reserve fund through annual excesses
fromthe operating fund by 32 mlIlion over a period
of seven to eight years. |If they were to take
funds fromthe auction proceeds fund, then it would
be able to cone out in one go and it woul d say

"auction proceeds funds" rather than "operating

fund. "

Q All right. Then let's continue down
bel ow.

A Yep. That's the resolution that deals
wth the repaynment of the costs of the -- of the

new gTLD Program | believe.

Q So what you're telling us is that no noney
has been taken fromthe proceeds of the auctions to
fund the reserve fund?

A That is correct. | amtelling you that
one paynent has been made -- well, a paynent, |

don't knowif it was one, but the new gTLD Program
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was costed to be a cost of 36 mllion, and the
Board resol ved that the auction proceeds should --
the 36 mllion should be taken fromthe auction

pr oceeds.

And | believe fromnmenory that that neans

that the Cross Community Working G oup i s working

on the principle that the funds for .WEB bei ng cast

aside to a different category, that there is

roughly speaki ng, ignoring those, roughly speaking,

sone 80-sonmething to $3 million left of the

proceeds, apart fromthe .WEB proceeds, and that i

S

t he nunber they are working on, because no one has

any idea what w || happen to the .VWEB proceeds at
this stage.

And there is a separate resol ution above
that which has to do wth ongoing repl eni shnent of
the reserve fund over a period of seven to eight
years, which is the Board's deci sion based on the
fact that the Board believes that that shoul d be
set at a particular level, and |I cannot remenber

off the top of ny head what that |evel is.

Q None of those npbneys fromthe reserve fund

woul d cone fromthe auction proceeds; that's your
testi nony?

A. Ddn't say that. | said that the $36
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mllion fromthe auction proceeds that you referred
to here is repaynent to the -- for the new GILD
process -- sorry, new gILD Program costs.

The previous resolution refers very
specifically to $32 mlIlion being funded into the
reserve fund from annual excesses fromthe
operating fund of | CANN over seven to ei ght years,
which is not the sane as the aucti on proceeds.

MR ALI: Thank you, M. Disspain. | have
no further questions.

ARBI TRATOR BI ENVENU:. Thank you, M. Ali.

M. Litwn, does that conplete the
cross-exam nation of M. Disspain by the claimnt?

MR LITWN It does, M. Chairnman.

M. D sspain, thank you very nuch, and I
do apol ogi ze about the kerfuffle at the end here.

THE WTNESS: There is nothing to
apol ogi ze for except possibly your binder.

ARBI TRATOR BI ENVENU. So do ny col | eagues
have questions for M. Disspain, or shall | begin
and you have suppl ementary questions and you go
after? Wat's your preference?

ARBI TRATOR CHERNI CK: Go ahead, Pierre.

ARBI TRATOR KESSEDJI AN:  Yeah, | think

that's good if you go ahead.
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ARBI TRATOR Bl ENVENU: M. Disspain, just a
coupl e of questi ons.

Turning your m nd back to the Novenber
2016 wor kshop sessi on concerni ng . VB, and
repeating the caution not to disclose any
privil eged comruni cati on or any privil eged advi ce,
do you know whether, as part of the briefing that
was provided to the Board at that session, the
staff of I CANN or, you know, what | think you
referred to as | CANN org had taken a position and
t hat position was conveyed to the Board as to
whet her the NDC bid conplied with the progranf? Ws
there an | CANN staff position on this question?

THE WTNESS: | think |I understand your
question, M. Chairnan.

MR LeVEE: M. Chairman, | amreally
unconfortabl e making this objection, but |I do think
you are asking about the contents of a privileged
communi cati on.

ARBI TRATOR BI ENVENU: Because you -- well,
| do not want to do so.

Basically it is a question | asked
Ms. Wllett, | believe, what | tried to explore
wth Ms. Wllett, but if you' re saying that

what ever position | CANN staff would have taken
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woul d refl ect the advice of counsel, | am prepared
to nove forward.

MR. LeVEE: | am saying that.

ARBI TRATOR BI ENVENU. Ckay. Very well.

M. Disspain -- and forgive ne, M. LeVee,
Il really didn't want to elicit privileged
communi cati ons or advice.

MR. LeVEE: Fair enough.

ARBI TRATOR Bl ENVENU: M. Disspain, did
t he Board di scuss at the Novenber 2016 worKki ng
session that its decision not to take any action
regarding the clains arising fromthe . WEB aucti on
shoul d not be nade public, including should not be
comruni cated to those who were within the
contention set? Was that part of the discussion?

THE WTNESS: No, | don't believe it was.

ARBI TRATOR BI ENVENU. And you as a Board
menber, do you know that the decision taken by the
Board at that workshop session was only
comruni cated to the claimant as is all eged by the
claimant in the course of these proceedi ngs?

THE WTNESS: Forgive ne, M. Chairman. |
am not sure | actually understand your questi on.

ARBI TRATOR Bl ENVENU: Let ne refornul ate
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Are you aware, as you sit here today, that
t he deci sion taken by the Board during that
wor kshop was only communicated to Afilias in the
course of the proceedings in this IRP, so just very
recently?

THE WTNESS: No. | am now aware of that.
| wasn't aware of that at the tinme. | am aware of
It because it's been nentioned.

ARBI TRATOR BI ENVENU: At the Novenber 2016
session, M. Disspain, you were nade aware t hat
Afilias -- and you m ght have been aware of that
fromprior correspondence -- was taking the
position that NDC s bid, supported as it was by
Veri Sign through an agreenent with NDC, that
Afilias was taking the position that that bid did
not conply wth the gui debook and the auction
rul es, correct?

THE WTNESS: Yes, | amaware that Afilias
had said that in correspondence.

ARBI TRATOR BI ENVENU:. So after the
Novenber 2016 wor ki ng session, you knew as a Board
nmenber that the question of whether the bid was
conpliant or not was a pendi ng questi on, one on
whi ch the Board had not pronounced and had deci ded

not to address in Novenber 2016; is that correct?

976

BARKLEY

ARBITRATION - VOLUME V Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

THE WTNESS: Yes. | was -- | knew that
we had not -- that it had not been addressed.
VWll, no -- yes, you're right. | knew that.

ARBI TRATOR Bl ENVENU: R ght. And by earl
2018, the situation as | have just described it,
remai ned unchanged; is that correct?

THE W TNESS: Yes.

ARBI TRATOR BI ENVENU: Can you | ook now at
Par agraphs 12 and 13 of your w tness statenent?

THE W TNESS:  Yes.

ARBI TRATOR BI ENVENU:. And there you refer
to the events of the first half of the year 20187

THE W TNESS: Correct.

ARBI TRATOR BI ENVENU:. So first you
referred to the DQOJ announcenent in January 2018
that it had closed its investigation?

THE W TNESS: Correct.

ARBI TRATOR BI ENVENU:. Then to the
w t hdrawal by Donuts of its CEP?

THE W TNESS: Correct.

ARBI TRATOR Bl ENVENU: And then the deni al
by the Board of Afilias' reconsideration request
regarding its document requests, correct?

THE W TNESS: Correct.

ARBI TRATCOR Bl ENVENU: And then you cone t
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| CANN' s decision in June 2018 to change the status
of the .VWEB contention set and send a draft
Regi stry Agreenent for .VEB to NDC?

THE W TNESS: Correct.

ARBI TRATOR BI ENVENU:. And i n Paragraph 13,
you nention that this was a deci sion of | CANN
staff.

Do you see that?

THE W TNESS: | do.

ARBI TRATOR Bl ENVENU: Does that nean that
t he Board was not consulted about this decision?

THE WTNESS: Well, it depends on what you
nmean by the word "consulted.” But let ne tell you
what actual |y happened. Perhaps that woul d be
hel pful .

Again, | can't give you dates, but | can
tell you that prior to the -- I think | have
already said this to M. Litwin. Prior to the
lifting of the hold on the contention set, the
matter was di scussed in the Board Accountability
Mechani sns Conmittee, | believe as part of its
general litigation update, but I am not certain.

In that discussion we were told that the
next step in the process was for -- should all of

the accountability nmechani sns be dealt wth, was
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for it to cone off hold, but that Afilias had nade

it abundantly clear that in the event that it did

cone off hold, that they would file an |IRP.

And we were al so clear as a Board

commttee that Afilias wuld be aware that it had

cone off hold because all of the contention set
menbers would be inforned that it had cone off

hol d. So that occurred.

And then secondly, a couple days -- again,
| don't know exactly, | can't renenber exactly
when -- after it had actually cone off hold, there

was anot her di scussion at which we were told that

it had cone off hold and that an IRP claimfrom

Afilias was expected -- | amgoi ng to paraphrase

here -- at any mnute, so to speak, because that

what they said they woul d do.
| hope that's hel pful and cl ear.
ARBI TRATOR BI ENVENU: Yes, it is. In

fact, it kind of anticipates what was ny next

S

question. Wen you say in the penultimte sentence

of Paragraph 13, "G ven the letters we had received

fromAfilias threatening to take legal action in

such circumstances, | fully expected, as did
others, that Afilias would immediately initiate

anot her Accountability Mechani sni' --

979

ARBITRATION - VOLUME V

BARKLEY

Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

THE W TNESS:  Yes.

ARBI TRATOR BI ENVENU:. -- so that suggests
that you as a Board nenber actually turned your
mnd to this issue. And in |ight of that
expectation -- well, | shouldn't say that, but you
turned your mnd to this, and you anti ci pated t hat
an | RP woul d be com ng~?

THE WTNESS:. W as a group neeting --
again, I'msorry. | cannot renenber. | amfairly
sure it was the Board Accountability Mechani sms
Comm ttee neeting, but | imgine there would have
been ot her Board nenbers present as well. W were
very clear that our understanding was that Afilias
had said categorically that they would | aunch an
IRP in the event that the contention set was taken
of f hol d.

ARBI TRATOR Bl ENVENU: By | CANN sendi ng a
draft Registry Agreenent to NDC for execution,
woul d you consider, M. Disspain, that | CANN was,
in effect, expressing disagreenent with those who
clainmed that NDC s bid was nonconpliant and t hat
t he auction rul es had been breached by NDC because
of its agreenent with Veri Si gn?

THE W TNESS: No, | don't think so. I

think that | CANN was taking the next step in its
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process. You know, there are two -- w thout

W shing to place any weight on either side in this
matter, there are two sides. There are the Afilias
side, who are bringing this IRP; and then there are
ot hers on the other side who believe that they are
entitled to the TLD. So both sides need to be
treated fairly by 1CANN. The best way for I CANN to
do that is to follow its process.

To be clear, having been told in no
uncertain terns by Afilias that they were intending
to lodge an IRP, that is what we expected to
happen, and that is exactly what did happen. |
don't think you can read into the step, the process
step, a notive, if you will, that says we,
therefore, believe that this is the right thing to
do.

ARBI TRATOR Bl ENVENU: Let us assune,

M. Disspain, that contrary to your and your

col | eagues' s expectations, Afilias had not
comrenced an | RP, what woul d have happened t hen?
Wul d | CANN have executed the Regi stry Agreement
that NDC had pronptly signed and returned to | CANN?

THE WTNESS: Well, M. Chairman, | can't
say what woul d have happened. | can say that the

Board woul d have known that Afilias had not fil ed
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an IRP. | can say that the Board -- when | say
"the Board,"” | ammainly tal ki ng about the
Accountability Mechanisns Conmttee, but for the
pur poses of this discussion, it anobunts to the sane
t hing, and that the Board would have known that the
contract -- or the BAMC had known that the contract
had been returned, and | can't say what the Board
woul d have done in those circunstances. But | can
say that the Board woul d have been aware.

ARBI TRATOR Bl ENVENU:. Are you awar e,
M. Disspain, that in Novenber 2018, after Afilias
filed its IRP, I CANN took the position in the
context of the IRP that it would only keep the dot
contention set on hold until 27 Novenber 2018, so
as to give an opportunity to Afilias to file a
request for energency relief, barring which --
barring which | CANN woul d take the contention set
off of its on-hold status?

THE W TNESS: Yes, | am

ARBI TRATOR BI ENVENU:.  You were aware of
t hat ?

THE WTNESS: And | amaware that this is
the practice in respect to IRPs, that the process
itself -- it differs slightly fromthe way that

reconsi deration requests are dealt with, in that
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there is a nmechani sm by which the clai mant can
bring a -- | think you used the expression
"energency relief claint to stay the noving
forwards. So yes, | amaware of that and that that
is the practice.

But | amnot |ICANN s | awer, and what
| awyers instructed, advised us to do, | can't
comrent .

ARBI TRATOR BI ENVENU: And what |'m
interested i n asking you, M. D sspain, is whether
in so doing, | CANN was again taking a position that
m ght have resulted in . VWEB bei ng awarded to NDC,
del egated to NDC wit hout the Board having the
opportunity to determ ne the question that it chose
not to pronounce upon in Novenber 2016, nanely
whet her the bid was conpliant?

THE W TNESS: So the answer to that
question is, again, | need to say |I don't know what
t he Board woul d have done, but to take the leap to
say does ICANN s position in the | egal proceedi ngs
i mply that the del egati on woul d have taken place is
aleap -- is not a leap | would take because |
don't know what the Board woul d have done.

And it is not -- it is inpossible to

suggest that the Board woul d have stepped in, but I
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don't know. | can't say whether they would or
wouldn't. That is purely a hypothetical.

ARBI TRATOR Bl ENVENU: Now, | assune that
you are aware that in this IRP, as we speak today,
| CANN t akes no position as to whether NDC s bid

vi ol at ed t he gui debook or not, you're aware of

t hat ?

THE W TNESS: Yes.

ARBI TRATOR Bl ENVENU: So the matter, then,
cones before -- the matter cones before the IRP

Panel , and the Panel doesn't have the benefit of
| CANN's view on the -- on whether the bid is
conpliant or not even though the gui debook enmanates
from | CANN.

You don't think it would have been usef ul
to the Panel to have the view of ICANN as to the

reach or the interpretation of the guidebook in

relation to an agreenment |ike the DAA?
THE WTNESS: Well, | think two things,
M. Chairman. | think that the Board -- the Board

has rigorously stuck to its practice and its
processes.

And secondly, that the scope of the Panel,
as | understand it, doesn't stretch to a

di scussion -- or, rather, a decision in respect to
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t he actual DAA itself.

Now, | am not hol ding nyself out as an
expert in this respect. | amnerely reading the
byl aws. That's nmy understanding. So | can only
say what | understand.

ARBI TRATOR BI ENVENU: | think you have
very accurately descri bed the position of | CANN
before the Panel, but the claimant is taking a
di fferent position.

THE W TNESS: | understand that.

ARBI TRATOR KESSEDJI AN: M. Chai rman, can

| ask a followup question on this one w thout
Interrupting you, or do you want to finish your
questi ons?

ARBI TRATOR Bl ENVENU: No, if it is a

fol |l ow up questi on.

ARBI TRATOR KESSEDJI AN: M. Disspain, this

is Catherine Kessedjian. | am speaking from Pari s,

so we are actually closer.

THE W TNESS: Is it as hot there as it is

her e?

ARBI TRATOR KESSEDJI AN: It's very warm

| have a foll ow up question on this very
questi on of how you understand the scope of the

jurisdiction of the IRP. It is one of the issues
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we have.

You just said that you don't think -- you

were careful, and if | rephrase in a way that is

not correct, please interrupt ne.

But you said that you don't think that the

IRP jurisdiction will stretch to whether or not the

DAA was validly entered into considering the
gui debook rules; is that correct?

THE WTNESS: Yes. That is, in essence,
what | said, yes.

ARBI TRATOR KESSEDJI AN: Ckay. So if you
consider this is not our jurisdiction, whose
jurisdiction is that? Were does an applicant go

to have this question resol ved?

THE WTNESS: Well, Professor, that is an

extraordinarily good question, and | believe that
at the end of the day, the answer may wel |l be that
it is a matter for the Board. But that's just ny
opi nion, and I am not here to debate the |ega

I ssues.

The IRP itself is -- the bylaws are very
cl ear about what an | RP does and what an | RP does
not do.

Let nme suggest sonething to you as a sort

of answer to your question.
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The Board -- | was asked earlier on what
woul d have happened if the Board had not -- if the
| RP had not happened, and | said | don't know
because | don't know what the Board woul d have
done.

What | do know is what the Board will do
Wth respect to this IRP. |If the IRP finds in
favor of I CANN, the Board is going to consider the
deci sion of that IRP, and what the Board will do is
to take very seriously -- it wll operate within
its fiduciary responsibility and its responsibility
to the community, within its responsibility to
| CANN s m ssion and byl aws and public interest, and
it will take very seriously anything that the Panel
says by way of recommendati on outside of its
decision on the finer points of what the Panel's
scope extends to in respect to the byl aws.

Now, | can't say what the Board will do,
and | can't say that the Board will necessarily do
anything. But what | can say is that this Panel
operates under the terns of the bylaws, and |I think
ny understanding of an interpretation of bylaws is
t he correct one.

| don't know if that's hel pful.

ARBI TRATOR KESSEDJI AN: | am j ust
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surprised by the begi nning of your answer, or
begi nni ng of your explanation, for which | amvery
grateful.

Sorry, | don't have the feed of the court
reporter.

THE W TNESS: Not a problem

ARBI TRATOR KESSEDJI AN: D d you say that
the Board would take seriously only if the I RP was

in favor of | CANN?

THE W TNESS: No, no, no. | was not
suggesting that at all, no. Wat the Panel decides
Is what the Panel decides. | was sinply suggesting
that if the Panel -- | was sinply saying that the
Panel -- it is open to the Panel to nake its

deci si on.

And if the Panel, on nmaking its deci sions,
makes a series of recommendati ons, those
recommendat i ons are sonething that we treat very
seriously by the Board.

ARBI TRATOR KESSEDJI AN: Thank you very
much.

THE WTNESS: That's all | was trying to
say. | hope that's clearer.

ARBI TRATOR KESSEDJI AN:  Yes, i ndeed.

THE WTNESS: | apologize if we m ssed
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each ot her.

ARBI TRATOR KESSEDJI AN: No, no, that's
great. Thank you.

ARBI TRATOR Bl ENVENU: My | ast questi on,
M. Disspain, is the following: | am speaking
under the control of M. LeVee, but | understand --
not because we are treadi ng near privilege, but
because | am about to summari ze the position of
| CANN.

THE W TNESS: Ckay. Thank you.

ARBI TRATOR BI ENVENU: | think | am correct
In describing ICANN s position in this IRP as being
that the proper scope of the IRP requires the Panel
tolimt itself in deciding whether in naking the
decision that it did in Novenber 2016, the Board
acted reasonably.

My question to you is: Let us inagine
t hat we accept that position and that we refuse the
claimant's invitation to pronounce on the question
of whether the NDC s bid was conpliant with the
programrul es, then what w |l happen then and when
w il the Board have an opportunity to resol ve that

question and to pronounce upon it?

THE W TNESS: Thank you. | am going to,
In sone respects, repeat what | just said to
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Prof essor Kessedjian, but in the context of your
question. So when will the Board have an
opportunity?

My recollection is that the Board, there
is a set tinme franme in which the Board nust address
any decision nmade by the Panel. | can't renenber
what it is off the top of ny head, but there is a
set tine frane. So that is the answer, whatever

the set tine frane is, that's the answer to that

questi on.

In respect to what the Board will do, |
don't know what the Board will do. Let ne say it
again. | believe that the Board woul d take very

seriously any recommendati ons nmade by this Panel
outside of its decision within scope. This Panel
woul d have heard everything, and this Panel wl|
be -- what it says in respect to its decision is
i ts deci sion.

If it wants to make a series of
recomendati ons outside of its decision, | am
sayi ng, when the Board | ooks at the decision of
this Panel, | would expect the Board to take those
recomrendati ons very seriously.

ARBI TRATOR Bl ENVENU: My question was

slightly different --
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THE W TNESS: | apol ogi ze.

ARBI TRATOR Bl ENVENU: -- than Professor
Kessedjian's question.

My question was: |If we accept | CANN s
subm ssion that in nmaking the decision that it did,
t he Board acted reasonably, and accept the further
subm ssi on by the respondent that we should go no
further, then the question that was not addressed
i n Novenber 2016 and that renmins as yet
unaddr essed, when wi |l that question be resol ved?

THE WTNESS: | don't know. All | can

tell you is that pursuant to the decision of this

Panel, the Board will neet and the Board w ||
consi der what this Panel has to say. But | can't
give you -- | apologize. | can't give you a

cl earer answer than that.
ARBI TRATOR Bl ENVENU: No, that's fair
enough. Thank you. Thank you, M. D sspain.
Any questions fromny coll eagues?
ARBI TRATOR CHERNI CK: No, thank you.
ARBI TRATOR KESSEDJI AN: No ot her
questi ons.
ARBI TRATOR Bl ENVENU: M. LeVee, any
redi rect?

MR. LeVEE: | do have sone redirect. I am
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m ndful that it is seven minutes before we are
supposed to conclude, and if it's possible to go
over just a couple, I'll do ny best to be
efficient.
ARBI TRATOR BI ENVENU:. Thank you,
M. LeVee.
REDI RECT EXAM NATI ON
BY MR LeVEE
Q M. Disspain, thank you for staying with
us.
Let me return you briefly to the Novenber
2016 neeti ng.
Do you recall anyone at the neeting
voi ci ng opposition to the decision that was taken?
A Do you nmean voi ci ng opposition to deciding
that we would not do anythi ng pendi ng the
accountability nmechani sns running their course?
Q Yes.
A No, | do not.
Q You were asked about whet her the byl aws
required the publication of a decision froma
wor kshop |i ke this.
A Yes.
Q | amnot going -- | don't have the tine to

take you through all the byl aws.
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Do you have an under standi ng of whet her
the bylaws require publication of actions taken at
Board wor kshops?

A | don't believe that the byl aws do.

Q Ckay. Now, you were shown an application
under the DI DP policy, but you were not shown the
response. So | amgoing to ask Ms. Qzurovich to
bring up the response, and |I think the exhibit
nunber i s Veri Sign-24.

Do you see that on your screen?

A Yes, | do.

Q And this is dated 24 March 2018.

Do you see that?

A | do. Very large font now.

Q The very first paragraph, can you read it
W t hout Ms. Qzurovich blowng it up?

A Yeah, | can read that perfectly well.
Thank you.

Q Ckay. In the first paragraph it
references a letter dated 23 February 2018, which
was Exhibit C78 that you were shown earlier?

A Yep, | renenber that.

Q And it included a request for an update
and then al so a request under the DI DP policy.

Do you see that?
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A Yes, | do.
Q And there was a statenent by counsel that
| CANN provi ded no docunents in response.
| wanted just briefly to show you that --

have you seen this before?

A No, not that | can recall
Q Ckay. Do you know - -

A Wio is it fronf

Q Well, it is from | CANN.
A Ckay. Fine.

Q Do you know whet her as part of the DI DP
response | CANN refers people who submt DI DP
applications to docunents that are in -- that are
publicly avail abl e?

A | do know that | CANN does that, if the
docunent is published, then they will say go here.

Q Ckay. So | CANN doesn't actually send

copi es of the docunents; | CANN identifies where in

t he public domain those docunents exist?
A Absol ut el y.
Q So just by way of example, if you | ook --

| amgoing to go to Page 6. W are going to | ook

at the -- that's 4. |If you |look at the bottom do

you see where it says, "ltem 4, all applications

and all docunents," et cetera, et cetera?
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A Yep.

Q You see that | CANN provided links to a
nunber of material s?

A. Yep.

Q | amgoing to ask you to turn to Page 16
Ms. Ozurovich, just so you can see that initially
the response is 16 pages. | amnot going to take
the tine to go through all the responses.

Do you see that?

A Yep.

Q And then if you turn, M. QOzurovich, just
sort of scan through the next page, next several
pages, through Page 28, are additional |inks that
| CANN provided to Afilias and its counsel where
mat eri al s can be found?

A Correct.

Q And is that what you understand to be
| CANN's policy in terns of responding to the DI DP
request ?

A Wien you say is that what | understand,

you nean where the docunments are public to provide

|1 nks? Yes.
Q Yes.
A. Yes.

Q Do you under st and whet her | CANN di scl oses
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information that is privileged in response to a
DI DP request ?

A No, it doesn't.

Q Ckay. You were asked about the extent to
whi ch | CANN' s practice of keeping contention sets
on hold as a result of accountability nechanisns --
and I amnot going to -- | amtrying to avoid
sayi ng what you said, but you reference the
possibility that | CANN has published naterial on
this topic.

Do you renenber your testinony on that?

A Yes, | did. | said it is possible. I
have no idea whether it's happened or not, but it
I s possi bl e.

Q Let ne ask everyone to take a | ook at
Exhibit R-33. Do you recall that | CANN publi shed
updat es on application status and contention sets
fromtine to tine?

A | certainly do, yeah.

Q This particular one is dated August 1,
2016. Do you know if | CANN published t hem

regul arly?

A Yes. But howregularly, I don't know
Q Ckay. And you can see -- | amnot going
toread it all. |1 amgoing to go to the second
996
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page in a second, but you can see that in the
m ddle there's a bold that says "Application Status
and Contention Set Status."

Do you see that?

A Yes, yes.

Q Toward the bottomit says "Explanation of
Application Status.”

Do you see that?

A Yes, | do.

Q Now, | amgoing to just read at the
bottom It says, "Alternatively" -- the very | ast
line, "Alternatively, the page may refl ect one of
the foll ow ng statuses for an application.”

Do you see that?
A Yep, yes.
Q Ckay. Now we'll turn the page. | am

going to have Ms. Qzurovich blow up just that top

section, just |like that.
A Brilliant.
Q So one of the statuses is that the

application has been w t hdrawn, correct?

A Yes, yep.

Q Another is that it is not approved?
A Yep.
Q Another is that it wll not proceed?
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A Yep.

Q And then it says, "On-Hold"?

A Yes.

Q “"May be applied if there are pendi ng
activities (e.g., ICANN accountability mechani sns,

| CANN public coment periods),’
A. Yep.
Q Is that some recognition of the practice
t hat | CANN posted on its website that

accountability nmechanisns result in an on-hold

st atus?
A. Yes.
Q Ckay.

ARBI TRATOR BI ENVENU: What's the exhibit
nunber of this document that you just introduced?
Because the transcript says 433.

MR LeVEE: "R " as in "Robert," 33.

ARBI TRATOR Bl ENVENU: R- 33, thank you.

MR LeVEE: O course.

Q Do you know whet her in June 2018 -- |
think I m sspoke.

You may be on nute, M. D sspain.

A Sorry. | had to close the wi ndow due to
bats flying around.

Q Sounds |i ke a good excuse.
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A Trust me, you don't want one in the house.

Q | am positive.

Do you know whet her prior to June of 2018,
when Afilias initiated what was actually a CEP at
that tinme, do you know whether Afilias had
initiated an accountability nmechanismrelating to
t he . WEB aucti on?

A Not as far as | can recall.

Q Ckay. So the status at that tinme was that
Afilias had sent letters?

A Yeah, they sent heaps of |etters saying
this was wong, this should happen, that shoul d
happen, et cetera. The questionnaire had gone out
and so on.

But they had not of thensel ves actually
filed any formof -- ignoring the DIDP, which is
separate, they had not filed any accountability
mechanismin this . \WEB natter, no.

Q Ckay. In your witness statenent, which is

the first tab of the binder, if you' d like to | ook

at it.

A Yeah.

Q You say -- | amnot going to read it, but
you comment -- you address how | CANN deals with

letters, right?
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A Yeah, yep.
Q And the practice of | CANN was that absent

t he accountability nmechani sns, such as a

reconsi deration request, CEP and so forth, that was

the way to know that a contention set woul d be
pl aced on hold; is that correct?

A Well, kind of. In essence, the way I

would put it is you can wite whatever letters you

li ke. The way that you nove forward with an issue

of this nature is through using | CANN s
accountability nmechanisns. That's what they are
t here for.

MR, LeVEE: M. Chairman, nay | take one
mnute to consult with nmy col |l eagues, including
M. Smth, who, of course, is in San Francisco?

ARBI TRATOR BI ENVENU: O cour se.

MR LITWN Before we break, | would beg

t he Panel's indul gence to all ow me one brief

recross on a docunment that was inspired by your

question, M. Chairman, that | think would clarify

one of M. Disspain's responses. |t would be no
nmore than two m nutes.

ARBI TRATOR BI ENVENU:. That's fine. W
w || hear the question, but first I will allow

M. LeVee to consult his coll eagues.
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MR, LeVEE: Just for the record,
M. Chairman, | do object to redirect -- sorry,
recross. It is not part of the rules. It is not
sonet hi ng we have done, and | just want the
obj ection noted for the record.
(Wher eupon a recess was taken.)

ARBI TRATOR Bl ENVENU: M. LeVee.

MR. LeVEE: I have no additiona
questions. | do repeat that I am concerned about
recross, and if there is recross, | would ask that

| be given at | east the opportunity to respond to
it.

ARBI TRATOR BI ENVENU:  Yes, yes, well, |
agree with you that there is no recross, but |
didn't understand M. Litwin to ask for recross,
and if he did, | would disallowit.

However, we are an internationa
arbitration, and it is customary to all ow counsel
to ask, you know, supplenentary questions if they
arise out of redirect.

So | amsure that M. Litwn wll be
di sci plined, as he should be at this stage in the
process, and ask a question that only is
suppl enental to your redirect, and he will do so

under our watchful eye.
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MR. LeVEE: Thank you, M. Chairnman.

MR LITWN M. Chairman, just as a point
of clarification, ny question arises not out of
M. LeVee's redirect, but in response to an answer
M. Disspain gave to one of your questions.

ARBI TRATOR BI ENVENU: That's fi ne. Pl ease
proceed, but understand this is a supplenentary
question, not a continuation of your cross.

MR LITWN | understand, M. Chairman.

SUPPLEMENTARY EXAM NATI ON

BY MR LITWN

Q M. Disspain, do you recall the Chairman
aski ng you about whether or not the Registry
Agr eenent woul d have been signed by | CANN i n June
of 20187

A Can | interrupt you for one second? |
| ost you at the begi nning of your question. | just
heard you for the last ten seconds.

Can you go back and start again for ne,
pl ease?

Q M. Disspain, do you recall that the
Chai rman asked you whet her or not | CANN woul d have
executed the Registry Agreenent in June of 2018,
and you said that one way or another, you could not

specul ate as to what woul d have happened?
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Do you recall that?

A. Yes.

MR LITWN | would ask Chuck to bring up

Exhi bit 170, pl ease.

MR LeVEE: M. Chairman, | can tell
already, this is recross.

ARBI TRATOR Bl ENVENU: "1l allowthe

question, M. LeVee.

Q BY MR LITWN M. D sspain, | amshow ng

you an enail that was sent from M. G ant Nakata
fromICANN internally, and he wites, "I want to
provi de an update on the WEB Regi stry Agreenent."

This email was sent on June 20th, 2018,
two days after Afilias filed its CEP.

He says, "Prior to the execution of the

WEB Regi stry Agreenent, we received notice that a

Cooperati ve Engagenent Process (CEP) was initiated

on . \\EB. The . WEB/ VEBS cont enti on set has been

pl aced On Hold. W will void the current Registry

Agreenent (via DocuSign). If or when we are able
to proceed, we Wil reinitiate this approval
process. "

If you | ook down in this docunent at the

bottom of Page 1 and onto Page 2, you will see that

the Regi stry Agreenent had been approved by
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Ms. Christine WIllett and the other nenbers of her

t eam
Do you see that, sir?
A It woul d appear so, yes.
Q So does that refresh your recoll ection

that had Afilias not filed its CEP, that | CANN was

ready to sign the Registry Agreenent?

A. No, it doesn't, because this doesn't
refresh ny recollection. | don't have a
recollection. | sinply said what | said. | am not

aware of these enmils. They are internal emails,
so | can't comment on them

Q That' s because the Board does not have to
approve a Registry Agreenent. It sinply required
the signature of M. Atallah; is that correct?

A The Board does not have to approve an
agreenent, that is correct. However, as | already
said, the BAMC in its discussion with | CANN org
prior to -- sorry, post the lifting of hold would
have been aware if Afilias had not filed a --
what's the word I'm | ooking for? Accountability
nmechanism that's the word. Thank you.

Accountabil ity mechani sm

But | amtal ki ng about what the Board was
doing. | can't tell you what | CANN org was doi ng.
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That's a matter for | CANN org.
MR LITWN  Ckay. Thank you,
M. Chai r man.

ARBI TRATOR BI ENVENU:  Thank you,

M. Litw n.

M. LeVee?

MR. LeVEE: | do not have foll ow up.
Thank you.

ARBI TRATOR Bl ENVENU: M. Disspain, it
remains for ne and the nenbers of the Panel and,
i ndeed, all the participants in this process, to
t hank you very nmuch for your tinme and for your

evidence. W appreciate it very nuch.

THE W TNESS: Thank you very nmuch, i ndeed.

MR LITWN  Thank you, M. D sspain.

THE W TNESS: Thank you, M. Chairnan.
Thank you all.

ARBI TRATOR Bl ENVENU: M. Disspain, one
| ast point. Per the sequestration order, it

requires that | instruct you not to discuss the

case with other persons who nay appear as W tnesses

bef ore us.
THE W TNESS: Not a problem Thank you.
ARBI TRATOR BI ENVENU: Thank you. Thank

you for your tine.
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THE W TNESS: Thank you very nuch.
Good- bye.

ARBI TRATOR BI ENVENU:.  Well, it's been a
|l ong day. |Is there anything that absolutely needs
to be rai sed now, as opposed to when we resune next
Monday? Looking at the clainmant.

MR. ALI: | apologize. Nothing from
claimant's side, M. Chairman, other than thank you
for a good week.

ARBI TRATOR BI ENVENU: On the respondent's
side, M. LeVee?

MR. LeVEE: Not hing beyond w shi ng
everyone a very nice weekend. W wll| see you on
Monday.

ARBI TRATOR BI ENVENU:. Those are wi shes |
send back from everyone on the Panel.

I wish to thank everyone for what | know
was an extrenely demandi ng week. W are certainly
| npressed, but nostly very grateful for the
extraordi nary work of counsel throughout the week,
and in particular for going through our denandi ng
agenda t oday.

So thank you all. Have a good weekend.
We resune on Monday at the normal hour. And the

next witness is?
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MR ALI: M. MAul ey.
ARBI TRATOR CHERNI CK:  |Is the normal hour
8:00 a.m Pacific?
ARBI TRATOR BI ENVENU:. That's correct.
ARBI TRATOR CHERNI CK:  Ckay. That's fine.
ARBI TRATOR BI ENVENU: Thank you all. And
I wish you all a restful weekend.
ARBI TRATOR KESSEDJI AN: Have a good
weekend.
MR LITWN  Thank you.
MR LeVEE: Have a good weekend.
(Wher eupon t he proceedi ngs were
concluded at 1:18 p.m)

---000- - -
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REPORTER S CERTI FI CATE
---000---
STATE OF CALI FORNI A )

) ss.
COUNTY OF SAN FRANCI SCO )

|, BALI NDA DUNLAP, certify that | was the

official court reporter and that | reported in
shorthand witing the foregoi ng proceedi ngs; that
t hereafter caused ny shorthand witing to be

reduced to typewiting, and the pages incl uded,

constitute a full, true, and correct record of said

pr oceedi ngs:

I N WTNESS WHEREOF, | have subscribed this

certificate at San Francisco, California, on this

18t h day of August, 2020.

P bl

BALI NDA DUNLAP, CSR NO 10710, RPR, CRR, RWR
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