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CALI FORNI A, AUGUST 10, 2020
---000- - -

ARBI TRATOR Bl ENVENU: Let's open the
hearing. | wll do so by wel com ng everyone,
hopi ng that you had a productive, if not restful
weekend.

We have received communi cations from
counsel about a change in the hearing agenda. On
behal f of the Panel, | responded, wanting to have
an opportunity to discuss the inport of those
changes with the nenbers of the Panel. Cbviously
we wanted to hear fromthe parties first before
formng a view as to the consequence of that change

in the hearing agenda.

Wuld you like, M. Ali or M. LeVee -- if
you haven't agreed, | will ask the clainmant to
address this first, on this question and what |ies
behind it.

MR ALI: Fromclaimnt's perspective, we

have the experts presented by Veri Sign.

M. Chairman, as | was saying, that from
t he perspective of Afilias, the expert testinony
that's been presented by | CANN s experts and the
expert -- and by Amici's expert is sonething that

we have viewed as being irrelevant to the ultinmate
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i ssues that are before you.
And in light of the testinony that we
recei ved | ast week, we felt there was no need to

examne M. Carlton. W had previously dropped

M. Kneuer and M. Mirphy as w tnesses, and we just

felt that there was no need to burden M. Carlton

He, of course, is an econonm st and has a particul ar

per specti ve.

Prof essor Zittrain cones at this froma

st andpoi nt of being a | aw professor and soneone who

is at the Berkman Center, which is a very

well -known institution at Harvard that deals with

questions of Internet governance. So that was his

perspective that he was bringing as an Internet
hi storian and an | nternet governance speciali st.

And George Sadowsky is an | CANN Board
menmber and sonebody who was bringing the

per spective of a technol ogi st.

W thought that that testinony is far nore

rel evant than the testinony of the econoni sts, but

at the end of the day, we will, | believe, agree
that there would be no need for the experts in
light of the testinony that was --

ARBI TRATOR Bl ENVENU: | foll ow what you

said, and | amsure there is nore to cone on
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matters of argument, and you have had and w ||
continue to have an argunent to address us on that.

All right. So thank you for the
claimant's perspective on this.

M. LeVee, would you like to add anyt hi ng?

MR LeVEE: Just very briefly. Once
Afilias chose not to cross-exam ne any of the three
experts that Am ci and | CANN have tendered, and of
course those experts were responding --

ARBI TRATOR CHERNI CK:  Speak | ouder,

M. LeVee.

MR. LeVEE: Those experts were respondi ng
to the Afilias experts. So the Afilias experts had
submtted their witness statenents first, and then
the Ami ci and the | CANN experts responded to those
W t ness statenents.

Once Afilias made the decision that they
were not going to exam ne the three experts
tendered by the Amici and I CANN, we felt that on
t hat basis and because of the testinony that cane
in |last week, there really was no reason to
cross-exam ne M. Sadowsky or M. Zittrain, who --
and we will argue their relevance in the
posthearing briefs. So | do agree with M. Ali on

t hat .
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| think if the Panel were to begin
asking -- request asking questions of any of the
experts, we run the risk of an unbal anced record.

ARBI TRATOR BI ENVENU. We are aware of
t hat .

MR LeVEE: Ckay. Because, as | said,
dependi ng on who you chose to ask questions of, we
have a situation where two of the experts were
excused even before the hearing, the Amci experts.
| have no way of knowing if they remain avail abl e
for you this week.

But | think because of the sequenci ng of
the experts, should the Panel choose to exam ne or
ask questions of any of the experts, we woul d have
significant issues, including that the parties have
not di scussed and we are assum ng that they would
not need to discuss, whether there would be
foll owup questions fromthe parties and how t hat
woul d wor K.

So | think there's a pretty significant
procedural and | ogistical problemassociated wth
havi ng t he Panel ask questions of any of the
experts now that all five of them have been
excused.

ARBI TRATOR BI ENVENU: Very well. | said,
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in reacting to what you were submtting, M. LeVee,
we are aware of that, not just | amaware of that.

All right. Wll, that's very hel pful. W
have the parties' perspective on their decision.
Leave it with us, and we'll discuss it during the
next break and come back to the parties, but that's
very hel pful.

MR. LeVEE: Thank you all.

ARBI TRATOR BI ENVENU:. Thank you, M. Ali.

Thank you, M. LeVee.

W now nove, then, to hearing the evidence
of M. MAuley. | amled to understand that he
wll be introduced by M. Bl ackburn.

Wl cone, again, M. Blackburn.

MR. BLACKBURN: Good norni ng.

ARBI TRATOR BI ENVENU. And he will be
cross-examned by M. Litwin, whom| have seen
earlier in this hearing.

So, JD, we are ready, if you could bring
the witness in.

MR. ENGLISH Yes, | amgoing to go join

the witness and bring himback in. He is connected

on his phone, so he can hear us very well. You're

going to have to excuse his video. It is going to

be very del ayed, but you'll be able to hear himin
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real tinme, and he'll be able to speak in real tine.

Before | do that, can | ask who needs to
share their screen for the w tness?

MR. BLACKBURN: For Amci it wll be John
Fi sher.

MR. VAUGHAN: For Afilias it will be ne,
Chuck Vaughan.

ARBI TRATOR BI ENVENU. Where is M. MAul ey
j oi ning us front

MR LITWN He is joining us from

Chi cago.

ARBI TRATOR Bl ENVENU: M. MAul ey.

THE WTNESS: Yes. This is David MAul ey
speaki ng.

ARBI TRATOR Bl ENVENU: Morning, sir. You
are hearing the voice of Pierre Bienvenu. | amthe

Chair of the Panel, and serving on the Panel wth
nme are Professor Catherine Kessedjian, who is
joining us fromParis, and M. Richard Cherni ck,
who is joining fromLos Angel es.

Can you see us on your screen, sir?

MR. ENGLI SH: David, you need to unnute
t he Zoom neeting. W can see you but can't hear
you.

THE W TNESS: Can you hear ne?
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MR. ENGLI SH: There you go.

THE WTNESS: JD, should | start ny video?

MR. ENGLI SH: Your video's on. W can
hear you.

THE W TNESS: Thank you. And I'd like to

respond to that question. | can see nyself on
screen on the right. It just went away. | am
reconnecting right now It |ooks like I'm

reconnecti ng.
ARBI TRATOR BI ENVENU:  Very wel | . W'l

wait until you have reconnected, then.

THE WTNESS: Thank you. | would like to
nmention that | had -- | thought that this was a
good connection. | was testing it yesterday and

again early this norning, and everythi ng had seened
fine.

ARBI TRATOR BI ENVENU. Wl l, these things
happen.

THE WTNESS: And | still have a screen
t hat says "connecting."

MR. ENGLI SH: David, can you unmnute
yourself? You're still muted, David. Can you
unmut e on the Zoom neeti ng?

THE WTNESS: JD, can you hear ne?

MR. ENGLISH: Yes, and | can see you.
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THE W TNESS: Thank you. | can see nyself
and anot her gentleman. | can see four -- nyself
and three other people. | believe they are the
Panel nenbers, and now | can see five video
screens.

ARBI TRATOR Bl ENVENU: Excel | ent.

So | amthe Chair of the Panel, Pierre
Bi envenu. M. R chard Chernick serves on the
Panel , as does Professor Catherine Kessedjian, who
as | nentioned, is joining us fromParis. So you
have all three of them on your screen, M. MAul ey?

THE W TNESS: Thank you. Good norning. |
did, but the -- but nyself and you are staying on
t he screen, but the others are com ng and goi ng.

ARBI TRATOR BI ENVENU:. Ckay. Well, | think
If you see ne for the nmonent, and then | suppose JD
wll show you M. Blackburn and then M. Litwin, we
shoul d be in business.

THE W TNESS: Thank you.

ARBI TRATOR Bl ENVENU: Excel | ent . So
you're joining us by tel ephone, M. MAuley. Can
you hear nme wel |l ?

THE WTNESS: | can. | have -- | have ny
phone up to ny ear. | have a hearing aid on.

ARBI TRATOR BI ENVENU: Excellent. Very
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wel | .

So if you are ready to go, we w ||
pr oceed.

THE W TNESS: Thank you.

ARBI TRATOR Bl ENVENU: Excel | ent. So,

M. MAul ey, welcone, again. You have prepared and
signed in relation to this I RP a decl arati on dated
February 5, 2019, correct?

THE W TNESS: Yes, sir.

ARBI TRATOR BI ENVENU: And t hat declaration
ends with an affirmation that the statenents
contained in the declaration are true and correct
to the best of your know edge and belief, correct?

THE W TNESS: Yes, sir.

ARBI TRATOR Bl ENVENU: May | ask you,

M. MAuley, inrelation to the evidence that you
wll give to the Panel today, |ikew se solemmly to
affirmthat it will be the truth, the whole truth
and not hing but the truth?

THE W TNESS: Yes, sir, | do.

ARBI TRATCOR BI ENVENU: Thank you very nuch.

M. Bl ackburn.

MR. BLACKBURN: Thank you, M. Chairman.

M. MAul ey, good norning. Before we --

THE W TNESS: Good norni ng.
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MR. BLACKBURN: -- we begin, are there any

corrections or anendnents to your w tness statenent

that you would like to make at this tinme?

THE W TNESS:

No, sir.

MR BLACKBURN: Then, M. Chai rman, we

tender M. MAuley for
reserve tine for redir
ARBI TRATOR BI

M . Bl ackburn.

cr oss-exam nati on and
ect as necessary.

ENVENU:. Thank you very much,

M. Litwin, would you like to begin your

Cr oss-exam nati on?

ARBI TRATOR KESSEDJI AN:  You are nuted. W

cannot hear you.
ARBI TRATOR BI
M. Litwin. Still no

M. Litw n.

ENVENU. We cannot hear you,

sound com ng fromyou,

Is JD avail abl e to troubl eshoot us out of

t hi s?

MR, ENGLI SH:

Et han, can you di sconnect

your headphones and then reconnect then? Because

It is a very tiny sound com ng from your

headphones. It's a bad connecti on.
MR LITWN I'Il try again.
MR. ENGLI SH: There you go.

MR, LI TW N:

That was not ny headphones,
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but let me see. Does this work or is it still bad?

MR. ENGLI SH: No, you sound normal .

MR LITWN  Okay. Reconnecting and
connecting, that did the trick.

CROSS- EXAM NATI ON
BY MR LITWN

Q M. MAuley, | just wanted to confirmthat
when M. Bl ackburn's assistant put up your wtness
statenent and your affirmation, were you able to
see that on your conputer screen?

A | was, yes.

Q G eat. Now, | believe you shoul d have
recei ved a package fromus containing a binder, and
| believe M. Blackburn has the sane. And if you
could just open that, please. | know you're on the
phone, so it is okay to put the phone down and open
It up.

A ['ll put the phone down. Thank you. Just
one second.

Q Sur e.

ARBI TRATOR Bl ENVENU: M. Litwn, since
the witness nay want to |l eaf through -- or | ook at
t he bi nder when you're cross-exam ning him you nay
W sh to invite himto --

THE WTNESS: Okay. | have opened it.
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Thank you.

ARBI TRATOR BI ENVENU:. -- to use the
speaker phone on his phone.

THE W TNESS: Hel | o.

MR LITWN That's a good idea.

THE WTNESS: M w fe has just walked in
W th sone cables, and | don't think we want to do
that. We want to press on with this phone. Thank
you. | had sonme connection issues. Thank you.

Q BY MR LITWN M. MAuley, will you be

able to hear if you go on speakerphone when you're

working with the binder?

A | think I can certainly try. | wll turn
up the volune and go on speakerphone. | do have
sonme hearing issues, but | have ny hearing aid on,
and I think it wll work. Let nme try it. Just one
second.

Q Ckay.

A Can you hear nme?

Q | can.

MR LITWN Balinda, wll that work?
THE REPORTER: Yes. Thank you, Ethan.
THE WTNESS: | think that will work.
ARBI TRATOR BI ENVENU:. W can hear you,

M. MAuley. Can you hear us?
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THE W TNESS:  Yes.
ARBI TRATCOR BI ENVENU: Pl ease proceed.
Q BY MR LITWN: M. MAuley, I wll from
time to tine refer you to specific pages and tabs

in your binder. And if you'll see at the bottom

ri ght-hand corner, we have narked each exhibit with

a uni que page nunber in a bracket. So when |I refer

to a page nunber, 1'll be referring to that
bracket ed page, okay?

A Ckay.

Q M. MAuley, in preparation for your
testinony here today, what docunments did you
revi ew?

A My statenent and the exhibits to ny
statenent. And | believe | read Sam Ei sner's

statenent, and | | ooked -- | believe | read the

public coments to the interimrules again. | read

t hem a nunber of tines, so sone of them!| may not
have read again, and those are the ones | have
read.

Q Ckay. Anything else that you recall?

A | don't think so.

Q Now, M. MAul ey, you' re presently
enpl oyed by VeriSign; is that correct?

A Yes, | am
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Q And how | ong have you been enpl oyed by
Veri Si gn?

A Al nost six years, froml ate Septenber of
2014.

Q And your current title is senior

i nternational policy and busi ness devel opnent
manager; is that right?

A. Yes.

Q Sois it fair to assune that your duties

| argely invol ve policy devel opnent?

A Yes, they do.

Q What about the business -- |I'msorry?

A I*' m hopi ng you can hear ne, but | am

reconnecting on the video side.

Q We can hear you.

Is it fair -- and on the business
devel opnent side -- we just |lost M. MAul ey.
A No, |I'm here on the phone, but | am

reconnecting on the video.

Q Ckay.

MR LI TWN M. Chairman, | know t hat

nost of, if not all of the firms, except for

m ne

on the phone, have offices in Chicago. G ven we

are not cross-exanmining -- I CANN is not

cross-exam ning Dr. Sadowsky this afternoon,
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it makes sense to adjourn so we can get a better

connection? This is awkward enough sort of as

it

I'S.

ARBI TRATOR Bl ENVENU: Let's see if once
M. MAul ey has reconnected we can -- well, you are
abl e to conduct your cross-exam nation. | am of
course, concerned that you'll want to show
docunents to the witness, and so we'll need to
ensure that he sees them

So let's see once he's reconnect ed.

MR LITWN  Ckay.

THE WTNESS: | think if JDis on the
line, | think I"d |like to connect via Zoom agai n.
Honestly, | think -- | just have the wheel that's

-- can you all hear ne?

MR LITWN W can, M. MAul ey.

THE WTNESS: So |I'mthinking that m ght

be the best thing to do, if JDis there.

MR ENGLI SH: Yeah, | am here.

THE WTNESS: O if you can connect ne.

If you could try again, JD, but I amon the phone,

| amjust not on the video. The turning wheel

now gone. | amon Trial G aphix Zoom Room

S

MR, ENGLI SH: Yeah, so the problemis your

bandw dth is not able to sustain the video
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connection. That's why you keep getting kicked
out .

So if we're taking a pause anyway, does
the Tribunal want nme to try to get himto --
there's one other option, to try to hardwire him
now t hat he has cables, to see if it inproves. |
amnot sure it is really going to work, but we can
try it.

MR LITWN M. Chairman, why don't we
take a five-m nute break and see if the hardwire
sol uti on works.

ARBI TRATOR BI ENVENU:. Very wel | . Let's do
t hat .

In the nmeantime, M. Bl ackburn and others,
consider alternatives, nmaybe getting the w tness
into one of the law firms in the Chicago offices,
as suggested by M. Litwn. Let's see where we are
once JD has worked his magic.

MR LITWN:  Yes.

MR ENGLI SH:  Ckay.

MR LITWN  Thank you, M. Chairnan.

(Wher eupon a recess was taken.)

ARBI TRATOR BI ENVENU: Thank you very much,

JD.

M. MAul ey, wel cone again.
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THE W TNESS: Thank you for your patience.

ARBI TRATCOR BI ENVENU: And you can see what
there is to be seen on the screen and you can hear
us, correct?

THE WTNESS: | can certainly do both
right now | have -- on the right-hand side | have
about five people on screen, including nyself.

ARBI TRATOR Bl ENVENU: Excellent. So we
are seeing the sane thing.

So then I'Il call upon M. Litwin to
proceed with his cross-exam nati on.

MR LITWN  Thank you, M. Chairnan.

Q M. MAuley, | think where we left off |
was aski ng you about your duties on the business
devel opnent side of your title.

What role do you have in business
devel opnment ?

A | really have none. It is a bad part of
the title. Wen | was given that pronotion, it
just was part of the title and no one nade an i ssue
of it.

Q M. MAul ey, are you a | awer?

A Yes. | used to serve as a |awer, and |
retired frompractice a while back.

Q When was t hat?
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A
bel i eve,
Q
| RP-1 OT;
A
Q

| started pursuing a second career, |
in 2004.

Ckay. In January 2016, you joined the
Is that correct?

| believe that's when it was, yes.

And i n Novenber 2016 you becane the Chair

of the 1OT; is that right?

A.
Q

| believe that's the tine.

Now, Veri Sign naturally requires its

enpl oyees to submt reports regarding the

activities of I CANN conmittees on which they serve,

correct?

A

It's not very formal. | tend to report to

ny boss periodically.

Q
A.
Dr azek.

Q

A
Q
A

And who is your boss?

My boss at present is a man naned Keith

" msorry, can you spell that?
Keith Drazek, D-r-a-z-e-Kk.
And how do you submt those reports?

| submt reports on the IRP-10OT, |

submtted themorally.

Q

Ckay. And during the period from let's

say, Novenber 2016 through Cctober 2018, was

M. Drazek your boss at that point?
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A No, not directly. | reported to a woma

n

by the name of Iren Borissova, and her boss was
Keith Drazek. Wiile | now report to Keith
directly, at the time | reported to Iren Borissova.

Q How do you spell the |ast name?

A B-o-r-i-s-s-o0-v-a.

Q Ckay. And it was the sane process wth
Ms. Borissova, you provided oral reports?

A | did periodically.

Q And when you say "periodically," how often
was t hat ?

A I would say with respect to the |IOl, they
were not often.

Q Ckay. So the 10T, | will say just in the
general of its existence, tended to neet about once
a nonth during nost of the nonths of the year. Dd
you report after every 1Ol neeting?

A | did not.

Q Wul d you say you reported four or five
times a year?

A I woul d probably have reported four tinmes
a year.

Q Wien you provi ded your reports, did you
share the 10T"s work product as part of your
reporting?
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A No.
Q Did you share the May 2018 version of the

interimrules with anyone at Veri Si gn?

A | don't believe that | did. Hard for ne
to recall exactly, but | don't believe that | did.

Q If you had, who woul d you have shared it
with?

A Wel |, probably Iren Borissova, but | don't

remenber if | did, but I don't think I did.

Q Yeah. Did you share any of the
materials -- and by "materials”" | nean drafts,
emails or transcripts of the IOl regarding the
drafting of what becane Rule 7 of the interimrules
w th anyone at Veri Si gn?

A | don't believe that | did.

Q When you di scussed the activities of the
IO wwth Ms. Borissova, what did you tal k about?

A | can't say that | recall, but | believe
that it was about Rule 4, which was called "Tine
for Filing."

Q Did anyone at Veri Sign ever seek to
di scuss any of the topics covered by Rule 7 of the
interimrules with you, such as joinder?

MR. BLACKBURN: | would caution the

Wtness at this point if any of those
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comruni cati ons were with counsel, that they woul d
be privileged. Oherw se he can answer.
MR LITWN Let nme rephrase in |Iight of
M. Bl ackburn's objection.
Q I would like to just get a yes or no from
you, sir. Did anyone at Veri Sign ever seek to
di scuss any of the topics covered by Rule 7 of the

interimrules with you, such as joinder?

A No.

Q Consol i dati on?

A No.

Q I nt ervention?

A No.

Q Participati on as an am cus?

A Not -- not that | -- | don't recall. |
bel i eve the answer is no.

Q Did any Veri Si gn personnel -- and by
"personnel” | would include any officer, director
or enpl oyee of Veri Sign, ever suggest that you
shoul d di scuss a particular topic or issue with the
| OT?

A No, not that | recall.

Q Did anyone at Veri Sign ever suggest
anythi ng that you should consider in |light of your

role in the | Or?
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A No.

Q G her than what we have al ready di scussed,
did you ever have any di scussi ons or
conmuni cations, oral or witten, with anyone at
Veri Sign prior to October 19, 2018, about the 10T
or the activities of the I10I?

A Yes. | would have reported to Iren
Bori ssova about 10l, and | al so probably woul d have
reported to Keith Drazek about IOl pretty nuch as |
descri bed, fromtine to tine.

Q Right. So ny question was ot her than what
we had di scussed. So ot her than your
conversations --

A Sorry.

Q -- with M. Drazek or Ms. Borissova, were
t here any ot her discussions or conmunications that
you had, oral or witten, wth anyone at Veri Si gn
prior to Cctober 19, 2018, about what the | Ol was
doi ng or about the 10T in general ?

A | can't say | renenber what October the
19th was, but | do know that as the interimrules
were conmng up for review, there was a |ast-m nute
i ssue regarding Rule 4, "Tinme for Filing," and |
beli eve we were in Barcelona, and | may have

menti oned that to Keith Drazek.
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Q In the 10OT"s work on the rul es of
procedure, the 10Tl was assisted by the Sidley | aw
firm is that right?

A That's correct.

Q And | assune that the | awers at Sidley
who worked with the IOl practiced in international
arbitration; is that right?

A | don't know.

Q You -- well, who were the | awers at
Si dl ey who you worked w th?

A | didn't work with them | believe that
Sam Ei sner did. | did once in a while, very
I nfrequently, correspond with a |awer at Sidley by
the nanme of Holly Gregory. | believe that was very
early on in the work of the IO, and that's the
best of ny recoll ection.

Q You al so note in your w tness statenent
that the | O was conpri sed of between 25 and 26
menbers; is that correct?

A Yes.

Q Il would like to direct your attention to
Par agraph 5 of your w tness statenent.

A Ch, it is -- never m nd.

Q This is actually the full paragraph that

Chuck has blown up. You state that the 10I's roles
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and responsibilities were set forth at Section
4.3(n) of ICANN s bylaws; is that correct?
A I'"msorry. Could you restate that? |

wasn't finished reading.

Q Sur e.
A Ckay.
Q You state in your witness statenent that

the 10I"s role and responsibilities were set forth

at Section 4.3(n) of ICANN s bylaws; is that

correct?
A That's correct.
Q Let's take a | ook at that section of the

byl aws. W have rel evant excerpts behind Tab 2 in
your binder, and 4.3(n) can be found at the bottom

of Page 15 and the top of Page 16 in that exhibit.

A I am on Page 15 right now.
Q G eat .
A Sorry. | amon Page 15 right now.

Q You see at the bottom of the page, it
says, "(n) Rules of Procedure," right?

A Yes.

Q I amgoing to direct your attention to the
top of the next page, and there the byl aws provide
that the 10T shall, quote, "Devel op cl ear published

rules for the IRP (' Rul es of Procedure') that
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conformwith international arbitration norns and
are streaniined, easy to understand and apply
fairly to all parties.”

Do you see that?

A | do.

Q Now, noving on to Subparagraph (ii) of
Section 4.3(n), the bylaws there provide that, "The
Rul es of Procedure shall be inforned by
international arbitration norns and consistent with
t he purposes of the IRP."

Do you see that, sir?

A | do.

Q And are these two provisions consi stent
w th your understanding that the rules that the IOl
wer e devel opi ng shoul d be i nforned by international
arbitration norns and be consistent with the
pur poses of the | RP?

A I think I understand your questi on.

You're asking if | remenber that this -- this was
part of the directions to the |OI?

Q Correct, correct.

A Yes, yes.

Q Now, let's take a | ook at the purposes of
the IRP. | would direct your attention to Section

4.3(a) of the bylaws that can be found on Page 9 of
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the exhibit at Tab 2 in your binder.

Do you see that, M. MAul ey?

A | do, yes. | amon Page 4.3, and | see it

Is also on the screen. |'msorry, Page 9.

Q Geat. Correct. And there in the top

paragraph, at the end it says, "The IRP is intended

to hear and resolve D sputes for the foll ow ng
pur poses (' Purposes of the IRP)."
Do you see that, sir?

A. | do.

Q And Number (i) is, "Ensure that | CANN does

not exceed the scope of its M ssion and ot herw se

conplies with its Articles of Incorporation and

Byl aws. "
Do you see that, sir?
A | do.
Q So it was your understanding that in

drafting the rules for the IRP, that |IRP panels

must hear and resol ve di sputes to ensure that | CANN

conplies with its articles and bylaws; is that
correct?

A I amnot sure | would say it that way.
would think of it that it would hear disputes to
det er m ne whet her | CANN had exceeded its m ssion

and did not conply with its articles or byl aws.
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In other words, | think |I understood the
question to be was the Panel to ensure that they
did, and I would have stated it differently, that
t hought the Panel woul d resol ve di sputes where
soneone clained that they had not.

Q So maybe we should break it apart, ny
question, because that wasn't exactly what | had
asked.

W had just seen that the instruction to
the 1Ol was that the rules of procedure should be
consi stent with the purposes of the 10T, correct?

A | believe that's right.

Q And here at Subparagraph (i), the byl aws
provide that, "The IRP is intended to hear and
resol ve Di sputes” to "ensure that | CANN does not
exceed the scope of its Mssion and ot herw se

conplies with its Articles of Incorporation and

Byl aws"; is that right?

A | believe that that's what the | anguage
says.

Q So the plain | anguage, therefore, would

require the IOl to draft the rules consistently
wth this purpose to ensure that | CANN does not

exceed the scope of its m ssion and ot herw se

conply with its articles and bylaws; is that right?
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A I amnot sure. | mght be confused by
your question, and | think the way that | read
this -- frankly, | had read Bylaw 4.3 quite a | ot
over the last four years or whatever it is, but I
think what | took this to nean is that a Panel
woul d be addressing or hearing disputes and trying
to resolve disputes where a party, a clai nant,
clainmed that | CANN had not conplied with its
articles or byl aws.

So ny under standi ng of the section, |
bel i eve, | ooki ng back, was that the purpose is the
Panel w Il hear disputes, they'll be discrete.
There wll be a dispute where the public clains
they didn't conply with their bylaws, and the
Panel's job, as | understood it -- | never
understood it to be that it would be sort of
overseeing | CANN to ensure independently, perhaps,
that | CANN stayed within its byl aws.

Maybe | m sunderstood the question. That
seens -- | amtrying to tell you how | read that.

Q Ckay. That's also not ny question, soO
perhaps | am not being clear, M. MAul ey.

A l'msorry, sorry.

Q Nope. Let ne try and go back over this.

So Section 4.3(n) instructs the 10T to
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draft the rules of procedure to be consistent with
t he purposes of the IRP; is that right?

A | believe that's correct.

Q And this section identifies the purposes
of the IRP; is that correct?

A This section, (a), | believe, yes, does
identify the purposes of the | RP.

Q In fact, it says in bold, it creates a
defined term "Purposes of the IRP," right?

A | believe that that's right.

Q And the first purpose says, "Ensure that
| CANN does not exceed the scope of its M ssion and
otherwi se conplies with its Articles of
| ncorporation and Byl aws, " right?

A | believe -- yes, | believe that you
correctly read that.

Q Wll, that's what it says. And if you
are --

A It does.

Q -- instructed to draft rules of procedure
that are consistent wth the purposes of the |IRP,
and one of those purposes is to ensure that | CANN
does not exceed the scope of its m ssion and
ot herwi se conplies with its articles of

I ncor porati on and byl aws, then the byl aws
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t hensel ves are instructing the IRP to devel op

procedures to ensure that | CANN does not exceed the

scope of its mssion and otherw se conplies wth
its articles of incorporation and bylaws; isn't

that right?

A | don't -- that's what I'"'mtrying to say,
is | don't believe | agree with that. | think
there's | anguage in 4.8 that says this will be in

t he context of deciding a dispute, that it wll
ensure that | CANN does not exceed its m ssion and
byl aws.

Q Sorry, you said 4.8?

A No, sorry, 4.3(a). |In other words, |
think we are just having a senmantics issue,
per haps, but | agree with a m nute ago when you
read out those terns that that's what the terns
say, but I --

Q Ckay. Wll, let ne nove on, and perhaps
it will become clear as we go on, M. MAul ey.

So | am | ooki ng now at Subparagraph (ii)

of 4.3(a), and here the bylaws say that one of the

pur poses of the IRP is to "Enpower the gl obal
I nternet community and C ai mants to enforce
conpliance with the Articles of Incorporation and

Byl aws t hrough neani ngful, affordable and
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accessi bl e expert review of Covered Actions”; is
that right?

A. | believe that that's correct. | believe
that's right.

Q So in drafting the rules of procedure, the
| OT was instructed by the bylaws to create rul es of
procedure so that disputes could be heard and
resolved in a neaningful, affordable and accessi bl e
revi ew t hat woul d enpower clainmants to enforce
conpliance with ICANN s articles of incorporation
and byl aws; isn't that right?

A And if | am understandi ng your questi on,

you said in the context of dispute, did | hear that

ri ght?
Q Yes.
A In the context of dispute, | think that's

a correct reading.

Q And turning to Subparagraph (iii) in this
section, it says that "The IRP is intended to hear
and resolve Disputes” to "ensure that I1CANN i s
accountable to the global Internet comunity and
Caimants,"” correct?

A Yes. Can | make a comment, though, with
respect to -- | don't want to -- | think |I am not

sure | amunderstandi ng. Because when you
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underscore the words "to ensure that | CANN," | want
to go back, as | did a mnute ago, to say this is
all in the context of a dispute where sonmeone has
claimed that | CANN has not done this. |In other
words, this is a standard by which sonething wll
be judged, not an independent oversight. That's ny
under st andi ng of what an IRP is.

Q Yes. W are in agreenent. | amtrying --
when | read these, | am going back to the prefatory
clause at the end of 4.3(a), where it says, "The
IRP is intended to hear and resolve D sputes for
the foll ow ng purposes,” and then it has a col on.
So when it says, "Ensure that | CANN is accountabl e
to the global Internet comunity and d ai mants, "
that would be in the context of a dispute?

A Exactly. And | appreciate you pointing
out the |l anguage at the end of 4.3(a). | am
actual ly | ooking also at the | anguage nore in the
m ddl e or at the beginning of 4.3(a) where it says
that activity was all eged by a claimant not to have
been consistent with these purposes.

| am paraphrasing. | don't renmenber what
| said a nonent ago, but | think all of 4.3(a) is
t he I anguage that is inportant. | think we are on

t he sane page. Thank you.
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(Di scussion off the record.)
MR LITWN | will just continue. 1Is
t hat okay, M. Chairnan?
ARBI TRATCR BI ENVENU: Yes, pl ease proceed.
MR LITWN  Thank you.

Q M. MAuley, | would direct your attention
t o Subparagraph (ix) at the bottom of Page 9, and
here the byl aws provide that "The IRP is intended
to hear and resol ve Di sputes” by "providing a
mechani sm for the resolution of Disputes, as an
alternative to |l egal action in the courts of the
United States or other jurisdictions”; is that
correct, sir?

A Yes, that is correct, that is what (iXx)
says.

Q So this IRP is intended to operate as an
alternative to a | egal action that coul d otherw se
be commenced by a party that has been nmaterially
affected by ICANN s action or inaction in any civil
court of conpetent jurisdiction around the worl d;
Is that correct?

A I think so.

Q You say -- well, that was a very | ong
question. Maybe | should break it down for you and

t hen be cl earer.
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So the IRP is intended to operate as an
alternative to civil court jurisdiction, right?

A Wien it says it is a nechanismfor the
resolution of disputes, | think it is getting at
as an alternative to the | egal action, yes. |
t hi nk we are agreeing.

Q Yes, | think that's right.

So if you have a dispute with | CANN, as
"dispute" is defined in the bylaws, you can choos
whether to bring that case in a -- here in the
United States we would say filing a conpl ai nt,
maybe in federal court or in any simlar proceedi
in civil courts around the world, or you could fi
a request for IRP; is that what this is designed
say?

A Having -- | think the design is to be an
alternative that soneone would not need to file a
civil action, but they, of course, could, | think

Q Ckay. Now, as the | Ol devel oped this
alternative to a civil action, did the |IOTl discus
the inplications created by the litigation waiver
that applicants for new gTLDs were required by

| CANN to agree to?

A I do not recall that.
Q So in devel oping the rules of procedure
1049
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for the IRP, the IOl didn't consider how they would
apply in the context of | CANN s New gTLD Progrant?

A | don't recall us discussing that. |
believe | attended nost of the | Ol neetings, but
not all. | think I may have m ssed a coupl e of
early neetings, but I don't recall that discussion.

Q Now, isn't it true that | CANN | egal and
their representatives at the | Ol neetings
represented to the 1 Ol on nunerous occasi ons that
the I RP had nost frequently been invoked by
applicants in the new gTLD Progr anf

A Let ne ask you to ask that one nore tine.

Q Sur e.

"1l just break it down for you.
| CANN | egal had representatives at the IOl
neetings, right?

A Yes, they did.

Q And isn't it true that those | CANN | egal
representatives told the 10T that | RPs had been
nost frequently invoked by applicants in the new
gTLD Progranf

A | don't renenber that.

Q Did the 1Ol -- and what you're saying is
that you don't recall whether the |1 Ol considered

that its work should be infornmed by that litigation
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wai ver that was in the new gTLD gui debook; is that
what you're sayi ng?

A No. | amsaying | don't renenber a
di scussi on about the litigation waiver.

Q So are you aware that there is a

litigation waiver in the new gTLD gui debook?

A That's a hard one to answer. | nmay have
heard that before, but | have so little to do with
t he appli cant gui debook. | don't know. | don't
know. It is not sonething that comes to m nd
i mmedi ately. It is not something | work in.

Q Ckay. Wwell, we'll -- 1 understand,

M. MAul ey.
Let's do this: | will represent to you

that in the terns and conditions that all
applicants agree to as part of the new gTLD
gui debook, the gui debook provides that applicants
may not bring disputes arising under the new gTLD
gui debook in a civil action in court, okay?

A Ckay.

Q And | want you to accept that that's true
for the purposes of ny next question.

A Ckay.

Q Assumi ng that that |litigation waiver says

what it does, should the 10Ol have interpreted the
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rules of the IRP in reference to | CANN s byl aws --
let me strike that.

Is it fair to say that the IRP-10T, in it
wor k devel oping the rules of procedure and in
providing an alternative to federal litigation
needed to consider where applicants or where
counterparties or potential claimants in an I RP di
not have access to court because of a litigation
wai ver ?

A I don't know the answer to the question.

S

d

I would think it's possible. | believe ny approach

to the work of the 10T was that we were a threat -
we were coming up with rules for people who
appeared at the |IRP.

And | don't recall any discussions that

went to the point of how the peopl e appeared at an

IRP. | don't know -- what was prelimnary for the

IRP. So I don't know how to answer your question.
It is not sonething that | recall.
Q Ckay. 1'd like to direct your attention
to Paragraph 24 in your witness statenent, which i
behi nd Page 1 of your binder.
MR LITWN Now, M. Chairman, | have

sort of |lost track on where we are on tine here,

S

but I am going to continue going even though we are
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technically an hour and a half into this hearing;
Is that okay, sir?

ARBI TRATOR BI ENVENU:. That's fine with ne
if it is all right wwth the witness and ny
col | eagues, | don't have any objection to your --
maybe you could go for another 15 m nutes?

MR LITWN  Okay.

Q M. MAul ey, at Paragraph 24, you descri be
comrents that you nade during an IOl neeting on
Cct ober 9, 2018.

What you say there is, "During the
neeting, | expressed ny concern that the provisions
for the intervention or participation as of right
were not sufficiently clear. As | stated during
that neeting, | had reviewed the United Stated
Federal Rules of Cvil Procedure,” and | believe
that is just a typo there, it should be "States,"
not "Stated,"” "and was concerned that the proposed
rules were not sufficiently clear that parties with
a significant interest relating to the subject of
the IRP, that would be inpaired by the adjudication
of that interest in their absence, be guaranteed a
right to participate in the proceedings."

Is that a correct reflection of what you

have i n Paragraph 24?
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A | believe it is, yes.

Q So it is fair to say you consulted the
Federal Rules of G vil Procedure because, | believe
as you stated earlier, the IRPis intended to serve
as a nechanismfor the resolution of disputes as an
alternative to |l egal action in, anong others, the
federal courts of the United States, correct?

A. | believe that's correct.

Q Now, by "significant interest,"” you nean
an interest that was inportant to the party, right?

A I woul d believe so, yes.

Q So sonething that was material to that
entity and therefore justified intervention into
t he | RP?

A That's what -- that's what | was getting
at, | believe. Sam Eisner and | had a di sagreenent
at the tinme. That's what | was getting at, soneone
bei ng able to bring a significant interest.

Q Now, as | understand fromthe IRP-10T"s
website, nenbers of the 10T were provided with
several sources of procedure to use as references;
Is that correct?

A I don't know about several. | think that

we -- | think that we | ooked at the rules of the

International Centre for D spute Resolution, and
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don't recall others. W nay have | ooked -- | don't
recal | others.

Q What about the ICC rules of arbitration
did you | ook at those?

A Actually, that -- that reference -- |
hadn't renmenbered that, but | believe that if |I am
not m staken, Greg Shatan nentioned those, but I
thought it was in reference to the rule for tine
for filing. But it is along tine ago. It is hard
to renenber, but | think there was one tine one
reference to an |1 CC rul e.

Q Wel |, regardi ng your concerns about the
then-current draft of Rule 7 and where you state
you consulted with the Federal Rules of Civil
Procedure, did you also |look at, to informyour
under st andi ng on how to address your concerns, any
set of rules for international arbitration?

A | did not.

Q Did you ask any of the | awers at Sidley
who were assisting the 10T which set of rules you
shoul d consul t?

A I was not in touch with Sidley, so | did
not ask them

Let me just also nention, when | answered

the | ast question, | did fromtine to tine | ook at
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the rules of ICDR, International Centre for D spute
Resol ution, but I was not in touch with Sidley
nyself insofar as | can recall.

Q D d anyone suggest to you that you should
| ook at the Federal Rules of Civil Procedure in

figuring out how to deal with your concern about

Rule 7?
A | don't recall
Q Well -- why did you pick the federa
rul es?
A | used to do litigation very, very early

in ny career when | was in the Navy JAG Corps. The

Navy had rul es of procedure, and when they were

insufficient, I always went to the federal rules,
just a habit I had forned early in ny career.
Q Now, |'m going to assune that your

proposal was inspired by Rule 19 of the federal

rul es, which provides that an entity nust be j oi ned
to a lawsuit, where that entity, and I amgoing to
quote fromthat rule, quote, "clains an interest
relating to the subject of the action,"” close
quote, and that litigating that case in the
entity's absence woul d, quote, "as a practical
matter inpair or inpede the entity's ability to

protect that interest,” end quote.
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Is that what you recall?

A. | don't recall it.

Q Now, what you were proposing here is that
a party with a significant interest relating to the
subject of the IRP, and that seens to be very
simlar to clains in interests relating to the
subj ect of the action, and then you go on to say,
"that woul d be inpaired by adjudication of the

interest in their absence,” and Rule 19 says, "as a
practical matter inpair or inpede the entity's
ability to protect that interest.”
So there seens to be a pretty cl ose

parallel there, would you agree?

A It sounds |i ke there m ght be, yes.

Q So in other words, your view was that
third parties who needed to protect a significant
Interest that is to be adjudicated in the context

of an I RP nust have an opportunity to participate

in that IRP; is that right?

A | believe that they should. That's what I
bel i eve.

Q And that's because if the case was brought
in acivil court like the United States federal

courts, that party would have a right to intervene

in that litigation; is that right?
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A Vell, | actually think ny thinking was
derived fromthe purposes -- fromreading from
Byl aw 4. 3.

Q What about 4. 37

A Well, | have read that thing so many
tines, especially with respect to Rule 4 filing,
which | think affected ny thinking on it all, but
there's references to fairness, efficiency,
resol ving disputes finally, or whatever the
| anguage i s.

So | may have been influenced by what you
just said, but I think it was also ny thinking on
this topic was al so i nfluenced by the | anguage in
4. 3.

Q Ckay. Let's talk about 4.3 and that's,
again, on Page 9 of Tab 2. W'IIl just leave it up
in whole for you in the screen, and you'll have it
i n your binder, so please refer to it.

| think, as we tal ked earlier, that the
IRP in your view was bei ng designed as an
alternative to civil litigation. And is it fair to
say that you were concerned that because a party --
a third party would have had a right to intervene
i f the case had been brought in federal court, that

they should al so have the right to intervene if the
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case i s brought in an | RP?

A I think we are very close. | don't think
the I RP was designed to be an alternative to
litigation. | think the IRP was designed to be a
forum for resolving disputes that were within
| CANN's mission with the allegations of a violation
of I CANN s byl aws, et cetera.

I think in designing it, it was considered
that it should act as an alternative to litigation.
| think it would be fair to say that ny thinking on
t his devel oped to the point where | thought, yes,
peopl e that have a substantial interest -- whatever
that phrase is, material interest, in the dispute
woul d be heard.

Q And that's because a Panel nmay nake
findings of fact that would affect those parties’
rights without that party's participation, and that
woul d be unfair, correct?

A | didn't think in those terns. | thought
in terns of being heard. Wen you get to the
Panel's powers, authorities, findings, we weren't

concerned with that. W were concerned with how do

you get -- you know, what are the rul es of
pr ocedur e.
Q Ckay.
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A But there is a section in 4.3 that does
nmenti on what the Panel's powers are.

Q Now, if you | ook at Section 4.3,
Subparagraph (viii), it says, "Lead to binding,
final resolutions.” You can read the rest of it.

And you said a mnute ago that you were
al so concerned that third parties should have the
right to participate if they had a significant
interest that related to the subject of the IRP
because the I RP was bei ng designed to be a binding,
final process; is that right?

A It is hard -- it is hard -- that's not the
way | would put it. If | would say the "because”
phrase is because there was a hearing going on in
whi ch they had a material interest, is why they
shoul d be heard.

Wth respect to the findings, | don't
recall what | thought at the tine. | do recall
bel i eving that anmong this -- sonewhere in here, |

don't see it right now, there is a purpose of the
IRP that it be efficient, that it be -- sonething
| i ke that, but basically saying, you know, if
there's a dispute, try and resol ve the dispute
qui ckl vy.

Q Perhaps | can -- perhaps | can help you
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with this, M. MAuley.

If you turn to Tab 3 in your binder, this
Is a copy of the transcript fromthe Cctober 9,
2018, 10T neeting. |If you turn to Page 16, that's
our Page 16, of that exhibit, you'll see that
you're speaking in the mddle of that page. Let ne
know when you get there.

A I'"'mthere on the page. Wait a m nute.
Yes, | am on Page 16.

Q Ckay. And here in the mddle of the page
it says, "And especially given the finality of
t hese kinds of proceedings,” nanely the IRP, "it is
ny view that intervention, whatever termwe are
usi ng needs to capture that."

Does that help refresh your recollection
that at the tinme you were concerned that because
t his new enhanced | RP was designed to be a final,
bi ndi ng process that it nmade the need for third
parties to be able to participate if they had a
significant interest to protect?

A I think that's a fair statenent.

MR LITWN Okay. M. Chairman, | am
actually at a pretty good point for us to take our
first break, if that's okay with you.

ARBI TRATOR BI ENVENU:. That's fine with ne.
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Perfect.

So, M. MAul ey, you are not to discuss
your testinmony or your cross-exam nation during our
breaks today. So with that instruction, we wll
take a 15-m nute break and bring you back into the
heari ng room at the end of that break.

THE W TNESS: Thank you.

MR LITWN  Thank you, M. Chairnan.

(Wher eupon a recess was taken.)

ARBI TRATOR BI ENVENU:  Under the sane
solem affirnmations, we will continue with your
Cross-exam nati on.

M. Litw n.

MR LITWN  Thank you, M. Chairnman.

Q M. MAul ey, why don't we start with
| ooki ng at Paragraph 25 of your w tness statenent,
which is behind Page 10 of Tab 1. And | would just
use this to confirmthat you circul ated your
proposed revisions to Rule 7 on QOctober 11th,
correct?

A Let nme see. Let ne take a | ook at the
statenent just real quick.

Q Sur e.

A Yes.

Q Now, if you turn to Tab 4 in your binder,
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"1l just ask if the docunent there is the emil
you referred to in Paragraph 25?

A Could | -- let ne get to Paragraph 25
whil e do you that.

MR LITWN:. Chuck, can you just bring up

the top part of the email there so it is easier to

see on the screen?

I think you need to get M. MAuley's

nessage below that, just so he can see that. Just

go through, "Regards, David."
Q Can you see that, M. MAul ey?

A | can see what's on the screen. | amjust

readi ng in ny hand begi nni ng of Paragraph 25. |

believe that's correct.

Q Ckay. If we turn to Page 5 of Tab 4, and

"Il represent to you that even though it appears

as a unitary docunent, this -- Pages 4, 5, 6 and 7

are an attachnent to that enmil.
This is -- and | believe this is
correct -- your edits to Rule 7 to the interim

rules; is that correct?

A I amlooking at -- | amjust going to take

a second here to read that. | am not sure. So

this is an attachnent to the email of COctober 11th;

is that correct?
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Q Correct. You'll see at the bottom of Page

2 of the exhibit it says that there is an

attachnment, and then what's reproduced behind it i
t hat attachnent.

A Ckay. Thank you. | believe that
sounds -- yes, | believe so. | don't recall this,
but | believe that sounds right.

Q And if you |l ook at what in this docunent
is -- 1 guess I'Il call it a purple line, at | east

that's how it appears on ny screen, it says, "In

S

addi ti on, any person, group or entity shall have a

right to intervene as a CLAI MANT where (1) that
person, group or entity clains a significant
interest relating to the subject(s) of the

| NDEPENDENT REVI EW PROCESS. "

Do you see that, sir?

| do.

Did you personally nmake these edits?

> O >

| believe that that's correct.
Q Did anyone at Veri Sign draft any of the

edits reflected in this attachnent to your Cctober

11 email ?
A. | don't recall, but | don't think so.
Q Did anyone at Veri Sign assist you in

drafting any of the edits reflected in the
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attachnent to your COctober 11 enmil ?

A I amjust going to finish -- | amjust
| ooking -- | don't believe -- | don't believe so,
no.

Q D d anyone at Veri Sign review or otherw se

comment on any of the edits reflected in the
attachnent to your Cctober 11 email ?

A Not that | recall

Q And this is the | anguage that was
di scussed at the IOl's neeting |ater that day,
Cct ober 11th, correct?

A | believe that's right.

Q Now, in your w tness statenent you state
at Paragraph 25 that Ms. Ei sner, quote, "proposed

t hat protection for persons with a significant

i nterest should be -- should be noved to the am cus

curi ae section of Rule 7," correct?

A. | believe so. | do recall that Sam and

were not in agreenent on how this woul d be treated.

Q And | believe Chuck just put up that quote

that you wote in your witness statenent that if
persons did not qualify as clainmants, M. Eisner

proposed that protection for those persons with a

significant interest be noved to the am cus curi ae

section of Rule 7.
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Do you see that, sir?

A | do see that, yes.

Q And you agree with that statenent here
t oday, right?

A That she proposed that protection was to
be noved to am cus curi ae, yes.

Q Ckay. 1'd like to direct your attention
to Tab 5 in your binder. This is the transcri pt
fromthat October 11 10T neeting, and | would
direct your attention to Page 15 of that
transcri pt.

As | do that, sir, I'll represent that we
heard from Ms. Eisner that these transcripts were
made from an automated service and fromtine to
time they are fairly rough, and this section on
Page 15 is certainly a good exanple of that.

I will represent to you that | revi ewed
t he audi o recordi ng, and based on ny review of the

audi o recording, as well as this transcript, we

have conme up with what | believe you said at
Cctober 11th -- on Cctober 11th. | amgoing to
read that to you, and I'l|l ask whether or not this

is a fair representati on of what you said during
t hat neeti ng.

| amstarting at the second full paragraph
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on Page 15. "But if it was noved to an am cus
thing, | would like to | ook at the | anguage you
cane up with. You can tell between this and Rul e
8, where ['"'mcomng fromis a conpetitive
situation, where nenbers of contracted party houses
or others have contracts with | CANN or others that
have contracts that are affected by | CANN have to
be able to protect their interest in conpetitive
situations, so | used | anguage that |argely
followed U. S. federal rules of procedure. But
these rules are fairly -- | think at least in
conmmon-1l aw countries, fairly routinely accepted,
t hat soneone has an interest can defend thensel ves
because they can't | ook for defendants to nake
their argunent for them™
Is that a fair representati on of what you

said on Cctober 11th?

A | believe that it probably -- | believe
that it probably is.

Q Now, Afilias and Veri Sign are conpetitors,
correct?

A. | believe that that's correct.

Q And at the tine, Cctober 11th, 2018, NDC
had a contract with ITCANN in the formof its .WEB

application, correct?
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A That | don't know. | was not involved in
any of that.

Q Wll, I'll represent to you that NDC had
an application pending with | CANN on Cctober 11,
2018, for the .WEB gTLD. Are you aware that | CANN
consi ders those applications to forma contract?

A Yes.

Q And Veri Sign also at the tine had a
contract with NDC, the Donmain Acquisition Agreenent
it executed with NDC, correct?

A Il will -- if you're representing that
that's correct, then | have no reason to dispute
it. | don't know that on ny own.

Q Wll, I'll represent to you that NDC and
Veri Si gn executed an agreenent called the Donain
Acqui sition Agreenent in August of 2015, and that
the contract was not fully perforned as of Cctober
11, 2018.

So if that's correct, would it al so be
fair to say that Veri Sign had a contract with NDC
pending at the tinme of this neeting?

A If -- 1 think -- 1 think that the answer
is yes. | think if what you said is correct, then
t hey woul d have a contract pendi ng.

Q And are you aware, sir, that Veri Sign has

1068

BARKLEY

Arb|trat|0n = VOLUME VI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

argued in this IRP that its contract with NDC woul d
be affected by this IRP, correct?
A No, | don't -- | don't know what
Veri Sign's arguing. | amnot involved in this
ot her than how I am making a w tness statenent.
Q Ckay. Fair enough.
Turning to the next page of this
transcript, Page 16, again, that's our Page 16,
Ms. Eisner stated that she would, quote, "cone back
on list with sone proposals of howto integrate
sone of these ideas into the interimrules.”
Do you see that, sir?
A Yes.
Q And by "list," she neant the email to the
| O LI STSERV; is that right?

A That's ny under st andi ng.

Q Ckay. If we turn to the next tab in your
bi nder, Tab 6 -- actually, let's turn to Tab 9 --
Tab 8 first, I"'msorry. This is an enail that

M. Turcotte sent on your behalf to the |IOT
LI STSERV on Cctober 19th; is that correct?

A Yes, that's the way it | ooks.

Q And | am now reading the fifth paragraph
here. In this paragraph you wite that, "As

Sant -- that is Ms. Eisner -- "attenpted to draft
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t he conpromise in this respect she encountered
difficulty in capturing the | anguage that she felt
woul d be consistent with the byl aws. ™
"Il represent to you, sir, that this is
about Rule 7.
"Sam reached out to ne in ny participant
capacity and we di scussed over the ensuing days."
Do you see that, sir?
A Yes.
Q And now turning back to Tab 6 in your

binder, this is an ennil that Ms. Ei sner sent to

you on Cctober 12th, the day after that | Ol neeting

we were discussing. And is it fair to say that

this is the email in which Ms. Ei sner reached out

to you in your participant capacity to describe the

difficulty she was having in drafting the
conprom se on Rule 77

A That's the way it appears.

Q And, again, the conprom se was that while

you had suggested granting entities with a
significant interest in the subject of an IRP the

right to intervene as a claimant, as we saw from

your edit, Ms. Eisner, as we saw from your w tness

statenent, had proposed a conpromni se to nove the,

quote, "protection for persons with a significant
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interest to the anmicus curiae section"; is that

ri ght?
A | believe that's correct.
Q Now, turning to Ms. Eisner's email, in the

first paragraph she wites, and | amjust going to

sumrari ze here, but do read the full paragraph
that she wites that she tried to devel op sone
| anguage to expand the am cus section of Rule 7,
but she was concerned that this would take away
fromthe discretion of the Panel on a nuch broader
basis than is currently allowed; is that correct?

A Yes, that's the way it sounds.

Q And in the second paragraph, M. Ei sner
wites that giving this am cus protecti on as of
ri ght based on a significant interest is also
br oader than what the | Ol discussed in outcones of
t he public comment, correct?

A I think that's what she said, yes.

Q And she al so says in this paragraph that
there was no basis in the public comrents to

devel op a rule that woul d provide for broader

am cus participation as of right; is that correct?

A | amreading. Let ne see. Can you
restate your question? | don't see that here.
Q Sure. Perhaps | can refer you to sone
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| anguage and t hen ask ny questi on.

Ms. Eisner wites, "As | understand” --
and maybe, Chuck, you can highlight this as |I go
through -- "we agreed as an | O and we have
reflected in the rules that those who participate

i n underlying Panels should have the ability to

participate as of right (either as a claimnt or as

an amcus). W did not have comments on nor agree

as an IOI, fromwhat |I" -- neaning Ms. Eisner --
"can tell, that having an interest that m ght be
inmpaired by or is simlar to that which is under
di scussi on should give a right to participation.”
So ny question is: What Ms. Eisner is
saying here is that the 10Tl did not have comrents
on nor agree to develop a rule that would give a

right to participation based on a party's

representation that they have a right that m ght be

inmpaired by or is simlar to that which is under
di scussion in an IRP; is that correct?

A I think that's what she was sayi ng.

Q And in the third paragraph, M. Eisner
proposes at the end of that third paragraph to
defer this discussion of Rule 7 for when the | OT
took up the final set of rules; is that correct?

A. Just one second. | think that's correct.
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Q And because if you |l ook at particularly
the last |ine, she says, "Dependi ng upon the scope
of the final rule we propose, we then have to see
how significant a change it is fromwhat was posted
for comment previously."

What she's saying there is that the IOl
had a rule of procedure that if there was a
significant change, then it would require the 10T
to go out for a second public consultation; is that
correct?

A I think that's what she's sayi ng.

Q Now, Ms. Eisner closed this by saying
that, "My thought is that the rules are broad
enough, and in particular, the am cus rules are
quite broad as well."

What she's saying there is we shoul d just
wait for the final rules because your concerns are
difficult to draft to reflect correctly, the
current rules are quite broad and sufficient to
protect nost of those parties, and we should really
do this when we have nore tine; is that fair?

A I think that's what she was sayi ng.

Q Now, I will represent to you, M. MAul ey,
t hat October 12th, 2018, was a Friday. Do you

recall emailing Ms. Eisner that you would review
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her email over the weekend?

A | do not recall that.

Q Then on Monday, Cctober 15, 2018, do you
recall responding to Ms. Eisner's email that you
had concerns about the substance of her enmil and
t hat you woul d di scuss those with her on your 1:00

p.m call?

A | do recall sonething like that. The tine
and the date, | don't renenber.

Q | understand it was a few years ago at
t his point.

Did you, in fact, have a call with

Ms. Eisner to discuss her concerns as she set them
out here in her enmil of QOctober 12th?

A | don't recall it, but -- | don't recal
it, but I would not be surprised.

Q Do you recall discussing Ms. Eisner's view
t hat am cus participation rules were quite broad,
i n her phrase, and sufficient to protect the
interests of potential Am ci during the period
bet ween the -- the period that the interimrules
woul d cone into effect and when the final rules

wer e adopted by the Board?

A | recall having discussions with Sam about
this because we were -- we did not agree on this.
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As to when we said what we said, | don't recall.

But | do recall | was not as convinced as
she was on two things. One is that | was concerned
that Amci -- one of the reasons | used the term
"claimants” is | thought that people should have a
fair chance to defend their interest, and | wasn't
convinced or | didn't know that Am ci woul d do
t hat .

The other thing was, with respect to final
rules, is that we worked in the IOl -- | guess in
| CANN generally it takes a long tine to get things
done, and we were very, very hung up on tine for
filing. In fact, 90 percent, 85 percent of our
time was spent on tine for filing, and | didn't see
a conprom se coni ng.

So | amnot sure | agreed with Sam t hat
final rules could be comng any tine soon, but I
don't recall specifics.

Q So was it Ms. Eisner's position that the
gap between when the interimrul es were adopted and
when the final rules would have been drafted and
adopted by the Board, that that would have been a

relatively short period of tine?

A No, | don't think she was saying that. In
fact, things just take a long tine. | think Sam
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recogni zed -- it is very conplex, but in Rule 4,
"Time for Filing," Rule 4 has two sort of timng
things. One is when you file, when you | earn of
sone acts that harnmed you, but the second part of
Rule 4 is there would be an end date, that no
matter what a party knew, there would be a tine
wWthin which a claimwould just get old and
couldn't be made anynore.

I think Sam agreed. W all tal ked about a
pl acehol der, a way to nove forward the interim
rul es where someone would not be inpacted by the
time for filing, the second part of that rule.

So we were talking, |I think at one point,
of the end date could be two or three years, but |
don't think Sam expected that we would have a rule
on time for filing, final rules in short order. |
can't speak for her, so | shouldn't have said that.

I can't speak for Sam but | think it was
many of us in the 10T -- | thought that it woul d be
years before we got the final order.

Q Ckay. You know, in fact, you said that
things take quite a long tine. |In fact, the 10T
began work in and around May, June, July of 2016;
Is that correct?

A Let ne think. W began -- that sounds
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about right, yes, just before the bylaws were
adopt ed, | think.

Q Right. And you put a first draft of the
proposed suppl ementary procedures out for public
comrent in Novenber of 2016, correct?

A | don't recall when it was.

Q I will represent to you that it was, in
fact, the end of Novenber 2016.

Do you recall that the coments cane in
in -- by February 20177

A | do recall that it was around that tine.

Q And then it took from February 2017, when
you had the draft rules and the public coments, to
get -- it took all the way to Cctober 2018, so a
little bit over a year and a half until you could
get the interimrules in front of the Board for a
vote; is that right?

A | believe that's correct.

Q And, you know, during this tinme between
February 2017 and Cctober '"18 -- let ne just say
from February 2017 through, let's say, June of
2018, ICANN didn't say during any 1Ol neeting that
it was under tremendous pressure to get this done
I medi ately; is that right?

A. Not that | recall. | don't recal
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anything |like that.

Q Now, do you renenber in Cctober of 2018,
actually in connection with your discussion on this
Rule 7 issue, Ms. Eisner represented that she was
under a lot of pressure to get these rules to the
Board, and the reason for that is that | CANN was on
the precipice of having an IRP filed.

Do you recall that?

A | don't recall the latter part of that. |
do recall that -- | don't think I recall it the way
t hat you asked it.

| recall that there was a great deal of
frustration in the group that we spent so nuch tine
on the statute of limtations question, and we had
devel oped sone rules. It got to a point where -- |
think it was Sam that recommended that we put out
what we have.

So I think there was pressure both within
the group. It is just hard to renenber.

Q Let me help you refresh your recoll ection.

If you could turn back to Tab 5, which is

the October 11th transcript, and |ook at the top of

Page 16.
Wiat Ms. Eisner states there -- on the
prior page you'll see that it was Ms. Ei sner
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speaki ng here. She says, "But there will be a
poi nt that we can agree that we could get a set of
interimrules in place so that we wll have
sonet hi ng, because from our standpoint, fromthe
| CANN Org side, we are getting very nervous that we
are on the precipice of having IRPs filed for which
we don't have an adequate set of procedures to neet
the bylaws. So we have that pressure.”

Do you see that, sir? Does that help
refresh your recollection?

A Yes, | believe that's what she probably
sai d.

Q I'"d like to direct your attention to Tab 7
i n your binder, and this is an enmail that
Ms. Eisner sent to you on October 16th, which
contains her proposed revisions to Rule 7.

Do you see that?

A Yes.

Q So if |I could just summari ze the tineline,
because we have | ooked at a few different things,
you send an enmail w th suggested revisions on
Cctober 11th. They are discussed | ater that day at
the 10T neeting on Cctober 11th. During that
nmeeting Ms. Eisner says she will cone back on |i st

and propose sonething to the group.
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Ms. Ei sner on Cctober 12th sends you an
emai |l saying that she's got these concerns that we
went through. And now on October 16th she has sent
this enail wth her proposed | anguage.

Is that the tineline as you understand it,
sir?

A I think so.

Q And you said that you renenbered speaking
wth Ms. Eisner but you couldn't renmenber when. M
question is: By |ooking at her changes here and
the fact that it is, you know, very different than
what she wote on October 12th, just four days
earlier, does that help refresh your recollection
t hat you and she nmay have hashed out her concerns
in the interim perhaps on that phone call on
Monday the 15t h?

A It helps me think that that could happen,
that we tried to negotiate the differences between
us.

Q Ckay. Now, turning to Tab 13 in your
bi nder, this is an email that you sent to
Ms. Eisner with sone suggested -- you say you are
attaching a few changes that Sam suggested | anguage
on in Track Fornmat.

Do you see that?
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A | do.

Q And if you turn to the third page in that
exhibit, it appears that you have excerpted
Ms. Eisner's |anguage fromthe 16th and nade a few
changes here; is that fair to say?

A That's the way it | ooks to ne, yes,
| ooking at it now.

Q Ckay. So the first change that you nake
is that -- it's where Ms. Eisner wote that, "If
the IRP relates to an application arising out of
| CANN' s new gTLD Program an entity that was part
of the contention set for that string at issue in
the IRP shall be deened to have a material interest
in DI SPUTE," and she had gone on to wite, "and may
partici pate as an am cus before the I RP Panel," and
you changed that to "and shall be permtted.”

Do you see that, sir?

A | do.

Q And that's an edit that you made; is that

A. It looks to ne like that's so.

Q And if you | ook down at the next set of
edits -- or just as it continues after that
sentence, you'll see you nade the sane edit

regarding any entity that is external to the
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di spute, you again replaced "may participate” wth
"shall be permtted to participate.”
Do you see that?

A | see that.

Q Now, before this set of edits, M. Eisner
had kept the original |anguage about "entities that
had participated in underlying proceedings (a
process-specific expert panel pursuant to the

byl aws)," and she had also witten there, "shall be
deened to have a material interest and may
partici pate as an am cus before the | RP PANEL."

But you did not change "may partici pate”

as an amcus there to "shall participate”; is that
fair?
A | have | ost where that is. Can | see it?

Is it on the screen now?

Q It is. It is right before -- you can see
t he underlines and the highlighting. It is the
sentence before that. It says, "A person, group or
entity that has participated in an underlying
proceedi ng (a process-specific expert panel) shal
be deened to have a material interest relevant to
t he DI SPUTE and may partici pate as an am cus before
t he | RP PANEL. "

My observation there and question to you,
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sir, is that you did not change "may partici pate"
there to "shall participate"; is that correct?
A That | ooks to be the case.

MR LITWN Ckay. M. Chairman, | would
like to take a brief break at this point to confer
with the other nenbers of ny team about where we
are in the process, but | think I am com ng very
close to the end here.

ARBI TRATOR BI ENVENU:  Very well. So we'll
break for a few mnutes to give you an opportunity
to consul t.

MR LITWN  Thank you, M. Chairnan.

(Wher eupon a recess was taken.)

MR LITWN M. MAuley, all that's left
for me to do is thank you very much for your tine
this norning. | amsorry about the technical
difficulties, but I am happy we were able to get it
sorted. Thank you very nuch.

THE W TNESS: Thank you.

Can you all hear ne?

MR LITWN  We can.

THE W TNESS: Thank you.

ARBI TRATOR BI ENVENU. Yes, we can hear you
very well, M. MAuley.

Any questions fromny fell ow panelists,
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Pr of essor Kessedjian, M. Chernick?

ARBI TRATOR KESSEDJI AN:  No questions for
nme. Thank you.

ARBI TRATOR CHERNI CK: None for ne. Thank
you.

ARBI TRATOR Bl ENVENU: M. MAul ey, at the
begi nni ng of your cross-examn nation, you were asked
to enunerate the docunents that you had reviewed to
prepare for your appearance before the Panel today.

Do you renenber that?

THE WTNESS: | do, yes.

ARBI TRATCOR BI ENVENU: And you nenti oned
your statenents, the exhibits to your statenent,

Ms. Eisner's statenent and some of the public
comrents on the interimrules.

You did not nention the Panel's deci sion
in Phase | of this IRP. D d you read the decision
of the Panel in Phase |?

THE W TNESS: No, sir, | did not.

ARBI TRATOR BI ENVENU: Was t he substance of
that decision as it relates to your evidence and
the matters that were canvassed today in your
Cross-exam nati on summari zed to you?

THE W TNESS: No, they weren't.

MR. BLACKBURN: l'msorry, | was on mute.
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| would caution the witness not to reveal any
conmmuni cations wth counsel regarding the Phase |
deci si on.

ARBI TRATOR BI ENVENU:.  Yes, please, with
that -- with paying heed to that caution, can you

tell me if you know what the decision of the Panel

on Phase | was in relation to the natters that were

canvassed i n your cross-exam nation today?

THE WTNESS: M. Chairman, | don't know
what Phase | was. | have decided -- | personally
decided not to read any of the pleadings for --
anything to do wwth that -- wth the I RP.

ARBI TRATOR BI ENVENU: I ncidentally,

M. MAul ey, you were -- you had a discussion with

M. Litwin concerning your current responsibilities

at VeriSign. | think he questioned you about the
busi ness devel opment aspect of your title.

So how woul d you summari ze your present
responsibilities at Veri Sign?

THE WTNESS: | would say that ny
responsibilities at Veri Sign have essentially 100
percent to do with policy work, and the busi ness
devel opnent aspect of ny title is unfortunate.

Per haps | shoul d have nade a point of it

when Ms. Borissova suggested that as a title, but
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didn"t. | didn't nake an issue of it. | am
t al ki ng about the busi ness devel opnent part.

ARBI TRATOR BI ENVENU:. Thank you.

Do you know M. Paul Livesay?

THE W TNESS: The nane rings a bell.

ARBI TRATOR BI ENVENU:. He held the position
of vice president and associ ate general counsel at
Veri Si gn between 2014 and 2018.

THE WTNESS: | was just going to say, |
do recogni ze that nane. | don't know him | don't
know that he and | had any interactions. None that
| recall.

ARBI TRATCOR BI ENVENU: So you are
basically -- | think you have answered -- you have
answered ny next question. You haven't had any
interaction wwth M. Livesay between and i ncl udi ng
the year 2016 and 20187

THE W TNESS: Not that | recall

ARBI TRATOR BI ENVENU: Thank you. | have
no nore questions for the wtness.

M. Bl ackburn, do you have any redirect?

MR. BLACKBURN: Yes, M. Chairman. Wuld
it be possible to have a short recess to confer
with ny col | eagues before comenci ng?

ARBI TRATOR BI ENVENU: Yes. Absolutely.
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Just | et us know when you're ready.
MR. BLACKBURN: Thank you.
(Wher eupon a recess was taken.)
ARBI TRATCOR BI ENVENU: Pl ease proceed,
M. Bl ackburn.
REDI RECT EXAM NATI ON
BY MR BLACKBURN
Q M. MAul ey, do you recall that M. Litwn
asked you a question regarding the application --
sorry, the use of the IRP process by participants
in the new gTLD Progr anf
A Yes, roughly.
Q Is the IRP process in | CANN s byl aws
limted to use by applicants in the new gTLD
Pr ogr anf?
MR LITWN  Qbjection; |eading.
THE WTNESS: |In ny opinion the IRP
process --
ARBI TRATOR Bl ENVENU: M. MAul ey, just a
m nute, M. MAul ey.
THE W TNESS: Sur e.
ARBI TRATOR BI ENVENU.  You' re asking --
could you reformul ate your question, M. Bl ackburn?
Surely you're asking the witness for his

under st andi ng, correct?
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MR. BLACKBURN: Yes, yes.

Q M. MAuley, is it your understandi ng that
the IRP process is limted to use by participants
in | CANN' s new gTLD Progranf

MR LITWN This is also | eading.
ARBI TRATOR BI ENVENU:  You want to try
reformul ati ng your question, M. Bl ackburn?

Q BY MR BLACKBURN: M. MAul ey, who may
file an I RP under | CANN s byl aws?

A It is nmy understandi ng that anybody can
file an I RP under | CANN s byl aws who believes they
have been harnmed by an action or inaction by | CANN
that they claimviolated the articl es of
i ncorporation or the byl aws.

Q Does that nean that the people who fal
Wthin that group is not limted to participants in
t he new gTLD Progr anf?

MR LITWN Objection. M. Chairmn,
M. Blackburn is clearly | eading the wi tness here.
If he wants to ask what M. MAul ey's understandi ng
I's, he should ask him "Wat's your understandi ng?"
MR. BLACKBURN: |'Ill rephrase.

Q M. MAul ey, you just testified that to

your under st andi ng, anyone who qualifies as a

claimant could participate -- could file an IRP
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under I CANN s bylaws; is that correct?

A Yes. Anybody who feels that any action or
I naction by | CANN, whatever that m ght be, could
be -- could bring a claimat an IRP if they all ege
that | CANN s actions violated the bylaws or its
articles of incorporation and cause them harm

Q To your understandi ng, was there any
limtation on the subject matter that a cl ai nant
could allege was a violation of the bylaws or
articles of | CANN?

MR LITWN M. Chairman, | apol ogi ze,
but he keeps asking yes-or-no questions to this
wtness, and it is totally inappropriate on
redirect.

ARBI TRATOR Bl ENVENU: M. Bl ackburn, do
you want to refornmulate it? It is true.

MR. BLACKBURN: | will nove on.

Q M. MAul ey, do you recall M. Litwin
aski ng you about a litigation waiver in the new
gTLD Pr ogram gui debook?

A | do.

Q And were you aware of that litigation
wai ver in the new gTLD Program whil e you were
perform ng your work on the I RP-10T?

A Il was not.
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Q Are you aware of any other litigation
wai vers that | CANN has i nposed with respect to any
ot her person who may file a claimunder the -- an
| RP cl ai m agai nst | CANN?

A No, | am not aware of any wai vers. The
IRP is open. There's no waivers that | am aware
of .

Q Ckay. Could we put up Tab 5 on the
screen, turn to Page 6. Actually, strike that.
Let's turn to Tab 4.

M. MAul ey, do you see Tab 4, which is
your COctober 11, 2018, email about which you were
asked sone questions earlier?

A Yes, | do.

Q And if you could turn to the attachnent to
that enmil that you al so were asked sonme questions
about. The purple line which is identified in this
docunent, those are your edits to the existing --

t he | anguage at that tinme for Rule 7 in the interim
pr ocedur es?

A That's ny under st andi ng, yes.

Q And in | ooking on the page which is marked
Page 5, there's a paragraph. |Is that an edit by
you with respect to a party's right to intervene in

an | RP process?
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MR LITWN M. Chairman, again, these
have all been yes-or-no questions. M. Bl ackburn
obvi ously knows how not to ask a | eadi ng questi on,
he's just not doing it.

ARBI TRATOR BI ENVENU: Overruled. | think
this is an exception.

MR. BLACKBURN: It is foundational, yes.

THE WTNESS: That's ny --

ARBI TRATOR Bl ENVENU: | agree with
M. Blackburn, that it is foundation. | wll allow
t he question. W wll see where we go.

MR LITWN  Ckay. Thank you,
M. Chai r man.

Q BY MR BLACKBURN. So, M. MAul ey, these
are your edits to the section of Rule 7 regarding
I ntervention, correct?

A. Yes, sir.

Q Did you propose any -- at this tine any
edits to Rule 7 with respect to the am cus
participation rights?

A Not that | recall.

Q And if you could turn the page, and you
see at the top it says, "Participation as an Am cus
Curiae.” Didyou -- strike that.

M. MAul ey, you testified earlier about a
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potential call with Ms. Ei sner in the Cctober 2018

tine frane.

| RP- | OT,

with M.
A

on the |

frequent

Q

Do you recall that?

| recall being asked about it.

Dd you -- during your time on the

did you frequently have tel ephone calls
Ei sner?

No. | had calls with a nunber of people
OT, but I wouldn't say they were very

at all.

Did you have any calls with Ms. Eisner

during your tine at the |10OT?

A.
Q

| believe the answer woul d be yes.

Do you recall approximtely how nany calls

you had with Ms. Eisner in the 2016 through 2018

time franme of your participation on the IRP-10I?

A. | believe it would be I ess than five,
maybe | ess than four. It is hard to recall
honestly, but our practice was to neet -- not
just -- every one of us was to neet at the neetings
on the list. As | said, | spoke on the phone wth
a nunber of people, but very, very infrequently.

Q Do you have any recoll ection of whether or
not your calls with Ms. Eisner tended to be |ong or
brief?
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A They were short. It was hard to get tine,
hard to -- | amnot a | ong-phone-call person.
Q Woul d you just pick up the phone and call

Ms. Eisner or would you schedule calls wth her?

A | woul d generally schedule a call wth
her .
Q And was there any particul ar reason for
t hat ?
A She was hard to get in touch with. | knew

that the first tine | ever tried to do it, but I
woul d schedule a call with anybody on the | OT that
| wanted to speak to.

Q M. MAul ey, do you know what a CEP is
under | CANN s byl aws?

A | believe it is a Cooperative Engagenent
Process.

Q Were you aware in Cctober 2018 that
Afilias had filed a CEP with I CANN?

A | believe that | was not. | don't -- |
don't pay attention to CEP. | don't pay attention
to IRP, really.

Q And in COctober of 2018, were you aware
that Afilias had threatened to file an | RP agai nst
| CANN wi th respect to .WEB?

A Il was not.
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Q Did Ms. Eisner ever tell you that Afilias
had instituted a CEP with | CANN regardi ng . V\EB?

A Not that | recall

Q Did Ms. Eisner ever tell you that Afilias
had threatened to file an IRP with respect to .VEB
at any tine prior to -- in Cctober 20187

A Not that | recall

Q Had she told you that at any tinme?

A | don't think so.

Q M. MAul ey, are you aware that Veri Sign
has participated in | CANN s new gTLD Progr anf?

A | don't know about the new gTLD Program
| think -- | think that Veri Sign got an |IDN, but I
don't know.

Q Were you involved in VeriSign's

participation in | CANN s new gTLD Progranf

A | was not.
MR. BLACKBURN: | have no further
questi ons.
THE WTNESS: | can't hear.
MR. BLACKBURN: | have no further

questi ons.
ARBI TRATOR BI ENVENU: Forgive ne. It is
the second tine that | forget to unmute ny phone.

| was told that only the adm nistrative secretary
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heard one of ny rulings on M. Litwn's objections,
so | apol ogi ze for that.

So | was in the process of asking if ny
col | eagues had any suppl enental questions for
M. MAul ey.

ARBI TRATOR CHERNI CK: No.

ARBI TRATOR KESSEDJI AN: | don't.

ARBI TRATCOR BI ENVENU: Thank you very nuch.

| believe it is for me, M. MAuley, to
t hank you very much, indeed, on behalf of all three
menbers of the Panel and, indeed, all participants
in this IRP for your evidence today. W are
grateful for your tine.

THE W TNESS: Thank you.

ARBI TRATOR BI ENVENU: | rnust al so instruct
you, M. MAul ey, that our sequestration order
extends to requesting wtnesses not to discuss the
case or their evidence with other individuals
schedul ed to appear before us.

So thank you very much.

THE W TNESS: Thank you. | should | eave
t he neeti ng?

ARBI TRATOR BI ENVENU:  You can | eave the
nmeeti ng. Thank you.

MR. ENGLISH The witness is gone.
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ARBI TRATOR BI ENVENU:.  Thank you, JD.

So, Counsel, do we nove right away to
M. Livesay, or what is next on our agenda?

MR LITWN M. Chairman, it's ny
understandi ng that M. Livesay is not avail able
today, and we'll commence his testinony tonorrow.
The Jones Day | awers should confirmthat.

MR. JOHNSTON: The Veri Sign | awer wll
confirmthat.

MR LITWN M apol ogi es.

MR, JOHNSTON: No probl em

ARBI TRATOR BIENVENU. So is that the
position, M. Livesay is avail able tonorrow but not
t oday, correct?

MR, JOHNSTON: Correct.

ARBI TRATOR Bl ENVENU: Excel l ent. Ckay.
Very good.

So we had occasion to discuss the parties
respective decisions not to call -- or, rather, to
go back on their decision to call the three expert
W t nesses di scussed in the exchange of enmils over
t he weekend, and we take note of the parties’
decision and we'll live with it, as wll the
parties.

So fromthe perspective of the Panel, |
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t hi nk that exhausts the agenda for today. Should
we then resune tonorrow at the normal 8:00 a.m
Pacific time -- tine to begin the hearing, yes?
MR LITWN Yes, M. Chairnman.
MR, JOHNSTON:  Yes, M. Chairnman.

ARBI TRATOR Bl ENVENU: | see heads noddi ng.

MR. LeVEE: | apologize. | was not 100
percent certain of your statenment. Just to confirm
that, the Panel will not be asking questions of the
experts?

ARBI TRATOR BI ENVENU: Yes. Sorry,
M. LeVee, if | was unclear. Yes, | said that we
have di scussed the parties' decision, and we w ||
live with that decision. So we will not be asking
for an opportunity to put the questions which we
may have had to these w tnesses.

MR, LeVEE: And the only other nmatter |
woul d suggest, because we have one witness left, |
woul d suggest that the -- first | wanted to ask the

court reporter a question, if she's on, which is to

give us an estimate of how long it wll take for

the final transcripts to be produced. And that

wll help informthe parties' discussions about a

bri efing schedule and so forth, which |I am

per haps, presunptively -- presunptuously we di scuss
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at sone point tonorrow afternoon.

ARBI TRATOR Bl ENVENU: No, it was on our
agenda, M. LeVee. W provided in the parties'
chart that we would have that discussion at the end
of the hearing. So your question, if | may say so,
is very rel evant.

MR. LeVEE: Thank you. So if we knew when
we woul d have the final transcripts, that would
hel p the parties give sone estinmate on when we
m ght provide the briefs to the Panel.

(Di scussion off the record.)

MR. LeVEE: Perhaps, M. Chairman, the
parties shoul d have sonme di scussi on over the
next -- the course of the rest of the day as to
when we night propose to submt our posttrial
brief -- posthearing brief, and that way we can
know a little bit nore about our respective views
bef ore we have that discussion with the Panel
t onor r ow.

ARBI TRATOR BI ENVENU. Right. Wen you say
"the parties,” you nean to include all the Amci?

MR LeVEE: Oh, | did nean to include the
Am ci, yes.

ARBI TRATOR BI ENVENU: Thank you. So

that's perfect wwth us, and we'll look forward to
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havi ng the parties and Amici's thoughts on the
bri efing schedule for posthearing briefs.

MR. LeVEE: Thank you, M. Chairnman.

ARBI TRATOR BI ENVENU: Ckay. So thank you

all, and we will resune tonorrow at 8:00 a.m
Pacific tine.
MR, JOHNSTON: Thank you.
MR. LeVEE: Thank you.
(Wher eupon t he proceedi ngs were
concl uded at 11:15 a.m)

---000- - -

1099

Arbitration - VOLUME VI

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

REPORTER S CERTI FI CATE
---000---
STATE OF CALI FORNI A )

) ss.
COUNTY OF SAN FRANCI SCO )

|, BALI NDA DUNLAP, certify that | was the

official court reporter and that | reported in
shorthand witing the foregoi ng proceedi ngs; that
t hereafter caused ny shorthand witing to be

reduced to typewiting, and the pages incl uded,

constitute a full, true, and correct record of said

pr oceedi ngs:

I N WTNESS WHEREOF, | have subscribed this

certificate at San Francisco, California, on this

18t h day of August, 2020.

P bl

BALI NDA DUNLAP, CSR NO 10710, RPR, CRR, RWR
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