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Top-Level Domain Application -
Terms and Conditions

By submitting this application through ICANN’s online
interface for a generic Top Level Domain (gTLD) (this
application), applicant (including all parent companies,
subsidiaries, affiliates, agents, contractors, employees and
any and all others acting on its behalf) agrees to the
following terms and conditions (these terms and
conditions) without modification. Applicant understands
and agrees that these terms and conditions are binding on
applicant and are a material part of this application.

1. Applicant warrants that the statements and
representations contained in the application
(including any documents submitted and oral
statements made and confirmed in writing in
connection with the application) are true and
accurate and complete in all material respects,
and that ICANN may rely on those statements and
representations fully in evaluating this application.
Applicant acknowledges that any material
misstatement or misrepresentation (or omission of
material information) may cause ICANN and the
evaluators to reject the application without a
refund of any fees paid by Applicant. Applicant
agrees to notify ICANN in writing of any change in
circumstances that would render any information
provided in the application false or misleading.

2. Applicant warrants that it has the requisite
organizational power and authority to make this
application on behalf of applicant, and is able to
make all agreements, representations, waivers, and
understandings stated in these terms and
conditions and to enter into the form of registry
agreement as posted with these terms and
conditions.

3. Applicant acknowledges and agrees that ICANN
has the right to determine not to proceed with any
and all applications for new gTLDs, and that there is
no assurance that any additional gTLDs will be
created. The decision to review, consider and
approve an application to establish one or more
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gTLDs and to delegate new gTLDs after such
approval is entirely at ICANN’s discretion. ICANN
reserves the right to reject any application that
ICANN is prohibited from considering under
applicable law or policy, in which case any fees
submitted in connection with such application will
be returned to the applicant.

4, Applicant agrees to pay all fees that are
associated with this application. These fees include
the evaluation fee (which is to be paid in
conjunction with the submission of this application),
and any fees associated with the progress of the
application to the extended evaluation stages of
the review and consideration process with respect
to the application, including any and all fees as
may be required in conjunction with the dispute
resolution process as set forth in the application.
Applicant acknowledges that the initial fee due
upon submission of the application is only to obtain
consideration of an application. ICANN makes no
assurances that an application will be approved or
will result in the delegation of a gTLD proposed in an
application. Applicant acknowledges that if it fails
to pay fees within the designated time period at
any stage of the application review and
consideration process, applicant will forfeit any fees
paid up to that point and the application will be
cancelled. Except as expressly provided in this
Application Guidebook, ICANN is not obligated to
reimburse an applicant for or to return any fees
paid to ICANN in connection with the application
process.

5. Applicant shall indemnify, defend, and hold
harmless ICANN (including its affiliates, subsidiaries,
directors, officers, employees, consultants,
evaluators, and agents, collectively the ICANN
Affiliated Parties) from and against any and all third-
party claims, damages, liabilities, costs, and
expenses, including legal fees and expenses, arising
out of or relating to: (a) ICANN’s or an ICANN
Affiliated Party’s consideration of the application,
and any approval rejection or withdrawal of the
application; and/or (b) ICANN’s or an ICANN
Affiliated Party’s reliance on information provided
by applicant in the application.

.
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Applicant hereby releases ICANN and the ICANN
Affiliated Parties from any and all claims by
applicant that arise out of, are based upon, or are
in any way related to, any action, or failure to act,
by ICANN or any ICANN Affiliated Party in
connection with ICANN’s or an ICANN Affiliated
Party’s review of this application, investigation or
verification, any characterization or description of
applicant or the information in this application, any
withdrawal of this application or the decision by
ICANN to recommend, or not to recommend, the
approval of applicant’s gTLD application.
APPLICANT AGREES NOT TO CHALLENGE, IN COURT
OR IN ANY OTHER JUDICIAL FORA, ANY FINAL
DECISION MADE BY ICANN WITH RESPECT TO THE
APPLICATION, AND IRREVOCABLY WAIVES ANY
RIGHT TO SUE OR PROCEED IN COURT OR ANY
OTHER JUDICIAL FOR A ON THE BASIS OF ANY OTHER
LEGAL CLAIM AGAINST ICANN AND ICANN
AFFILIATED PARTIES WITH RESPECT TO THE
APPLICATION. APPLICANT ACKNOWLEDGES AND
ACCEPTS THAT APPLICANT’S NONENTITLEMENT TO
PURSUE ANY RIGHTS, REMEDIES, OR LEGAL CLAIMS
AGAINST ICANN OR THE ICANN AFFILIATED PARTIES
IN COURT OR ANY OTHER JUDICIAL FORA WITH
RESPECT TO THE APPLICATION SHALL MEAN THAT
APPLICANT WILL FOREGO ANY RECOVERY OF ANY
APPLICATION FEES, MONIES INVESTED IN BUSINESS
INFRASTRUCTURE OR OTHER STARTUP COSTS AND
ANY AND ALL PROFITS THAT APPLICANT MAY EXPECT
TO REALIZE FROM THE OPERATION OF A REGISTRY
FOR THE TLD; PROVIDED, THAT APPLICANT MAY
UTILIZE ANY ACCOUNTABILITY MECHANISM SET
FORTH IN ICANN’S BYLAWS FOR PURPOSES OF
CHALLENGING ANY FINAL DECISION MADE BY
ICANN WITH RESPECT TO THE APPLICATION.
APPLICANT ACKNOWLEDGES THAT ANY ICANN
AFFILIATED PARTY IS AN EXPRESS THIRD PARTY
BENEFICIARY OF THIS SECTION 6 AND MAY ENFORCE
EACH PROVISION OF THIS SECTION 6 AGAINST
APPLICANT.

Applicant hereby authorizes ICANN to publish on
ICANN’s website, and to disclose or publicize in any
other manner, any materials submitted to, or
obtained or generated by, ICANN and the ICANN
Affiliated Parties in connection with the application,
including evaluations, analyses and any other
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materials prepared in connection with the
evaluation of the application; provided, however,
that information will not be disclosed or published
to the extent that this Applicant Guidebook
expressly states that such information will be kept
confidential, except as required by law or judicial
process. Except for information afforded
confidential treatment, applicant understands and
acknowledges that ICANN does not and will not
keep the remaining portion of the application or
materials submitted with the application
confidential.

Applicant certifies that it has obtained permission
for the posting of any personally identifying
information included in this application or materials
submitted with this application. Applicant
acknowledges that the information that ICANN
posts may remain in the public domain in
perpetuity, at ICANN’s discretion. Applicant
acknowledges that ICANN will handle personal
information collected in accordance with its gTLD
Program privacy statement
http://newgtlds.icann.org/en/applicants/agb/prog
ram-privacy, which is incorporated herein by this
reference. If requested by ICANN, Applicant will be
required to obtain and deliver to ICANN and
ICANN's background screening vendor any
consents or agreements of the entities and/or
individuals named in questions 1-11 of the
application form necessary to conduct these
background screening activities. In addition,
Applicant acknowledges that to allow ICANN to
conduct thorough background screening
investigations:

a. Applicant may be required to provide
documented consent for release of records
to ICANN by organizations or government
agencies;

b. Applicant may be required to obtain
specific government records directly and
supply those records to ICANN for review;

c. Additional identifying information may be
required to resolve questions of identity of
individuals within the applicant organization;
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d. Applicant may be requested to supply
certain information in the original language
as well as in English.

9. Applicant gives ICANN permission to use
applicant’s name in ICANN’s public
announcements (including informational web
pages) relating to Applicant's application and any
action taken by ICANN related thereto.

10. Applicant understands and agrees that it will
acquire rights in connection with a gTLD only in the
event that it enters into a registry agreement with
ICANN, and that applicant’s rights in connection
with such gTLD will be limited to those expressly
stated in the registry agreement. In the event
ICANN agrees to recommend the approval of the
application for applicant’s proposed gTLD,
applicant agrees to enter into the registry
agreement with ICANN in the form published in
connection with the application materials. (Note:
ICANN reserves the right to make reasonable
updates and changes to this proposed draft
agreement during the course of the application
process, including as the possible result of new
policies that might be adopted during the course of
the application process). Applicant may not resell,
assign, or transfer any of applicant’s rights or
obligations in connection with the application.

11. Applicant authorizes ICANN to:

a. Contact any person, group, or entity to
request, obtain, and discuss any
documentation or other information that,
in ICANN’s sole judgment, may be
pertinent to the application;

b. Consult with persons of ICANN’s choosing
regarding the information in the
application or otherwise coming into
ICANN'’s possession, provided, however,
that ICANN will use reasonable efforts to
ensure that such persons maintain the
confidentiality of information in the
application that this Applicant
Guidebook expressly states will be kept
confidential.
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For the convenience of applicants around the
world, the application materials published by
ICANN in the English language have been
translated into certain other languages frequently
used around the world. Applicant recognizes that
the English language version of the application
materials (of which these terms and conditions is a
part) is the version that binds the parties, that such
translations are non-official interpretations and may
not be relied upon as accurate in all respects, and
that in the event of any conflict between the
translated versions of the application materials and
the English language version, the English language
version controls.

Applicant understands that ICANN has a long-
standing relationship with Jones Day, an
international law firm, and that ICANN intends to
continue to be represented by Jones Day
throughout the application process and the
resulting delegation of TLDs. ICANN does not know
whether any particular applicant is or is not a client
of Jones Day. To the extent that Applicantis a
Jones Day client, by submitting this application,
Applicant agrees to execute a waiver permitting
Jones Day to represent ICANN adverse to Applicant
in the matter. Applicant further agrees that by
submitting its Application, Applicant is agreeing to
execute waivers or take similar reasonable actions
to permit other law and consulting firms retained by
ICANN in connection with the review and
evaluation of its application to represent ICANN
adverse to Applicant in the matter.

ICANN reserves the right to make reasonable
updates and changes to this applicant guidebook
and to the application process, including the
process for withdrawal of applications, at any time
by posting notice of such updates and changes to
the ICANN website, including as the possible result
of new policies that might be adopted or advice to
ICANN from ICANN advisory committees during the
course of the application process. Applicant
acknowledges that ICANN may make such
updates and changes and agrees that its
application will be subject to any such updates and
changes. In the event that Applicant has
completed and submitted its application prior to
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such updates or changes and Applicant can
demonstrate to ICANN that compliance with such
updates or changes would present a material
hardship to Applicant, then ICANN will work with
Applicant in good faith to attempt to make
reasonable accommodations in order to mitigate
any negative consequences for Applicant to the
extent possible consistent with ICANN's mission to
ensure the stable and secure operation of the
Internet's unique identifier systems.

@
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[\ New
@ | ‘ Domains

ICANN

New gTLD Program

Report Date: 11 June 2014

Application ID: 1-1032-95136

Applied-for String: HOTEL

Applicant Name: HOTEL Top-Level-Domain s.a.r.l

Overall Community Priority Evaluation Summary

Community Priority Evaluation Result Prevailed

Thank you for your participation in the New ¢TLD Program. After careful consideration and extensive
review of the information provided in your application, including documents of support, the Community
Priority Evaluation panel determined that the application met the requirements specified in the Applicant
Guidebook. Your application prevailed in Community Priority Evaluation.

Panel Summary

Overall Scoring

Criteria Earned Achievable
#1: Community Establishment 4 4
#2: Nexus between Proposed String and Community 3 4
#3: Registration Policies 4 4
#4: Community Endorsement 4 4
Total 15 16

Minimum Required Total Score to Pass 14

Criterion #1: Community Establishment

1-A Delineation 2/2 Point(s)

The Community Priority Evaluation panel determined that the community as identified in the application
met the criterion for Delineation as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the
Applicant Guidebook, as the community is clearly delineated, organized and pre-existing. The application
received the maximum score of 2 points under criterion 1-A: Delineation.

Delineation

Two conditions must be met to fulfill the requirements for delineation: there must be a clear, straightforward
membership definition, and there must be awareness and recognition of a community (as defined by the
applicant) among its members.

The community defined in the application (“HOTEL”) is:
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The .hotel namespace will exclusively serve the global Hotel Community. The string “Hotel” is an
internationally agreed word that has a clear definition of its meaning: According to DIN EN ISO
18513:2003, “A hotel is an establishment with services and additional facilities where
accommodation and in most cases meals are available.” Therefore only entities which fulfil this
definition are members of the Hotel Community and eligible to register a domain name under .hotel.
.hotel domains will be available for registration to all companies which are member of the Hotel
Community on a local, national and international level. The registration of .hotel domain names shall
be dedicated to all entities and organizations representing such entities which fulfil the ISO
definition quoted above:

1. Individual Hotels

2. Hotel Chains

3. Hotel Marketing organizations representing members from 1. and/or 2.

4. International, national and local Associations representing Hotels and Hotel Associations
representing members from 1. and/or 2.

5. Other Organizations representing Hotels, Hotel Owners and other solely Hotel related
organizations representing on members from 1. and/or 2.

These categories ate a logical alliance of members, with the associations and the marketing
organizations maintaining membership lists, directories and registers that can be used, among other
public lists, directories and registers, to verify eligibility against the .hotel Eligility requirements.

This community definition shows a clear and straightforward membership. The community is clearly defined
because membership requires entities/associations to fulfill the ISO criterion for what constitutes a hotel.
Furthermore, association with the hotel sector can be verified through membership lists, directories and
registers.

In addition, the community as defined in the application has awareness and recognition among its members.
This is because the community is defined in terms of its association with the hotel industry and the provision
of specific hotel services.

The Community Priority Evaluation panel determined that the community as defined in the application
satisfies both the conditions to fulfill the requirements for Delineation.

Organization
Two conditions need to be met to fulfill the requirements for organization: there must be at least one entity

mainly dedicated to the community, and there must be documented evidence of community activities.

The community as defined in the application has at least one entity mainly dedicated to the community.
There are, in fact, several entities that are mainly dedicated to the community, such as the International Hotel
and Restaurant Association (IH&RA), Hospitality Europe (HOTREC), the American Hotel & Lodging
Association (AH&LA) and China Hotel Association (CHA), among others. According to the application,

Among those associations the International Hotel and Restaurant Association IH&RA) is the oldest
one, which was founded in 18691946, is the only global business organization representing the hotel
industry worldwide and it is the only global business organization representing the hospitality
industry (hotels and restaurants) worldwide. Officially recognized by United Nations as the voice of
the private sector globally, IH&RA monitors and lobbies all international agencies on behalf of this
industry. Its members represent more than 300,000 hotels and thereby the majority of hotels
worldwide.

The community as defined in the application has documented evidence of community activities. This is
confirmed by detailed information on IH&RA’s website, as well as information on other hotel association
websites.

The Community Priority Evaluation panel determined that the community as defined in the application
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satisfies both the conditions to fulfill the requirements for Organization.

Pre-existence
To fulfill the requirements for pre-existence, the community must have been active prior to September 2007
(when the new ¢TLD policy recommendations were completed).

The community as defined in the application was active prior to September 2007. Hotels have existed in their
current form since the 19t century, and the oldest hotel association is IH&RA, which, according to the
entity’s website, was first established in 1869 as the All Hotelmen Alliance. The organization has been
operating under its present name since 1997.

The Community Priority Evaluation panel determined that the community as defined in the application
fulfills the requirements for Pre-existence.

1-B Extension 2/2 Point(s)

The Community Priority Evaluation panel determined that the community as identified in the application
met the criterion for Extension specified in section 4.2.3 (Community Priority Evaluation Criteria) of the
Applicant Guidebook, as the application demonstrates considerable size and longevity for the community.
The application received a maximum score of 2 points under criterion 1-B: Extension.

Size
Two conditions must be met to fulfill the requirements for size: the community must be of considerable size
and must display an awareness and recognition of a community among its members.

The community as defined in the application is of a considerable size. The community for HOTEL as
defined in the application is large in terms of the number of members. According to the applicant, “the
global Hotel Community consists of more than 500,000 hotels and their associations”.

In addition, the community as defined in the application has awareness and recognition among its members
because the community is defined in terms of association with the provision of hotel services.

The Community Priority Evaluation panel determined that the community as defined in the application
satisfies both the conditions to fulfill the requirements for Size.

Longevity
Two conditions must be met to fulfill the requirements for longevity: the community must demonstrate

longevity and must display an awareness and recognition of a community among its members.

The community as defined in the application demonstrates longevity. The pursuits of the HOTEL
community are of a lasting, non-transient nature.

In addition, the community as defined in the application has awareness and recognition among its members
because the community is defined in terms of association with the provision of hotel services.

The Community Priority Evaluation panel determined that the community as defined in the application
satisfies both the conditions to fulfill the requirements for Longevity.

Criterion #2: Nexus between Proposed String and Community

2-A Nexus 2/3 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Nexus as
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specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook. The string
identifies the name of the community, without over-reaching substantially beyond the community. The
application received a score of 2 out of 3 points under criterion 2-A: Nexus.

To receive the maximum score for Nexus, the applied-for string must match the name of the community or
be a well-known short-form or abbreviation of the community name. To receive a partial score for Nexus,
the applied-for string must identify the community. “Identify”” means that the applied-for string should
closely describe the community or the community members, without over-reaching substantially beyond the
community.

The applied-for string (HOTEL) identifies the name of the community. According to the applicant,

The proposed top-level domain name, “HOTEL?”, is a widely accepted and recognized string that
globally identifies the Hotel Community and especially its members, the hotels.

The string nexus closely describes the community, without overreaching substantially beyond the
community. The string identifies the name of the core community members (i.e. hotels and associations
representing hotels). However, the community also includes some entities that are related to hotels, such as
hotel marketing associations that represent hotels and hotel chains and which may not be automatically
associated with the gTLD. However, these entities are considered to comprise only a small part of the
community. Therefore, the string identifies the community, but does not over-reach substantially beyond the
community, as the general public will generally associate the string with the community as defined by the
applicant.

The Community Priority Evaluation panel determined that the applied-for string identifies the name of the
community as defined in the application. It therefore partially meets the requirements for Nexus.

2-B Uniqueness 1/1 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Uniqueness
as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as the
string has no other significant meaning beyond identifying the community described in the application. The
application received a maximum score of 1 point under criterion 2-B: Uniqueness.

To fulfill the requirements for Uniqueness, the string HOTEL must have no other significant meaning
beyond identifying the community described in the application. The Community Priority Evaluation panel
determined that the applied-for string satisfies the condition to fulfill the requirements for Uniqueness.

Criterion #3: Registration Policies

3-A Eligibility 1/1 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Eligibility, as
specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as eligibility

is restricted to community members. The application received a maximum score of 1 point under criterion 3-
A: Eligibility.

To fulfill the requirements for Eligibility, the registration policies must restrict the eligibility of prospective
registrants to community members. The application demonstrates adherence to this requirement by
restricting eligibility to the narrow category of hotels and their organizations as defined by ISO 18513, and
verifying this association through membership lists, directories and registries. (Comprehensive details are
provided in Section 20e of the applicant documentation). The Community Priority Evaluation panel
determined that the application satisfies the condition to fulfill the requirements for Eligibility.
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3-B Name Selection 1/1 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Name
Selection as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as name selection rules are consistent with the articulated community-based purpose of the applied-for
¢TLD. The application received a maximum score of 1 point under criterion 3-B: Name Selection.

To fulfill the requirements for Name Selection, the registration policies for name selection for registrants
must be consistent with the articulated community-based purpose of the applied-for gTLD. The application
demonstrates adherence to this requirement by specifying that eligible applicants will be entitled to register
any domain name that is not reserved or registered at the time of their registration submission. Furthermore,
the registry has set aside a list of domain names that will be reserved for the major hotel industry brands and
sub-brands. (Comprehensive details are provided in Section 20e of the applicant documentation). The
Community Priority Evaluation panel determined that the application satisfies the condition to fulfill the
requirements for Name Selection.

3-C Content and Use 1/1 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Content and
Use as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as
the rules for content and use are consistent with the articulated community-based purpose of the applied-for
TLD. The application received a maximum score of 1 point under criterion 3-C: Content and Use.

To fulfill the requirements for Content and Use, the registration policies must include rules for content and
use for registrants that are consistent with the articulated community-based purpose of the applied-for
¢TLD. The application demonstrates adherence to this requirement by specifying that each domain name
must display hotel community-related content relevant to the domain name, etc. (Comprehensive details are
provided in Section 20e of the applicant documentation). The Community Priority Evaluation panel
determined that the application satisfies the condition to fulfill the requirements for Content and Use.

3-D Enforcement 1/1 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Enforcement
as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as the
application provided specific enforcement measures as well as appropriate appeal mechanisms. The
application received a maximum score of 1 point under criterion 3-D: Enforcement.

Two conditions must be met to fulfill the requirements for Enforcement: the registration policies must
include specific enforcement measures constituting a coherent set, and there must be appropriate appeals
mechanisms. The applicant outlined policies that include specific enforcement measures constituting a
coherent set. The applicant’s registry will establish a process for questions and challenges that could arise
from registrations and will conduct random checks on registered domains. There is also an appeals
mechanism, whereby a registrant has the right to request a review of a decision to revoke its right to hold a
domain name. (Comprehensive details are provided in Section 20e of the applicant documentation). The
Community Priority Evaluation panel determined that the application satisfies both conditions to fulfill the
requirements for Enforcement.

Criterion #4: Community Endorsement

4-A Support 2/2 Point(s)

The Community Priority Evaluation panel determined that the application fully met the criterion for Support
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specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as the
applicant had documented support from the recognized community institution(s)/member organization(s).
The application received a maximum score of 2 points under criterion 4-A: Support.

To receive the maximum score for Support, the applicant is, or has documented support from, the
recognized community institution(s)/member organization(s), or has otherwise documented authority to
represent the community. “Recognized” means the institution(s)/organization(s) that, through membership
or otherwise, are clearly recognized by the community members as representative of the community. To
receive a partial score for Support, the applicant must have documented support from at least one group with
relevance. “Relevance” refers to the communities explicitly and implicitly addressed.

The Community Priority Evaluation panel determined that the applicant was not the recognized community
institution(s)/member organization(s). However, the applicant possesses documented suppott from the
recognized community institution(s)/member organization(s), and this documentation contained a
description of the process and rationale used in arriving at the expression of support. These groups
constitute the recognized institutions to represent the community, and represent a majority of the overall
community as defined by the applicant. The Community Priority Evaluation Panel determined that the
applicant fully satisfies the requirements for Support.

4-B Opposition 2/2 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Opposition
specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as the
application did not receive any relevant opposition. The application received the maximum score of 2 points
under criterion 4-B: Opposition.

To receive the maximum score for Opposition, the application must not have received any opposition of
relevance. To receive a partial score for Opposition, the application must have received relevant opposition
from, at most, one group of non-negligible size. According to the Applicant Guidebook, “To be taken into
account as relevant opposition, such objections or comments must be of a reasoned nature. Sources of
opposition that are clearly spurious, unsubstantiated, made for a purpose incompatible with competition
objectives, or filed for the purpose of obstruction will not be considered relevant”. “Relevance” and
“relevant” refers to the communities explicitly and implicitly addressed.

The application received letters of opposition, which were determined not to be relevant, as they were either
from groups of negligible size, or were from entities/communities that do not have an association with the
applied for string. The Community Priority Evaluation Panel determined that these letters therefore were not
relevant because they ate not from the recognized community institutions/member organizations, not were
they from communities/entities that have an association with the hotel community. In addition, some letters
were filed for the purpose of obstruction, and were therefore not considered relevant. The Community
Priority Evaluation Panel determined that the applicant satisfies the requirements for Opposition.

Disclaimer: Please note that these Community Priority Evaluation results do not necessarily determine the
final result of the application. In limited cases the results might be subject to change. These results do not
constitute a waiver or amendment of any provision of the Applicant Guidebook or the Registry Agreement.
For updated application status and complete details on the program, please refer to the Applicant Guidebook
and the ICANN New ¢gTLDs microsite at <newgtlds.icann.org>.

Page 6




R-47

RESPONDENT’S EXHIBIT



R-47

INDEPENDENT REVIEW PROCESS (IRP)

INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION
ICDR Case No. 01-15-0002-8061

Despegar Online SRL
Donuts, Inc.

Famous Four Media Limited
Fegistry, LLC

Radix FZC

Vs~

ICANN

-vs-

Little Birch, LLC

Minds + Machines Group Limited

Final Declaration

IRP Panel
Thomas H. Webster
Dirk P. Tirez
Peter J. Rees QC (Chair)



Table of Contents

A. Introduction and Procedural HiStory..........c.cccoecvverenneienncnnnnncenneenens

B. Factual Background — General..............ccoooimennenenncnncnieieeeneseesseneans

C. Factual Background — Specific..........ccovvimmivcccrriirnnecninessenene e,

D. Relief Requested.............coriinevccieeririiecinieceneseseeessasesssessessssssessessessssasses

E. Claimants’ SUDMISSIONS.........ccccccevrrrrieeeerrr e ssecsee et enasaes
F. ICANN’S SUDIUISSIONS......cccovriiiriririninintiteecinieetssesesessssesessts e sssssssssesesesesassssssasans
G. THE ISSUES.......oeieeeceteeeee sttt ettt s bbb s s b s s anasenens
H. Analysis — GeneTral..........cocovvinciierienncecrree e esesesseasssnasens

L. ANalySis — SP@CIfIC......oiiiiiiircicicnr ettt ee

1. The denial by the BGC, on 22 August 2014, of the Reconsideration
Request to have the CPE Panel decision in .hotel reconsidered......................

2. The denial by the BGC, on 11 October 2014, of the Reconsideration
Request to seek reconsideration of ICANN staff’s response to the DIDP
request in relation to the .hotel CPE decision.......ccccoeeueuernvnnnncnenincncnecnee

3. The denial by the BGC, on 18 November 2014, of the Reconsideration
Request to have the CPE Panel decision in .eco reconsidered..............ccco.c....

4. The continued upholding of HTLD’s application for .hotel in the light
of the matters raised in Crowell & Moring’s letter of 5 June 2015..................

5. The attempt by Minds + Machines Group Limited to join in the .hotel IRP
J. CONCIUSTON......orc ettt sttt et s ssaneseneees

K. The Prevailing Party and COSLES.........c.ccovvurineeuriciereninenisinieeeeseesscesesesseseans

R-47

Page

12
14
15

19

19

25

31



R-47

A. Introduction and Procedural History

1.

This Final Declaration is issued by this Independent Review Process (“IRP”)
Panel pursuant to the Bylaws of the Internet Corporation for Assigned Names
and Numbers (“ICANN”). This IRP has been administered under the
International Centre for Dispute Resolution (“ICDR”) International Dispute
Resolution Procedures as amended and in effect as of 1 June 2014 along with
ICANN'’s Supplementary Procedures.

On 4 March 2015, following a failed Cooperative Engagement Process with
ICANN, Despegar Online SRL, Donuts Inc., Famous Four Media Limited,
Fegistry LLC and Radix FZC submitted a Request for IRP in relation to ICANN’s
treatment of the generic top-level domain (“gTLD”) string .hotel (“the .hotel
IRP”).

On 17 April 2015, ICANN submitted its Response to this Request.

On 15 March 2015, following a failed Cooperative Engagement Process with
ICANN, Little Birch, LLC and Minds + Machines Group Limited submitted a
Request for IRP in relation to ICANN’s treatment of the gTLD string .eco (“the
.eco IRP”).

On 27 April 2015, ICANN submitted its Response to this Request.

On 12 May 2015, the ICDR confirmed to the parties that the cases regarding
.hotel IRP and .eco IRP would be merged and the parties agreed to keep written
submissions separate but recognized that the issues presented by the two cases
were closely linked and that the parties’ interests in the proceedings were so
similar that both should be dealt with during a single hearing.

Despegar Online SRL, Donuts Inc., Famous Four Media Limited, Fegistry LLC,
Radix FZC, Little Birch, LLC and Minds + Machines Group Limited are all
represented by Flip Petillion and Jan Janssen of Crowell & Moring LLP and
ICANN is represented by Jeffrey A. LeVee and Rachel Zernik of Jones Day.

The IRP Panel consisting of Thomas H. Webster, Dirk P. Tirez and Peter J. Rees
QC (Chair) (“Panel”), having been duly constituted to consider these two
Requests, conducted a preparatory conference with the party representatives
on 25 August 2015 at which, and following consultation with the party
representatives, the procedure was fixed by the Panel for the further conduct of
the IRP.
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On 7 October 2015, the Panel received a letter from Fasken Martineau seeking
to make submissions to the Panel on behalf of Big Room Inc. (“Big Room”)
whilst acknowledging that Big Room was not a party to the IRP.

On 19 October 2015, Despegar Online SRL, Donuts Inc., Famous Four Media
Limited, Fegistry LLC, Radix FZC, and Minds + Machines Group Limited
submitted a Reply to ICANN’s Response in the .hotel IRP matter, and Little
Birch, LLC and Minds + Machines Group Limited submitted a Reply to ICANN’s
Response in the .eco IRP matter.

On 10 November 2015, ICANN submitted its Sur-Replies in both the .hotel IRP
and the .eco IRP matters.

On 20 November 2015, the Panel received an e-mail from HOTREC seeking to
make submissions to the Panel whilst acknowledging that HOTREC was not a
party to the IRP.

On 2 December 2015, in advance of the telephone hearing due to take place on 7
December 2015, the Panel sent an e-mail to the representatives of the parties
asking a number of questions.

On 4 December 2015, the parties responded in writing to the Panel’s questions.

On 7 December 2015, a telephone hearing took place at which the
representatives of all the parties made their submissions to the Panel.

. Factual Background - General

16.

17.

18.

In 2005, ICANN’s Generic Names Supporting Organization (“GNSQO”) began a
policy development process to consider the introduction of new gTLDs. As part
of this process the New gTLD Applicant Guidebook (“Guidebook”) was
developed and was approved by the Board of ICANN in June 2011 and the New
gTLD Program was launched.

The final version of the Guidebook was published on 4 June 2012. It provides
detailed instructions to gTLD applicants and sets out the procedures for
evaluating new gTLD applications. The Guidebook provides that new gTLD
applicants may designate their applications as either standard or community
based, the latter to be “operated for the benefit of a clearly delineated
community” (Guidebook § 1.2.3.1).

If more than one standard application was made for the same gTLD applicants
were asked to try and achieve an amicable agreement under which one or more
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of them withdrew their applications. If no amicable solution could be found,
applicants in contention for the same gTLD would be invited to participate in
an auction for the gTLD.

If a community based application was made for a gTLD for which other
applicants had made standard applications, the community based applicant
was invited to elect to proceed to Community Priority Evaluation (“CPE”)
whereby its application would be evaluated by a CPE Panel in order to establish
whether the application met the CPE criteria. The CPE Panel could award up to
a maximum of 16 points to the application on the basis of the CPE criteria. If an
application received 14 or more points the applicant would be considered to
have prevailed in CPE (Guidebook § 4.2.2). The four CPE criteria are: (i)
community establishment; (ii) nexus between proposed string and community;
(iii) registration policies; and (iv) community endorsement. Each criterion is
worth a maximum of 4 points (Guidebook § 4.2.3).

If an applicant prevails in CPE, it will proceed to the next stage of evaluation
and other standard applications for the same gTLD will not proceed because
the community based application will be considered to have achieved priority
(Guidebook § 4.2.2).

ICANN appointed an external provider, the Economic Intelligence Unit (“EIU”)
to constitute the CPE Panel.

ICANN has a Documentary Information Disclosure Policy (“DIDP”), which
permits requests to be made to ICANN to make public documents “concerning
ICANN’s operational activities, and within ICANN’s possession, custody or
control”.

ICANN also has in place a process by which any person or entity, materially
affected by an action of ICANN, may request review or reconsideration of that
action by the Board of ICANN (“Reconsideration Request”) (Art IV.2 of
ICANN’s Bylaws).

ICANN also has in place a process for independent third-party review of Board
actions alleged by an affected party to be inconsistent with the Articles of
Incorporation or Bylaws of ICANN (Art IV.3 of ICANN’s Bylaws), namely the
IRP Process.

Article 1V.3.4 of ICANN’s Bylaws provides:

“Requests for such independent review shall be referred to an Independent
Review Process Panel (“IRP Panel”), which shall be charged with comparing
contested actions of the Board to the Articles of Incorporation and Bylaws,
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and with declaring whether the Board has acted consistently with the
provisions of those Articles of Incorporation and Bylaws. The IRP Panel must
apply a defined standard of review to the IRP request, focusing on:

a. did the Board act without conflict of interest in taking its decision?
b. did the Board exercise due diligence and care in having a reasonable
amount of facts in front of them?; and

c. did the Board members exercise independent judgment in taking the
decision, believed to be in the best interests of the company?”

C. Factual Background - Specific

26.

27.

28.

29.

30.

Despegar Online SRL, Donuts Inc., Famous Four Media Limited, Fegistry LLC
and Radix FZC each submitted standard applications for .hotel. HOTEL Top-

Level-Domain s.a.r.l. (“‘HTLD”) submitted a community based application for
hotel.

Little Birch, LLC and Minds + Machines Group Limited each submitted
standard applications for .eco. Big Room submitted a community based
application for .eco.

On 19 February 2014, HTLD was invited to elect to proceed to CPE, which it
did, and its application was forwarded to the EIU for evaluation.

On 12 March 2014, Big Room was invited to elect to proceed to CPE, which it
did, and its application was forwarded to the EIU for evaluation.

On 11 June 2014, the CPE Panel from EIU issued its report, which determined
that HTLD’s application should receive 15 points on the CPE criteria, thereby
prevailing in CPE with the consequence that the standard applications for
.hotel would not proceed.

31. On 28 June 2014, Despegar Online SRL, DotHotel Inc., dot Hotel Limited,

32.

Fegistry LLC, Spring McCook LLC and Top Level Domain Holdings Limited
submitted a Reconsideration Request “to have that decision by the Community
Priority Evaluation panel reconsidered”, and, on 4 August 2014, Donuts Inc., Fair
Winds Partners, LLC, Famous Four Media Limited, Minds + Machines Group
Limited and Radix FZC submitted a request to ICANN pursuant to its DIDP for
certain documents related to the decision of the CPE Panel.

On 22 August 2014, the Board Governance Committee (“BGC”) of ICANN
denied the Reconsideration Request to have the CPE Panel decision
reconsidered and, on 3 September 2014, ICANN responded to the DIDP request
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by referring to certain correspondence that was publicly available, but not
providing any other documentation sought in the DIDP request.

On 22 September 2014, Despegar Online SRL, Radix FZC, Famous Four Media
Limited, Fegistry LLC, Donuts Inc., and Minds + Machines Group Limited
submitted a Reconsideration Request to “seek reconsideration of ICANN staff’s
response to the Requesters’ request for documents pursuant to I[CANN’s
Document Information Disclosure Policy (“DIDP”)”, and, on 11 October 2014, the
BGC of ICANN denied that Reconsideration Request.

On 6 October 2014, the CPE Panel from EIU issued its report, which
determined that Big Room’s application should receive 14 points on the CPE
criteria, thereby prevailing in CPE with the consequence that the standard
applications for .eco would not proceed.

On 22 October 2014, Little Birch, LLC and Minds + Machines Group Limited
submitted a Reconsideration Request seeking “the reconsideration of ICANN'’s
Community Priority Evaluation Panel’s determination whereby [Big Room’s
application] prevailed in Community Priority Evaluation”, They also submitted a
request to ICANN pursuant to its DIDP for certain documents related to the
decision of the CPE Panel.

On 31 October 2014, ICANN responded to the DIDP request by referring to
certain correspondence that was publicly available, but not providing any other
documentation sought in the DIDP request, and, on 18 November 2014, the
BGC of ICANN denied the Reconsideration Request to have the CPE Panel
decision reconsidered.

On 27 February 2015, ICANN staff became aware of a configuration issue with
ICANN’s online New gTLD Applicant and Global Domains Division (“GDD”)
portals. It appears that, between 17 March 2014 and 27 February 2015, user
credentials were used to obtain sensitive and confidential business information
concerning several of the .hotel applicants.

. On 5 June 2015, Crowell & Moring LLP wrote to the ICANN Board and the

President of ICANN’s GDD “on behalf of Travel Reservations SRL (formerly,
Despegar Online SRL), Donuts Inc. (and its subsidiary applicant Spring McCook,
LLC), Famous Four Media Limited (and its subsidiary applicant dot Hotel
limited), Fegistry LLC, Minds + Machines Group Limited (formerly Top Level
Domain Holdings Limited), and Radix FZC (and its subsidiary applicant
DotHotel Inc.)”. The letter requested “full information concerning this data
exposure issue and the actions that have been taken by ICANN to limit damages
for the affected parties” and set out a list of information sought.
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39. On 5 July 2015, ICANN responded to the letter of 5 June 2015 under the heading
“Response to Documentary Information Disclosure Policy Request”. ICANN
provided further information concerning the issue and referred to certain
information that was publicly available, but did not provide any other
documentation.

40. Neither the Board of ICANN nor the President of ICANN’s GDD has responded
to the letter of 5 June 2015.

D. Relief Requested

41. The relief requested by the Claimants in both the .hotel and .eco Requests for
IRP was, essentially, the same, namely:

e Declare that ICANN breached its Articles of Incorporation, its Bylaws,
and or the gTLD Guidebook;

e Declare that ICANN must reject the determination that HTLD’s
application for .hotel and Big Room’s application for .eco be granted
community priority;

e Award Claimants their costs in this proceeding; and

e Award such other relief as the Panel may find appropriate in order to
ensure that the ICANN Board follow its Bylaws, Articles of
Incorporation, or other policies, or other relief that Claimants may
request after further briefing or argument.

42. In the Reply to ICANN’s Response in the .hotel IRP a further request for relief
was added, namely:

e Declare that ICANN must reject HTLD’s application for .hotel.

43. In response to the questions raised by the Panel on 2 December 2015, the
Claimants’ representative also asked for the following relief:

i. That the Panel consider declaring that ICANN continues to act
inconsistently with its Articles of Incorporation, its Bylaws, and or the
Guidebook by:

e upholding the determination that HTLD’s application for .hotel
be granted community priority;

e upholding HTLD’s application for .hotel; and

¢ upholding the determination that Big Room’s application for .eco
be granted community priority.

ii. That the Panel declare that ICANN has breached and continues to
breach its Articles of Incorporation and/or Bylaws by upholding the

8
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provisions of the gTLD Applicant Guidebook or of the new gTLD policy
which are in violation of the Articles of Incorporation and/or Bylaws.

iii. That the Panel examine the consistency with ICANN’s Articles of
Incorporation and Bylaws of;

e the contents of the Guidebook

e the CPE process itself

o the selection and appointment process of the EIU as the CPE
Panel, and

e the implementation of the CPE process that has led to ICANN
accepting community priority for .hotel and .eco.

E. Claimants’ Submissions

44.

45.

46.

47.

48.

In their submissions, the Claimants, in both the .hotel and .eco IRPs matters,
criticise the CPE process as a whole and complain that the ICANN Board failed
to establish, implement and supervise a fair and transparent CPE process in the
selection of the CPE Panel. They also complain that the CPE process is unfair,
non-transparent and discriminatory due to the use of anonymous evaluators,
and that no quality review process exists for CPE Panel decisions.

In relation to the CPE process as a whole, the Claimants also argue that, as no
opportunity is given for applicants to be heard on the substance of a CPE
determination (by either the CPE Panel itself, or by ICANN upon receiving the
Panel’s decision), CPE determinations are made without due process.

However, relief in respect of these wider issues was not requested by the
Claimants in either the .hotel or .eco Requests, and, although such relief was
referred to by the Claimants in their response to the Panel’s questions of 2
December 2015, it was confirmed by the Claimants at the hearing on 7
December 2015 that the Claimants were not, in fact, asking the Panel to make a
declaration as to the selection process of the CPE Panel by ICANN, nor any
declaration as to the CPE process as a whole, nor whether that process breaches
ICANN’s Articles of Incorporation or Bylaws, nor whether the Guidebook
breaches ICANN'’s Articles of Incorporation or Bylaws.

Accordingly, for the purposes of this IRP, it is the submissions made by the
Claimants which address the specific relief sought by the Claimants in relation
to the granting of CPE in the .hotel and .eco applications that are relevant for
the Panel.

In the .hotel and .eco Requests and Replies, the Claimants make the following
submissions in relation to the CPE Panel’s determinations on CPE:
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“By accepting a third-party determination that is contrary to its policies,
ICANN has failed to act with due diligence and failed to exercise
independent judgment” (.hotel Request § 9, .eco Request § 9)

“The extraordinary outcomes for Big Room’s application for .eco and
HTLD’s application for .hotel were only possible due to a completely
different and clearly erroneous application of the evaluation criteria in the
.eco and .hotel CPE” (.eco Request § 48)

“If the CPE Panel used the same standard as, e.g., in the .gay, .immo and
.taxi CPEs, it would never have decided that the requirements for nexus
were met” (.hotel Request § 52, .eco Request § 50)

“The abovementioned examples of disparate treatment in the CPE process
also show that the CPE process was performed in violation of ICANN’s
CPE policy” (.hotel Request § 53, .eco Request § 51)

“the CPE Panel in the .hotel CPE committed several additional policy
violations. It did not analyze whether there was a ‘community’ within the
definition of that term under the rules of the Applicant Guidebook” (.hotel
Request § 53)

“the CPE Panel in the .eco CPE committed several additional policy
violations. It did not analyze whether there was a ‘community’ within the
definition of that term under the rules of the Applicant Guidebook” (.eco
Request § 51)

“The requirement of a pre-existing community and the suspicious date of
incorporation of Big Room have never been examined by the CPE Panel”
(.eco Request § 53)

“The CPE Panel also did not provide meaningful reasoning for its decision.
It even went as far as inventing facts” (.hotel Request § 55)

“The CPE Panel also did not provide meaningful reasoning for its decision.
It even went as far as neglecting obvious facts” (.eco Request § 56)
“However, the CPE Panel’s reliance on the support of a distinct, yet
undefined, community shows that the support for the .hotel gTLD came
from a ‘community’ other than the one that was defined by the applicant.
The need to introduce a distinct and undefined community goes against
the exact purpose of the CPE policy, requiring support of the community
targeted by the string. It is at odds with the CPE Panel’s findings on
organization and nexus between the proposed string and the
‘community’.” (.hotel Request § 56)

“the CPE Panel disregarded the obvious point that the .eco string does not
identify a community and that it has numerous other meanings beyond
the definitions in the OED.....Big Room would not have qualified for
community priority if the CPE Panel had not granted the maximum score
for uniqueness of the string.” (.eco Request § 58)

“The CPE Panel has never considered the appropriateness of [Big Room’s}
appeal process. In contrast, however, the CPE Panel did investigate the

10
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appropriateness of proposed appeal processes in other CPEs requiring that
the appeals processes be clearly described, failing which the application
would score zero on the enforcement requirement.” (.eco Request § 59)

xiii.  “The Applicant Guidebook explicitly calls on the Board to individually
consider an application under an ICANN accountability mechanism...such
as a Request for Reconsideration” (.hotel Request § 64, .eco Request § 67)
NB the Panel notes that this is not actually what the Guidebook says. It
says that the “Board reserves the right to individually consider an
application for a new gTLD....under exceptional circumstances”

xiv.  “Claimants showed that the CPE Panel manifestly misapplied ICANN’s
defined standards in the CPE. It is unclear how else to interpret such a
fundamental misapplication other than as an obvious policy violation”
(.eco Request § 69)

xv.  “Claimants were merely asking that ICANN comply with its own policies
and fundamental obligations in relation to the performance of the CPE
process” (.hotel Request § 66, .eco Request § 69)

xvi.  “The IRP Panel’s task is to look at whether ICANN’s unquestioning
acceptance of the CPE Panel’s advice and ICANN'’s refusal to review the
issue raised by Claimants are compatible with ICANN’s fundamental
obligations” (.hotel Reply § 4, .eco Reply § 3)

xvii.  “ICANN’s reasoning would logically result in any review of the CPE being
denied, no matter how arbitrary the original evaluation may be” (.hotel
Reply § 4, .eco Reply § 8)

xviii.  “the ICANN Board decided not to check whether or not the evaluation
process had been implemented in compliance with principles of fairness,
transparency, avoiding conflicts of interest and non-discrimination.”
(-hotel Reply § 34, .eco Reply § 33)

xix.  “One cannot investigate whether a standard was applied fairly and
correctly without looking into how the standard was applied......the I[CANN
Board deliberately refused to examine whether the standard was applied
correctly, fairly, equitably and in a non-discriminatory manner” (.hotel
Reply § 39, .eco Reply § 38)

xx.  “As the IRP Panel’s task includes a review as to whether I[CANN
discriminated in the application ofits policies and standards, the IRP
Panel is obliged to consider how the standards were applied in different
cases” (.hotel Reply § 45, .eco Reply § 44)

49. In the .hotel Reply, the Claimants also make the following submissions in
relation to the declaration they are seeking that ICANN must reject HTLD’s
application for .hotel:

i.  “The IRP Panel is also requested to assess ICANN's refusal to take
appropriate action to offer redress to parties affected by the data exposure
issue. In coming to its conclusion, the IRP Panel may examine all the

11
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relevant information that was available to ICANN in relation to the
question of taking action” (.hotel Reply § 4)

“ICANN never showed any willingness to take appropriate measures”
(.hotel Reply § 49)

“In this case a crime was committed seemingly with the specific purpose of
obtaining a better position within the new gTLD program, and the crime
was made possible due to misuse of user credentials for which HTLD (or
an individual associated to HTLD) was responsible....It would indeed not
be in the public interest to allocate a critical Internet resource to an entity
that is closely linked with individuals who have misused, or who have
permitted the misuse of, their user credentials” ((hotel Reply § 50)

50. Also in the .hotel Reply the Claimants submit:

“Second Claimant in the .eco case, Minds + Machines Group Limited
(Minds + Machines), also applied for the .hotel gTLD. Minds + Machines
fully supports the claim initiated by Claimants in this case and joins their
request. That Minds + Machines join the proceedings is accepted by all
Claimants” (\hotel Reply § 2)

F. ICANN’s Submissions

51. In the .hotel and .eco Responses and Sur-Replies, ICANN makes the following
submissions in relation to the CPE Panel’s determinations on CPE:

i.

ii.

iii.

iv.

vi.

vii.,

“Claimants did not state a proper basis for reconsideration as defined in
ICANN’s Bylaws” (.hotel Response § 4, .eco Response § 4)

“ICANN’s Board....has no obligation to review (substantively or otherwise)
any such report” (.hotel Response § 9, .eco Response § 9)

“nothing in the Articles or Bylaws requires the Board [to conduct a
substantive review” (.hotel Response § 9, .eco Response § 10)

“neither the creation nor the acceptance of the CPE Panel’s Report
regarding HTLD'’s Application for . HOTEL constitutes Board action”
(.hotel Response § 12)

“neither the creation nor the acceptance of the CPE Panel’s Report
regarding Big Room’s Application for .ECO constitutes Board action” (.eco
Response § 13)

“in making those decisions [acceptance of the Guidebook and the decisions
by the Board to reject Claimants’ Reconsideration Request], the Board
followed ICANN’s Articles and Bylaws” (.hotel Response § 13, .eco
Response § 14)

“BGC denied Claimants’ Reconsideration Request finding that Claimants
had ‘failed to demonstrate that the CPE Panel acted in contravention of

12
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established policy or procedure’ in rendering the Report” (.eco Response §
29)

“BGC denied Claimants’ Reconsideration Request [in respect of the DIDP
Request] finding that the Claimants had ‘failed to demonstrate that
ICANN staff acted in contravention of established policy or procedure’ in
responding to the DIDP Request” (.hotel Response § 28)

“the reconsideration process does not call for the BGC to perform a
substantive review of CPE Reports” (.hotel Response § 49, .eco Response
§ 49)

“Claimants do not identify any ICANN Article or Bylaws provision that the
BGC allegedly violated in reviewing their Reconsideration Request” (.hotel
Response § 51, .eco Response § 50)

“It is not the role of the BGC (or, for that matter, this IRP Panel) to
second-guess the substantive determinations of independent, third-party
evaluators.” (.hotel Response § 53, .eco Response § 52)

“Claimants’ only evidence that the CPE Panel in fact erred is the bare
allegation that because certain other, completely separate, applications
for entirely different strings did not prevail in CPE then . HOTEL TLD’s
application also should not have prevailed. Claimants’ arqument is
baseless. The outcome of completely unrelated CPEs does not, and should
nor, have any bearing on the outcome of the CPE regarding . HOTEL TLD’s
Application” (.hotel Response § 55)

“Claimants’ only evidence that the CPE Panel in fact erred is the bare
allegation that because certain other, completely separate, applications
for entirely different strings did not prevail in CPE, Big Room’s application
also should not have prevailed. Claimants’ argument is baseless. The
outcome of completely unrelated CPEs does not, and should nor, have any
bearing on the outcome of the CPE regarding Big Room’s Application”
(.eco Response § 54)

“there is not — nor is it desirable to have - a process for the BGC or the
Board (through the NGPC) to supplant its own determination ....over the
guidance of an expert panel formed for that particular purpose” (.hotel
Sur-Reply § 11, .eco Sur-Reply § 10)

52. In the .hotel Sur-Reply, ICANN also makes the following submissions in
relation to the declaration the Claimants are seeking that ICANN must reject
HTLD’s application for .hotel:

i.

“Claimants argue that the Portal Configuration is relevant to this IRP, but
they have not identified any Board action or inaction with respect to this
issue that violates ICANN's Articles or Bylaws such that it is subject to
independent review, now or ever” (.hotel Sur-Reply § 23)

13
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ii.  “The ICANN Board took no action (and was not required to take action
under either the ICANN Articles or Bylaws) with respect to Claimant’s
letter and DIDP request” (.hotel Sur-Reply § 24)

ili.  “Claimants have failed to demonstrate that the Board has a duty to act
with respect to Claimants’ belief as to what the Board should do. Again
Claimants have also failed to show that the Board’s conduct in this regard
has in any way violated ICANN’s Articles or Bylaws” (.hotel Sur-Reply §

25)

53. Also in the .hotel Sur-Reply ICANN submits:

“Minds + Machines Limited (“Minds + Machines”) is not a Claimant in this
proceeding but, nevertheless signed the Reply and now seeks to join as an
additional claimant. Article 7 of the International Center for Dispute
Resolution’s International Dispute Resolution Procedures explicitly
provides that “[njo additional party may be joined after the appointment
of any [neutral], unless all parties, including the additional party,
otherwise agree” (ICDR International Dispute Resolution Procedures,
Art. VII (emphasis added)). ICANN does not consent to the joinder of
Minds + Machines because any claims Minds + Machines may have with
respect to the CPE Report or ICANN's response to that Report are time-
barred (Bylaws, Art. IV, § 3.3 (30 day deadline to file IRP request)” (.hotel

Sur-Reply § 35)

G. The Issues
54. As has already been stated, Article 1V.3.4 of ICANN’s Bylaws provides:

“Requests for such independent review shall be referred to an Independent
Review Process Panel (“IRP Panel”), which shall be charged with
comparing contested actions of the Board to the Articles of Incorporation
and Bylaws, and with declaring whether the Board has acted consistently
with the provisions of those Articles of Incorporation and Bylaws. The IRP
Panel must apply a defined standard of review to the IRP request, focusing
on:

a. did the Board act without conflict of interest in taking its

decision?

b. did the Board exercise due diligence and care in having a

reasonable amount of facts in front of them?; and

c. did the Board members exercise independent judgment in taking

the decision, believed to be in the best interests of the company?”
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55. Given that the wider issues of the CPE process as a whole, the appointment of
EIU and the provisions of Guidebook are not being pursued, the Panel has
concluded that the contested actions of the Board of ICANN in this IRP are:

i.  The denial by the BGC on 22 August 2014, of the Reconsideration
Request to have the CPE Panel decision in .hotel reconsidered.

ii.  The denial by the BGC on 11 October 2014 of the Reconsideration
Request to seek reconsideration of ICANN staff’s response to the DIDP
request in relation to the .hotel CPE decision.

ili. ~ The denial by the BGC on 18 November 2014, of the Reconsideration
Request to have the CPE Panel decision in .eco reconsidered.

iv.  The continued upholding of HTLD’s application for .hotel in the light of

the matters raised in Crowell & Moring’s letter of 5 June 2015.

56. In addition, the Panel has the procedural issue to deal with of the attempt by
Minds + Machines Group Limited to join the .hotel IRP.

H. Analysis - General

57. Before turning to the specific analysis of each of the issues stated above, there
are some general points which the Panel wishes to highlight, which have
application to one or more of the issues in question.

58. The analysis, which the Panel is charged with carrying out in this IRP, is one of
comparing the actions of the Board with the Articles of Incorporation and
Bylaws, and declaring whether the Board has acted consistently with the
provisions of those Articles of Incorporation and Bylaws. The Panel has
identified the following relevant provisions of the Articles of Incorporation and
Bylaws against which the actions, or inactions, of the Board should be
compared.

Articles of Incorporation

Article 4

The Corporation shall operate for the benefit of the Internet community as a
whole, carrying out its activities in conformity with relevant principles of
international law and applicable international conventions and local law and, to
the extent appropriate and consistent with these Articles and its Bylaws, through
open and transparent processes that enable competition and open entry in
Internet-related markets. To this effect, the Corporation shall cooperate as
appropriate with relevant international organizations.

15



R-47

Bylaws

Article 1.2
In performing its mission, the following core values should guide the decisions

and actions of ICANN:

1. Preserving and enhancing the operational stability, reliability, security,
and global interoperability of the Internet.

2. Respecting the creativity, innovation, and flow of information made
possible by the Internet by limiting ICANN's activities to those matters
within ICANN's mission requiring or significantly benefiting from global
coordination.

3. To the extent feasible and appropriate, delegating coordination
functions to or recognizing the policy role of other responsible entities
that reflect the interests of affected parties.

4. Seeking and supporting broad, informed participation reflecting the
functional, geographic, and cultural diversity of the Internet at all levels of
policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms to
promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain
names where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms that
(i) promote well-informed decisions based on expert advice, and (ii) ensure
that those entities most affected can assist in the policy development
process.

8. Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the Internet while,
as part of the decision-making process, obtaining informed input from
those entities most affected.

10. Remaining accountable to the Internet community through
mechanisms that enhance ICANN's effectiveness.

11. While remaining rooted in the private sector, recognizing that
governments and public authorities are responsible for public policy and
duly taking into account governments' or public authorities’
recommendations.

These core values are deliberately expressed in very general terms, so that they
may provide useful and relevant guidance in the broadest possible range of
circumstances. Because they are not narrowly prescriptive, the specific way in
which they apply, individually and collectively, to each new situation will
necessarily depend on many factors that cannot be fully anticipated or
enumerated; and because they are statements of principle rather than practice,
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situations will inevitably arise in which perfect fidelity to all eleven core values
simultaneously is not possible. Any ICANN body making a recommendation or
decision shall exercise its judgment to determine which core values are most
relevant and how they apply to the specific circumstances of the case at hand,
and to determine, if necessary, an appropriate and defensible balance among
competing values.

Article I1.3
ICANN shall not apply its standards, policies, procedures, or practices

inequitably or single out any particular party for disparate treatment unless
justified by substantial and reasonable cause, such as the promotion of effective
competition.

Article 1111

ICANN and its constituent bodies shall operate to the maximum extent feasible
in an open and transparent manner and consistent with procedures designed to
ensure fairness.

Article [V

In carrying out its mission as set out in these Bylaws, ICANN should be
accountable to the community for operating in a manner that is consistent with
these Bylaws, and with due regard for the core values set forth in Article I of these
Bylaws. The provisions of this Article, creating processes for reconsideration and
independent review of ICANN actions and periodic review of ICANN's structure
and procedures, are intended to reinforce the various accountability mechanisms
otherwise set forth in these Bylaws, including the transparency provisions of
Article Il and the Board and other selection mechanisms set forth throughout
these Bylaws.

Article [V.3
The Board has designated the Board Governance Committee to review and

consider any such Reconsideration Requests. The Board Governance Committee
shall have the authority to:

a. evaluate requests for review or reconsideration;

b. summarily dismiss insufficient requests;

c. evaluate requests for urgent consideration;

d. conduct whatever factual investigation is deemed appropriate;

e. request additional written submissions from the affected party, or from
other parties;

f- make a final determination on Reconsideration Requests regarding staff
action or inaction, without reference to the Board of Directors; and

g. make a recommendation to the Board of Directors on the merits of the
request, as necessary.
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59. In response to the questions posed by the Panel on 2 December 2015, [CANN
confirmed its position as follows:

i.  The EIU’s determinations are presumptively final. The Board’s review on
reconsideration is not substantive, but rather is limited to whether the
EIU followed established policy or procedure.

ii. ICANN has an obligation to adhere to all of its obligations under its
Articles of Incorporation and its Bylaws.

iii.  The Bylaws, and the BGC’s determinations on prior Reconsideration
Requests, have established a specific standard for when it is appropriate
to reconsider CPE determinations (i.e., when the CPE Panel violated
established policy or procedure).

iv.  When considering the Reconsideration Requests in the .eco and .hotel
matters, the BGC had before it the EIU’s determination and the “facts”
that the Claimants had submitted with their Reconsideration Requests.
The BGC also considered the Guidebook as well as other published CPE
procedures. This was all the information required for the BGC to
determine that the EIU had followed established policy and procedure in
rendering the CPE determinations.

v.  The Board is not aware (whether through the BGC or otherwise) as to
whether EIU makes any comparative analysis of other CPE
determinations it has made when considering individual community
priority applications.

60. During the hearing on 7 December 2015, ICANN further confirmed its position
as follows:

i.  The Claimants (save for Minds + Machines Group Limited in the .hotel
IRP) are not time-barred from seeking IRP of:
a. The denial by the BGC on 22 August 2014 of the
Reconsideration Request to have the CPE Panel decision in .hotel
reconsidered.
b. The denial by the BGC on 11 October 2014 of the
Reconsideration Request to seek reconsideration of ICANN staff’s
response to the DIDP request in relation to the .hotel CPE
decision.
c. The denial by the BGC on 18 November 2014 of the
Reconsideration Request to have the CPE Panel decision in the
.eco matter reconsidered.
ii.  There is no ICANN quality review or control process, which compares
the determinations of the EIU on the various CPE applications.
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iii.  The core values, which apply to ICANN by virtue of its Bylaws, have not
been imposed contractually on the EIU, and the EIU are not, in
consequence, subject to them.

iv.  The CPE process operated by the EIU involves 5 core EIU staff and 2
independent evaluators. The independent evaluators separately score
each CPE application and submit their separate scores to the EIU core
staff. The independent evaluators do not confer on the scoring. The
independent evaluators are not the same for each CPE application;
sometimes both are different and sometimes one is different.

v.  ICANN considers there is nothing in its Articles of Incorporation or
Bylaws, which requires ICANN to comply with due process.

vi.  ICANN does not believe that it is subject to any general international
law principle requiring it to comply with due process.

vii.  Upon receipt of a Reconsideration Request, [CANN expects the BGC to
carry out a procedural review of the CPE determination, not a
substantive review and that this procedural review should look at
whether the EIU had followed the correct procedure and had correctly
applied ICANN policies.

61. In the light of the relevant provisions of the Articles of Incorporation and
Bylaws identified above, and the clarifications provided by ICANN as to its
position in relation to CPE applications and Reconsideration Requests made in
respect of them, the Panel will now consider each of the contested actions of
the Board of ICANN in this IRP. In doing so, the Panel has taken into account,
where relevant, all the submissions of the parties, including, without limitation,
those specifically set out in sections E. and F. above.

62. Given the confirmation by ICANN, that a time bar is not being raised in
relation to the substantive issues in this IRP, the Panel does not have to discuss
this question save for when it considers Minds + Machines Group Limited’s
attempt to join in the .hotel IRP.

I. Analysis - Specific

1. The denial by the BGC, on 22 August 2014, of the Reconsideration
Request to have the CPE Panel decision in .hotel reconsidered.

63. In conducting this analysis, the Panel have carefully considered the CPE report
dated u June 2014, which determined that HTLD’s community based
application had prevailed, the Reconsideration Request dated 28 June 2014 and
the BGC denial of the Reconsideration Request dated 22 August 2014. In doing
so, the Panel has considered whether the Board (through the BGC) has acted
consistently with the provisions of ICANN’s Articles of Incorporation and
Bylaws.
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64. The Panel is clear that, in doing so, it is required by ICANN’s Bylaws to apply a
defined standard of review focusing on:

a. whether the BGC acted without conflict of interest in taking its
decision?

b. whether the BGC exercised due diligence and care in having a
reasonable amount of facts in front of them?; and

c. whether the BGC exercised independent judgment in taking the
decision, believed to be in the best interests of the company?

65. No allegation of conflict of interest has been made by the Claimants and the
Panel has no information or documentation upon which it could reach any
view as to whether a conflict of interest existed or not. In conclusion, so far as
that requirement is concerned, the Panel can make no finding.

66. As to the requirements of due diligence and care, and the exercise of
independent judgment, ICANN’s position is that the review undertaken by the
BGC should be a procedural review of the CPE determination, not a substantive
review, and that this procedural review should look at whether the EIU had
followed the correct procedure and had correctly applied ICANN policies.

67. That appears to the Panel to be correct, but what is of critical importance is the
manner in which the review of whether the EIU has followed the correct
procedure and has correctly applied ICANN’s policies is conducted.

68. In their Reply in the .hotel IRP at §39 the Claimants submit:

“One cannot investigate whether a standard was applied fairly and
correctly without looking into how the standard was applied.....The
ICANN Board instead limited its review to the question of whether the CPE
Panel had made mention of the applicable standard. Such a limited review
is not a meaningful one.”

69. The Panel agrees that if the BGC is charged with considering whether the EIU
correctly applied ICANN policies (which ICANN accepts it is), then it needs to
look into how the standard was applied. It is not sufficient to limit the review to
the question of whether mention was made of the relevant policy. The BGC
needs to have a reasonable degree of assurance that the EIU has correctly the
applied the policy.

7o. This is particularly so given that the EIU is not subject to ICANN’s core values,
the EIU independent evaluators are not the same for each CPE application,
there is no ICANN quality review or control process which compares the
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determinations of the EIU on the various CPE applications and ICANN is not
aware as to whether EIU makes any comparative analysis of other CPE
determinations it has made when considering individual community priority
applications.

71. In their Reconsideration Request of 28 June 2014, at page 5, the Claimants say:

72.

74-

75

“In this case, however, there are 3 instances where the Panel has not
followed the [Guidebook] policy and processes for conducting CPE.
Further, the Panel, and ICANN staff have breached more general ICANN
policies and procedures in the conduct of this CPE.”

The three instances of failure to follow the Guidebook policy alleged by the
Claimants are:

1. Failure to identify a “Community”;

2. Failure to consider self-awareness and recognition of the community;
and

3. Failure to apply the test for Uniqueness.

. In their Reconsideration Request, the Claimants then go into significant detail

as to the ways in which they allege the EIU failed to follow the Guidebook
policy. However, in the BGC denial of 22 August 2014, the BGC state:

“..while the Request is couched in terms of the Panel’s purported
violations of various procedural requirements, the Requesters do not
identify any misapplication of a policy or procedure, but instead challenge
the merits of the Panel’s Report, which is not a basis for reconsideration”

The BGC’s comment quoted above is plainly wrong as any detailed reading of
the Reconsideration Request shows. It is unfortunate that the BGC should have
included such comments in its determination as, in the Panel’s view, this has
contributed to this IRP and the clear feeling, on the part of the Claimants, that
their Reconsideration Request was not treated appropriately by the BGC.

In their Reconsideration Request, the Claimants argue that the first question to
be asked by the EIU in following the policy and procedure in the Guidebook is

whether there is a community that meets the definition of a community under

the Guidebook. They say:

“The Panel did not attempt this analysis, in breach of the requirements of
the policy and process for CPE.... This is not a disagreement about a
finding by the Panel on this topic; the Panel did not consider this
definition, nor apply the test for “community” required.... Had it
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considered the matter, it would have appreciated that the applicants
definition, rather than showing cohesion, depended instead on coercion.”

76. In dealing with this allegation the BGC gave consideration to the definition of
community in the Guidebook and stated:

“However, the Requesters point to no obligation to conduct any inquiry as
to the definition of community other than those expressed in section 4.2.3
of the Guidebook......As such, the Requesters fault the Panel for adhering to
the Guidebook’s definition of a “community” when evaluating the
Application. Given that the Panel must adhere to the standards laid out in
the Guidebook, this ground for reconsideration fails.

The Requesters also contend the Applicant’s proposed community, i.e., the
“Hotel Community” does not qualify as a community for CPE purposes
because “rather than showing cohesion, [it] depend[s] on coercion....But
the Panel reached the contrary conclusion... As even the Requesters note, a
request for reconsideration cannot challenge the substance of the Panel’s
conclusions, but only its adherence to the applicable policies and
procedures”

77. In their Reconsideration Request, the Claimants argue that the second question
to be asked by the EIU in following the policy and procedure in the Guidebook
is whether there was a failure to consider self-awareness and recognition of the
community. They say:

“...the Panel has imported the test for determining whether there is a
‘community” - self-awareness that the group is a community- into the test
for “delineation”. With respect, that is an error of process that further
invalidates the findings.

Even if it were not, and self-awareness and recognition are considered with
Delineation, the actual response given under that enquiry about “self-
awareness and recognition” shows that the Panel does not understand the

test that is to be applied....

What is required is a showing by evidence that the members of the alleged
community regard themselves as members of a defined community, which
is recognised as such by the members, and by people outside the
community.

It is important to note that the Panel finds that the alleged community is
clearly delineated, because there is an ISO definition of “hotel”, and
because every hotel is a member of the alleged community....
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The Panel then proceeds through the proper requirements of delineation,
which it names accurately - organisation and existence before 2007.”

78. In dealing with this allegation, the BGC gave consideration to the definition of
delineation in the Guidebook and stated:

“The Panel began its assessment of the test for delineation by noting: “Two
conditions must be met to fulfil the requirements for delineation; there
must be a clear, straightforward membership definition, and there must be
awareness and recognition of a community (as defined by the applicant)
among its members” (Report, Pg. 1.) As the Requesters admit, the Panel
then “proceeds through the proper requirements of Delineation, which it
names accurately.... The Requesters thus defeat their own argument, as
they squarely concede the Panel assessed the “proper requirements” of the
test for delineation.

Again the Requesters dispute the Panel’s allusion to the “awareness and
recognition” of the Hotel Community’s members not because that
reference constitutes any procedural violation, but because the Requesters
simply disagree whether there is any such recognition amongst the Hotel
Community’s members........Disagreement with the Panel’s substantive
conclusions, however, is not a proper basis for reconsideration”

79. In their Reconsideration Request, the Claimants argue that the third question
to be asked by the EIU in following the policy and procedure in the Guidebook
is whether there was a failure properly to apply the test for Uniqueness. They
say:

“The Panel has not followed ICANN policy or process in arriving at the
conclusion that the string has “no other significant meaning beyond
identifying the community” because it has itself cited a significant other
meaning and relied on that other meaning (that the word means “an
establishment with services and additional facilities where
accommodation and in most cases meals are available”) in order to
measure and find Delineation.

This is not a disagreement about a conclusion - this is a demonstration of
a failure of process by the Panel. It cannot use the significant meaning of
“hotel” under an ISO definition for one purpose (a finding under
delineation), then deny that meaning and say there is “no other significant
meaning” for the purpose of finding Uniqueness....

The word “hotel” means to most of the world what the ISO definition says
it means - a place for lodging and meals. To assert that it means to most
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people the association of business enterprises that run the hotels is
unsubstantiated and absurd.”

80. In dealing with this allegation the BGC gave consideration to the definition of
uniqueness in the Guidebook and stated:

“The Requesters have identified no procedural deficiency in the Panel’s
determination that the uniqueness requirement was met. The Requesters
concede that “HOTEL” has the significant meaning of a place for lodging
and meals, and common sense dictates that the Hotel Community
consists of those engaged in providing those services. The attempt to
distinguish between those who run hotels and hotels themselves is merely
a semantic distinction. Again, while the Requesters may disagree with the
Panel’s substantive conclusion, that is not a proper basis for
reconsideration.

81. As for the alleged breaches of more general ICANN policies and procedures in
the conduct of the .hotel CPE, the Claimants refer to Article 7 of ICANN’s
Affirmation of Commitments and Articles [.2.8, [I1.1 and IV.2.20 of [CANN’s
Bylaws and say:

“Requestor submits that various aspects of the CPE process breach, or risk
breaching, these fundamental provisions...there are a number of features
which are prejudicial to standard applicants, including:

(a) Insufficient material was made available to them as to who the
Panelist was, and their qualifications....

(b) There is no publication of materials to be examined by the
Panel....

(c) Insufficient analysis and reasons were given on how the Panelist
reached their CPE report....”

82. In dealing with this allegation the BGC stated:

“None of these concerns represent a policy or procedure violation for the
purposes of reconsideration under ICANN’s Bylaws. The Guidebook does
not provide for any of the benefits that the Requesters claim they did not
receive during CPE of the Application. In essence, the Requesters argue
that because the Guidebook’s CPE provisions do not include Requester’s
“wish list” of procedural requirements, the Panel’s adherence to the
Guidebook violates the broadly-phrased fairness principles embodied in
ICANN's foundational documents. Were this a proper ground for
reconsideration, every standard applicant would have the ability to rewrite
the Guidebook via a reconsideration request.”
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83. In considering the original CPE report of 11 June 2014, the Reconsideration
Request dated 28 June 2014 and the BGC denial of the Reconsideration request
dated 22 August 2014, the Panel have looked closely at whether the BGC simply
undertook an administrative “box ticking” exercise to see whether mention was
made of the relevant policy or procedure in denying the Reconsideration
Request, or whether, as the Panel considers the BGC is required to do, it looked
into how the relevant policy or procedure was actually applied by the EIU, and
whether, in doing so, the BGC could have a reasonable degree of assurance that
the EIU had correctly the applied the policy or procedure.

84. Taking, first of all, the three instances of failure to follow the Guidebook policy
alleged by the Claimants, it is clear from the BGC determination document of
22 August 2014 as a whole and, particularly, from those extracts quoted above
that each one was carefully considered by the BGC in its determination, and
that the BGC did properly consider how the relevant policy or procedure was
actually applied by the EIU, and whether, in doing so, the BGC could have a
reasonable degree of assurance that the EIU had correctly the applied the policy
or procedure.

8s5. In doing so, the Panel is satisfied that the BGC acted consistently with the
provisions of ICANN’s Articles of Incorporation and Bylaws and that the
Claimants complaints in this regard are not made out.

86. As for the alleged breaches of more general ICANN policies and procedures in
the conduct of the .hotel CPE claimed by the Claimants in the Reconsideration
Request, it is clear from the face of these allegations that these are complaints
about the CPE process as a whole and are not specific to the .hotel CPE. In
consequence of the Claimants’ confirmation at the hearing on 2 December 2015,
that relief in respect of the CPE process as a whole is not being pursued, it is
not strictly necessary for the Panel to consider this further. However, the Panel
wishes to put on record that it considers that the BGC, in denying the
Claimants’ Reconsideration Request, acted consistently with the provisions of
ICANN'’s Articles of Incorporation and Bylaws and that the Claimants’
complaints in this regard are also not made out.

2. The denial by the BGC, on 11 October 2014, of the Reconsideration
Request to seek reconsideration of ICANN staff’s response to the DIDP
request in relation to the .hotel CPE decision.

87. In conducting this analysis, the Panel has carefully considered the DIDP
Request dated 4 August 2014, the Response from ICANN of 3 September 2014,
the Reconsideration Request dated 19 September 2014 and the BGC denial of
the Reconsideration Request dated 11 October 2014. In doing so, the Panel has
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considered whether the Board (through the BGC) has acted consistently with
the provisions of ICANN’s Articles of Incorporation and Bylaws.

The Panel knows that, in doing so, it is required by ICANN’s Bylaws to apply a
defined standard of review focusing on:

a. whether the BGC acted without conflict of interest in taking its
decision?

b. whether the BGC exercised due diligence and care in having a
reasonable amount of facts in front of them?; and

c. whether the BGC exercised independent judgment in taking the
decision, believed to be in the best interests of the company?

As with the previous issue, no allegation of conflict of interest has been made
by the Claimants and the Panel has no information or documentation upon
which it could reach any view as to whether a conflict of interest existed or not.
In conclusion, so far as that requirement is concerned, the Panel can make no
finding.

In line with the approach taken in the previous issue, the Panel consider that
the review undertaken by the BGC should look at whether the ICANN staff, in
responding to the DIDP Request, followed the correct procedure and correctly
applied ICANN policies, and that, in doing so, the BGC needs to look into how
the procedure was followed and how policy was applied so that the BGC has a
reasonable degree of assurance that the ICANN staff correctly followed the
requisite procedure and correctly applied ICANN policies.

In their DIDP Request of 4 August 2014, the Claimants asked for four categories
of documents, namely:

1) “All correspondence, reports, documents, agreements, contracts, emails,
or any other forms of communication (“Communications”) between
individual member of ICANN's Board or any member of ICANN Staff and
the [EIU] or any other organisation or third party involved in the selection
or organisation of the CPE Panel for the Report, relating to the
appointment of the Panel that produced the Report, and dated within the
12 month period preceding the date of the Report;

2) The curriculum vitaes (“CVs”) of the members appointed to the CPE Panel;

3) All Communications (as defined above) between individual members of the
CPE Panel and/or ICANN, directly relating to the creation of the Report;
and

4) All Communications (as defined above) between the CPE Panel and/or
Hotel TLD or any other party prior with a material bearing on the creation
of the Report.”
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92. In ICANN'’s Response of 3 September 2014 it was explained that ICANN,
whether at Board or staff level, is not involved with the selection to the CPE
Panel of the two individual evaluators that perform the scoring in the CPE
process and that ICANN is not provided with information about who the
evaluators on any individual CPE Panel may be. As this is all done within the
EIU, ICANN, it was stated, did neither have the documentation sought in
numbered request 1) above, nor did it have the CVs sought in numbered
request 2) above. These are clear statements that no such documentation exists.

93. However, the Response goes on to say that to “the extent that ICANN has
documentation with the EIU for the performance of its role as the coordinating
firm as it relates to the . HOTEL CPE, those documents are subject to certain of
the Defined Conditions of Non-Disclosure set forth in the DIDP.” It then goes on
to state the defined Conditions for Nondisclosure upon which ICANN is relying
to justify nondisclosure. Five separate Conditions for Nondisclosure are listed.

94. The Response does not give any more detail as to what documents it actually
has “for the performance of its role as the coordinating firm”, nor which specific
Conditions for Nondisclosure apply to which specific documents or category of
documents it actually has, and, in consequence, it is not possible to judge
whether the policy for nondisclosure has been correctly applied.

95. In dealing with the documentation sought in numbered request 3) above, the
Response states “Because of the EIU’s role as the panel firm, ICANN does not
have any communications (nor does it maintain any communications) with the
evaluators that identify the scoring for any individual CPE. As a result, ICANN
does not have documents of this type.” That is a clear and comprehensive
statement that such documentation does not exist.

96. However, the Response goes on to say that to “the extent that ICANN has
communications with persons from EIU who are not involved in the scoring of a
CPE, but otherwise assist in a particular CPE, (as anticipated in the CPE Panel
Process Document), those documents are subject to the following Defined
Conditions of Nondisclosure set forth in the DIDP”. It then goes on to state the
defined Conditions for Nondisclosure upon which ICANN is relying to justify
nondisclosure. Four separate Conditions for Nondisclosure are listed.

97. The Response does not give any more detail as to what “communications with
persons from EIU who are not involved in the scoring of a CPE”, nor which
specific Conditions for Nondisclosure apply to which specific documents or
category of documents it actually has and, in consequence, it is not possible to
judge whether the policy for nondisclosure has been correctly applied.
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98. In dealing with the documentation sought in numbered request 4) above, the
Response states:

“In order to maintain the independence and neutrality of the CPE Panels
as coordinated by the EIU, ICANN has limited the ability for requesters or
other interested parties to initiate direct contact with the panels - the CPE
Panel goes through a validation process regarding letters of support or
opposition (as described in the CPE Panel Process document) but that is
the extent of direct communications that the CPE Panel is expected to
have. For process control purposes, from time to time ICANN is cc'd on
the CPE Panel’s verification emails. These emails are not appropriate for
disclosure pursuant to the following Defined Conditions of Nondisclosure
set forth in the DIDP”.

It then goes on to state the single defined Condition for Nondisclosure upon
which ICANN is relying to justify nondisclosure.

99. In this instance, unlike those for numbered requests 1), 2) and 3) above, ICANN
has described a single category of documents and the single Condition for
Nondisclosure upon which it relies, thus making it possible to judge whether
the policy for nondisclosure has been correctly applied.

100. In the Panel’s view, it is unfortunate that the ICANN staff did not adopt the
same approach to dealing with documents which ICANN was not prepared to
disclose when responding to numbered requests 1), 2) and 3) as was adopted
with numbered request 4). Simply to say that “to the extent” ICANN has
documents which fall within the categories requested in numbered requests 1),
2) and 3) such documents are not disclosable, for a variety of reasons, without
making any attempt to link categories of document to particular Conditions for
Nondisclosure, gives the impression of a process not properly conducted.

101. Such an approach does not provide the confidence that those requesting
disclosure of documents are entitled to have, namely that a collection of
potentially responsive documents has taken place and a review has actually
been conducted by the ICANN staff as to whether any of the documents
identified as responsive to the request are subject to any of the Conditions of
Nondisclosure, as is required by ICANN’s published policy for responding to
DIDP requests. If the ICANN staff had made this clear in the response it could
well have provided the Claimants with the reassurance that both procedure and
policy had been followed and applied.

102. In the Reconsideration Request of 19 September 2014, the Claimants say:

“ICANN should not interpose such obstacles to access without providing a
factual basis to determine if its claimed privileges have any merit. At
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minimum, the BGC should review the asserted protections and
independently determine if they have any supportable grounds”.

103. Such a request is understandable in the circumstances. Article 4 of ICANN’s
Articles of Incorporation require it to carry out its activities “through open and
transparent processes”. Its Core Values include:

“Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness”, its Bylaws include the
requirement to “operate to the maximum extent feasible in an open and
transparent manner and consistent with procedures designed to ensure
fairness”.

104. The Panel is, of course, charged with reviewing the action of ICANN’s Board,
rather than its staff, but the Panel wishes to make clear that, in carrying out its
activities, the Board should seek to ensure that ICANN'’s staff comply with the
Articles of Incorporation and Bylaws of ICANN, and that a failure of the Board
to ensure such compliance is a failure of the Board itself.

105. Although the Reconsideration Request said that “the BGC should review the
asserted protections and independently determine if they have any supportable
grounds”, it is the view of the Panel that this should not have been the starting
point for the BGC in looking at the actions of the ICANN staff in dealing with
the DIDP Request. As has already been said, the BGC does need to have a
reasonable degree of assurance that the ICANN staff has correctly followed the
requisite procedure and correctly applied ICANN policies. If the BGC considers
it has that assurance, the Panel does not consider the BGC is required to
conduct any form of independent determination as to the decisions made by
the ICANN staff. The BGC would only need to go that far if it came to the
conclusion that the ICANN staff had not followed the requisite procedure
and/or had not correctly applied ICANN policies.

106. It is obvious, from the face of the denial of the Reconsideration Request issued
by the BGC on 1 October 2014, that such an independent determination did not
take place, and it appears that the BGC were satisfied that the ICANN staff had
correctly followed procedure and applied policy. In the denial the BGC quite
correctly state:

“It is ICANN’s responsibility to determine whether requested documents
fall within those Nondisclosure Conditions. Specifically, pursuant to the
DIDP process “a review is conducted as to whether the documents
identified as responsive to the Request are subject to any of the
[Nondisclosure Conditions]...Here, in finding that certain requested
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documents were subject to Nondisclosure Conditions, ICANN adhered to
the DIDP process.

107. Whilst the BGC does not explicitly say that a collection process occurred, it is
implicit in the BGC denial that the BGC does believe that process was followed.
In dealing specifically with numbered requests 1), 2) and 3), the denial says:

“Here, in finding that certain requested documents were subject to
Nondisclosure Conditions, ICANN adhered to the DIDP process.
Specifically, as to “documentation with the EIU for the performance of its
role” and “communications with persons from EIU who are not involved in
the scoring of a CPE,” ICANN analysed the Requesters’ requests in view of
the DIDP Nondisclosure Conditions, including those covering
“information exchanged, prepared for, or derived from the deliberative and
decision-making processes” and “confidential business information and/or
internal policies and procedures.”

108. The denial quotes from the DIDP response as follows:

“ICANN must independently undertake the analysis of each Condition as
it applies to the documentation at issue, and make the final determination
as to whether any Nondisclosure Conditions apply”

The denial then goes on to say:

In conformance with the publicly posted DIDP process.... [CANN
undertook such analysis, as noted above, and articulated its conclusions
in the DIDP Response. While the Requesters may not agree with ICANN's
determination that certain Nondisclosure Conditions apply here, the
requesters identify no policy or procedure that ICANN staff violated in
making its determination, and the Requesters’ substantive disagreement
with that determination is not a basis for reconsideration.”

109. The denial also reaches a similar conclusion as to the adherence by the ICANN
staff to the DIDP process in determining that the potential harm caused by
disclosure outweighed the public interest in disclosure.

no. Whilst the Panel considers that the ICANN staff could, and should, have been
more explicit as to the process they had followed in refusing disclosure, the
BGC determination document of 11 October 2014 provides the requisite degree
of confirmation that the correct procedure was actually followed, that the BGC
did, properly, consider whether the relevant policy or procedure was actually
applied by the ICANN staff and whether, in doing so, the BGC could have a
reasonable degree of assurance that the ICANN staff had correctly the applied
the policy or procedure.
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111. In doing so, the Panel is satisfied that the BGC acted consistently with the
provisions of ICANN’s Articles of Incorporation and Bylaws and that the
Claimants complaints in this regard are not made out.

3. The denial by the BGC, on 18 November 2014, of the Reconsideration
Request to have the CPE Panel decision in .eco reconsidered.

112. In conducting this analysis, the Panel has carefully considered the CPE report
dated 6 October 2014, which determined that Big Room’s community based
application had prevailed, the Reconsideration Request dated 22 October 2014
and the BGC denial of the Reconsideration request dated 18 November 2014. In
doing so, the Panel has considered whether the Board (through the BGC) has
acted consistently with the provisions of ICANN’s Articles of Incorporation and
Bylaws.

113. The Panel is clear that, in doing so, it is required by ICANN’s Bylaws to apply a
defined standard of review focusing on:

a. whether the BGC acted without conflict of interest in taking its
decision?

b. whether the BGC exercised due diligence and care in having a
reasonable amount of facts in front of them?; and

c. whether the BGC exercised independent judgment in taking the
decision, believed to be in the best interests of the company?

114. As with the previous two issues, no allegation of conflict of interest has been
made by the Claimants and the Panel has no information or documentation
upon which it could reach any view as to whether a conflict of interest existed
or not. In conclusion, so far as that requirement is concerned, the Panel can
make no finding.

115. As it did in considering the first issue, and for the reasons stated there, the
Panel considers that if the BGC is charged with considering whether the EIU
correctly applied ICANN policies (which ICANN accepts it is), then it needs to
look into how the standard was applied. It is not sufficient to limit the review to
the question of whether mention was made of the relevant policy. The BGC
needs to have a reasonable degree of assurance that the EIU has correctly the
applied the policy.

116. In their Reconsideration Request of 22 October 2014, at page 10, the Claimants
say:
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“Requester therefore requests ICANN in accordance with its Reconsideration
Request process to:

— Reconsider the Determination, and in particular not award a passing
score in view of the [CPE] criteria set out in the [Guidebook] for the
reasons expressed in this Reconsideration Request and any reasons,
arguments and information to be supplemented to this Request or
forming part of a new Reconsideration Request in the future;

— Reconsider ICANN’s decision that the Requester’s application for the
.eco gTLD “Will not Proceed” to contracting; and

— Restore the “Application Status” of the Requester’s application and the
Application submitted by the Applicant to “Evaluation Complete’, their
respective “Contention Resolution Statuses” to “Active”, and their

»n»

“Contention Resolution Result” to “In Contention”.

117. Earlier in the Reconsideration Request (at pages 2 and 3), the Claimants argue
that the concept “eco” is much broader than the community definition
provided by Big Room in its community based application and say:

“the community definition contained in the Application...- in Requester’s
opinion - does not meet the criteria for community-based gTLDs that
have been set out in ICANN's Applicant Guidebook”

18. The Reconsideration Request goes on to give the reasons for this assertion,
which can be summarised as:

e there is no clear and unambiguous definition of the community that Big
Room’s community based application is intended to serve;

o the string .eco does not closely describe the community or the
community members and over-reaches substantially beyond the
community referred to in the application;

o the term .eco has various meanings that are completely unrelated to the
community determined in Big Room’s application; and

e the CPE Panel failed to detail the letters of opposition received.

119. The BGC’s denial states:

“The Requesters do not identify any misapplication of any policy or
procedure by ICANN or the CPE Panel. Rather the Requesters simply
disagree with the CPE Panel’s determination and scoring of the
Application, and challenge the substantive merits of the CPE Panel’s
Report. Specifically, the Requesters contend that the CPE Panel improperly
applied the first, second and fourth CPE criteria set forth in the
[Guidebook].
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Substantive disagreement with the CPE Panel’s Report, however, is not a
basis for reconsideration. Since the Requesters have failed to demonstrate
that the CPE Panel acted in contravention of any established policy or
procedure in rendering the Report, the BGC concludes that [the
Reconsideration Request] be denied”

120. The BGC denial then goes on to examine whether the EIU properly applied the
Guidebook scoring guidelines and CPE Guidelines in respect of each of the
items raised by the Claimants and concludes, in respect of each one, that “the
CPE Panel accurately described and applied the Guidebook scoring guidelines and
CPE Guidelines”.

121. In considering the original CPE report of 6 October 2014, the Reconsideration
Request dated 22 October 2014 and the BGC denial of the Reconsideration
Request dated 18 November 2014, the Panel has looked closely at whether the
BGC simply undertook an administrative “box ticking” exercise to see whether
mention was made of the relevant policy or procedure in denying the
Reconsideration Request, or whether, as the Panel considers the BGC is
required to do, it looked into how the relevant policy or procedure was actually
applied by the EIU, and whether, in doing so, the BGC could have a reasonable
degree of assurance that the EIU had correctly the applied the policy or
procedure.

122. Unlike the Reconsideration Request in respect of the .hotel CPE
determination, this Reconsideration Request does not raise questions as to
whether the EIU followed ICANN policy and procedure. It is, indeed, correctly
categorised by the BGC in its denial as a statement of substantive disagreement
with the EIU’s determination. Nevertheless, it is clear from the BGC
determination document of 18 November 2014 as a whole that the BGC did,
properly, consider how the relevant policy or procedure was actually applied by
the EIU, and whether, in doing so, the BGC could have a reasonable degree of
assurance that the EIU had correctly the applied the policy or procedure.

123. In doing so, the Panel is satisfied that the BGC acted consistently with the
provisions of ICANN’s Articles of Incorporation and Bylaws and that the
Claimants complaints in this regard are not made out.

4. The continued upholding of HTLD’s application for .hotel in the light
of the matters raised in Crowell & Moring’s letter of 5 June 2015.

124. Crowell & Moring’s letter of 5 June 2015 is addressed for the attention of the
Members of the ICANN Board and to Mr Akram Atallah, the President of
ICANN’s GDD. It makes a number of serious allegations arising from a portal
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configuration issue, which ICANN has admitted occurred, and which can be
summarised as follows:

o The user credentials of someone called D. Krischenowski were used to
conduct over 6o searches resulting in over 200 unauthorized access
incidents across an unknown number of gTLDs;

¢ these searches resulted in the obtaining of sensitive and confidential
business information concerning several of the .hotel applicants;

¢ D. Krischenowski is associated with HTLD; and

o the user of those credentials was deliberately looking for sensitive and
confidential business information concerning competing applicants.

125. The letter then goes on to ask for certain information in relation to the portal
configuration issue.

126. The letter is clearly addressed to the Members of the Board of ICANN and its
President of GDD and asks, largely, for information and not documentation. It
appears that the letter was also submitted through ICANN’s DIDP and, in
consequence, [CANN appears solely to have treated the letter as a DIDP
request. Accordingly, on 5 July 2015, the ICANN staff responded in a document
entitled “Response to Documentary Information Disclosure Policy Request” and
stated:

“ICANN’s DIDP is limited to requests for documentary information
already in existence within ICANN that is not publicly available. Simple
requests for non-documentary information are not appropriate DIDP
requests”.

127. As is clear from the face of the letter itself; it is not simply a DIDP request. The
attempt by ICANN to treat it solely as such represents, at best, a basic error on
its part and, at worst, an attempt by the Board to avoid dealing with what is
clearly a serious and sensitive issue, which goes to the integrity of the
application process for the .hotel gTLD.

128. To be fair, the DIDP Response goes on to provide much detail as to what
ICANN has done in the way of forensic investigation and what that has
revealed. It does not, however, state whether any consideration has been given
as to the impact on the integrity of the application process for the .hotel gTLD.

129. In the Reply in the .hotel IRP, the Claimants have argued that, in the

circumstances, HTLD’s application for .hotel must be denied and have asked
the Panel to declare that ICANN must reject HTLD’s application.
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130. In its Sur-Reply, ICANN argues that the Claimants have failed to identify any
Board action or inaction in this regard that violates any of ICANN’s Articles of
Incorporation or Bylaws. ICANN states in the Sur-Reply that:

“The only Board action (or inaction) that the Claimants vaguely allude to
in their Reply is that the Board did not directly respond to a letter
addressed to both ICANN Board and staff requesting disclosure of
information regarding the Portal Configuration issue. But, it was not the
Board’s responsibility to do so, and ICANN’s Articles and Bylaws do not
mandate that the Board reply to every letter it receives”.

131. In the context of the clear problems caused by ICANN’s portal configuration
problem, and the serious allegations contained in the letter of 5 June 2015, this
is, in the view of the Panel, a specious argument.

132. In its Sur-Reply, ICANN goes on to say:

“Although Claimants Argue that [HTLD] “is closely linked with individuals
who have misused, or have permitted the misuse of, their user
credentials...this argument is unsupported and asserts no conduct by the
ICANN Board. Claimants have failed to demonstrate that the Board has a
duty to act with respect to Claimants’ belief as to what the Board should
do.”

133. Article I11.1 of ICANN’s Bylaws provides that “ICANN and its constituent bodies
shall operate to the maximum extent feasible in an open and transparent manner
and consistent with procedures designed to ensure fairness.”

134. The approach taken by the ICANN Board so far in relation to this issue does
not, in the view of the Panel, comply with this Bylaw. It is not clear if ICANN
has properly investigated the allegation of association between HTLD and D.
Krischenowski and, if it has, what conclusions it has reached. Openness and
transparency, in the light of such serious allegations, require that it should, and
that it should make public the fact of the investigation and the result thereof.

135. The fact that no such investigation has taken place, or if it has the results have
not been published, could, in the view of the Panel, amount to Board inaction
and fall within the remit of the Panel. However, at the hearing, the Panel was
assured by ICANN's representative, that the matter was still under
consideration by the Board and that the Panel should not view a failure to act,
as at the date of the hearing, as inaction on the part of the Board.

136. In view of the fact that this issue was raised on 5 June 2015 by the Claimants,
the Panel is of the view that it cannot remain under consideration by the Board
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of ICANN for much longer and that, if no further, appropriate action has been
taken by the date of this Declaration, the failure of the Board to act could well
amount to inaction on its part.

137. This issue was raised after this IRP process had commenced and has only been
the subject of relatively brief argument by the Claimants in their Reply and by
ICANN in its Sur-Reply. At the hearing, not only did ICANN’s representative
inform the Panel that the issue was still under consideration by the Board of
ICANN, but he also gave an undertaking on behalf of ICANN that if a
subsequent IRP was brought in relation to this issue, ICANN would not seek to
argue that it had already been adjudicated upon by this Panel.

138. In all the circumstances, the Panel has concluded it should not make a
declaration on this issue in this IRP, but that it should remain open to be
considered at a future IRP should one be commenced in respect of this issue.

5. The attempt by Minds + Machines Group Limited to join in the .hotel
IRP.

139. As has already been stated, in the Claimants’ Reply in the .hotel IRP, Minds +
Machines Group Limited stated it wished to join in the proceedings and, in its
Sur-Reply, ICANN objected, relying on Article 7 of the ICDR International
Dispute Resolution Procedures.

140.Article 7 provides that “[n]o additional party may be joined after the
appointment of any arbitrator, unless all parties, including the additional party,
otherwise agree”. There is nothing in the ICANN Supplementary Procedures
that is inconsistent with this provision and, accordingly, it governs the
procedure of this IRP.

141. Minds + Machines Group Limited applied for the .hotel gTLD and there does
not appear to be any reason why, should it have so wished, it could not have
joined with the Claimants in bringing the .hotel IRP. It did not do so and no
reason has been given for its failure to do so. Accordingly, pursuant to Article
IV.3.3 of ICANN’s Bylaws, it is now time-barred from doing so.

142. In all the circumstances, the Panel rejects the request of Minds + Machines
Group Limited to join this IRP.

J. Conclusion

143. Many general complaints were made by the Claimants as to ICANN’s selection
process in appointing EIU as the CPE Panel, the process actually followed by
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EIU in considering community based applications, and the provisions of the
Guidebook. However, the Claimants, sensibly, agreed at the hearing on 7
December 2015 that relief was not being sought in respect of these issues.

144. Nevertheless, a number of the more general issues raised by the Claimants
and, indeed, some of the statements made by ICANN at the hearing, give the
Panel cause for concern, which it wishes to record here and to which it trusts
the ICANN Board will give due consideration.

145. At the hearing, ICANN submitted that it was not subject to a due process
obligation neither pursuant to its Articles of Incorporation and Bylaws, nor
pursuant to general international legal principles, notwithstanding Article 4 of
it Articles of Incorporation. If this was intended as a general statement, the
Panel finds this most surprising in the context of the role ICANN fulfils and the
language of Article 4 itself. ICANN is a California non-profit corporation but
Article 4 of the Articles of Incorporation refers to the principles of international
law and local law and to the use of open and transparent processes to enable
competition and open entry in Internet markets. The Panel understands the
importance of administrative procedures, such as the CPE discussed below.
The Panel also understands that the EIU and the BGC themselves are not
adjudicatory but administrative bodies. Nevertheless, the Panel invites the
Board to affirm that, to the extent possible, and compatible with the
circumstances and the objects to be achieved by ICANN, transparency and
administrative due process should be applicable.

146. Also, at the hearing, ICANN confirmed that, notwithstanding that different
individual evaluators can be used to consider different CPE applications, the
EIU has no process for comparing the outcome of one CPE evaluation with
another in order to ensure consistency. It further confirmed that ICANN itself
has no quality review or control process, which compares the determinations of
the EIU on CPE applications. Much was made in this IRP of the inconsistencies,
or at least apparent inconsistencies, between the outcomes of different CPE
evaluations by the EIU, some of which, on the basis solely of the arguments
provided by the Claimants, have some merit.

147. The CPE process for this round of gTLDs is almost at an end, so there is little
or nothing that ICANN can do now, but the Panel feels strongly that there
needs to be a consistency of approach in making CPE evaluations and if
different applications are being evaluated by different individual evaluators,
some form of outcome comparison, quality review or quality control procedure
needs to be in place to ensure consistency, both of approach and marking, by
evaluators. As was seen in the .eco evaluation, where a single mark is the
difference between prevailing at CPE and not, there needs to be a system in
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place that ensures that marks are allocated on a consistent and predictable
basis by different individual evaluators.

148. Further, as has already been stated:

— In its letter of 4 December 2015, ICANN confirmed that the EIU’s
determinations are presumptively final, and the Board’s review on
reconsideration is not substantive, but rather is limited to whether the
EIU followed established policy or procedure.

— At the hearing on 7 December 2015, ICANN confirmed that the core
values, which apply to ICANN by virtue of its Bylaws, have not been
imposed contractually on the EIU, and the EIU are not, in consequence,
subject to them.

149. The combination of these statements gives cause for concern to the Panel. As
has already been noted, Article .2 of the Bylaws states:

“Any ICANN body making a recommendation or decision shall exercise its
judgment to determine which core values are most relevant and how they
apply to the specific circumstances of the case at hand, and to determine,
if necessary, an appropriate and defensible balance among competing
values.”

150. The Panel fails to see why the EIU is not mandated to apply ICANN’s core
values in making its determinations whilst, obviously, taking into account the
limits on direct application of all the core values as reflected in that paragraph
of the Bylaws. Accordingly, the Panel suggests that the ICANN Board should
ensure that there is a flow through of the application of ICANN’s core values to
entities such as the EIU.

151. Having expressed the Panel’s concern at these general issues, the Panel now
turns to the specific issues which, ultimately, it was asked to consider in this
IRP. The Panel has found, in relation to each of the specific issues raised in the
.hotel and .eco IRPs that it is satisfied that the BGC acted consistently with the
provisions of ICANN’s Articles of Incorporation and Bylaws, and that the
Claimants’ complaints have not been made out.

152. In consequence, the Panel will not be making any of the declarations sought
by the Claimants.
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K. The Prevailing Party and Costs
153. Article 1V.3.18 of the Bylaws states:

“The IRP Panel shall make its declaration based solely on the
documentation, supporting materials, and arguments submitted by the
parties, and in its declaration shall specifically designate the prevailing
party. The party not prevailing shall ordinarily be responsible for bearing
all the costs of the IRP Provider, but in an extraordinary case the IRP
Panel may in its declaration allocate up to half of the costs of the IRP
Provider to the prevailing party based upon the circumstances including a
consideration of the reasonableness of the parties positions and their
contribution to the public interest. Each party to the IRP shall bear its own
expenses.”

154. The Panel confirms that it makes its declaration based solely on the
documentation, supporting materials and arguments submitted by the parties
and that on the basis of that documentation, supporting material and
arguments, has concluded that ICANN is the prevailing party, both in respect of
the .hotel IRP and the .eco IRP.

155. Although the Claimants have raised some general issues of concern as to the
CPE process, the IRP in relation to the .hotel CPE evaluation was always going
to fail given the clear and thorough reasoning adopted by the BGC in its denial
of the Reconsideration Request and, although the ICANN staff could have
responded in a way that made it explicitly clear that they had followed the
DIDP Process in rejecting the Claimants’ DIDP request in the .hotel IRP, again
the IRP in relation to that rejection was always going to fail given the
clarification by the BGC, in its denial of the Reconsideration Request, of the
process that was followed.

156. As for the .eco IRP, it is clear that the Reconsideration Request was
misconceived and was little more than an attempt to appeal the CPE decision.
Again, therefore, the .eco IRP was always going to fail.

157. Finally, although the letter from Crowell & Moring of 5 June 2015 raises some
very serious issues, which the Panel considers the ICANN Board needs to
address, in the end, the Panel has not had to adjudicate on this issue.

158. In conclusion, therefore, whilst the Panel has declared ICANN to be the
prevailing party, the Claimants in this IRP have raised a number of serious
issues which give cause for concern and which the Panel considers the Board
need to address. In the circumstances, the Panel considers that the Claimants’

39



R-47

contribution to the public interest merits ICANN bearing half of the costs of
the IRP Provider, which is the ICDR.

159. Article 1V.3.18 provides that “[e]ach party to the IRP shall bear its own

expenses”. Rule 11 of ICANN’s Supplementary Procedures provides:

“In the event the Requestor has not availed itself, in good faith, of the
cooperative engagement or conciliation process, and the Requestor is not
successful in the Independent Review, the IRP Panel must award ICANN
all reasonable fees and costs incurred by ICANN in the IRP, including legal
fees”

160. ICANN has not sought to argue that any of the Claimants failed to enter into

the Cooperative Engagement Process in good faith, and there is no evidence of
this in the materials before the Panel. In consequence, the panel considers that,
in accordance with Article IV.3.18 of the Bylaws, each side shall bear their own
expenses including legal fees.

FOR THE FORGOING REASONS, the Panel hereby:

(1)

(2)

(4)
(5)

(6)

Declares that the IRP Request made in relation to the .hotel gTLD by Despegar
Online SRL, Donuts Inc., Famous Four Media Limited, Fegistry LLC and Radix

FZC is denied;
Designates ICANN as the prevailing party in the .hotel IRP;

Declares that the IRP Request made in relation to .eco gTLD by Little Birch,
LLC and Minds + Machines Group Limited is denied;

Designates ICANN as the prevailing party in the .eco IRP;

Declares that the fees and expenses of the IRP Panel members, totalling
US$113,351.52, and the fees and expenses of the ICDR, totalling US$11,500.00,
shall be born as to half by ICANN, and as to the other half collectively by
Despegar Online SRL, Donuts Inc., Famous Four Media Limited, Fegistry LLC,
Radix FZC, Little Birch, LLC and Minds +Machines Group Limited
(“Applicants”). Therefore, ICANN shall reimburse the Applicants collectively
the sum of $5,750.00 representing that portion of said fees and expenses in
excess of the apportioned costs previously incurred by the Applicants; and

This Final Declaration may be executed in any number of counterparts, each of
which shall be deemed an original, and all of which together shall constitute
the Final Declaration of this IRP Panel.
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Subject: Re: [Reconsideration Request] Reconsideration Requests 18-6
Date: Wednesday, May 23, 2018 at 1:59:16 PM Pacific Daylight Time
From: Herb Waye (sent by reconsider <reconsider-bounces@icann.org>)
To: Reconsideration

cC: ombudsman

Reconsideration Request 18-6

Pursuant to Article 4, Section 4.2(l)(iii), | am recusing myself from consideration of Request 18-6.

Best regards,

Herb Waye
ICANN Ombudsman

https://www.icann.org/ombudsman [icann.org]
https://www.facebook.com/ICANNOmbudsman [facebook.com]
Twitter: @lcannOmbudsman

ICANN Expected Standards of Behavior:
https://www.icann.org/en/system/files/files/expected-standards-15sep16-en.pdf [icann.org]

Community Anti-Harassment Policy
https://www.icann.org/resources/pages/community-anti-harassment-policy-2017-03-24-en [icann.org]
Confidentiality

All matters brought before the Ombudsman shall be treated as confidential. The Ombudsman shall also take all
reasonable steps necessary to preserve the privacy of, and to avoid harm to, those parties not involved in the
complaint being investigated by the Ombudsman.The Ombudsman shall only make inquiries about, or advise
staff or Board members of the existence and identity of, a complainant in order to further the resolution of the
complaint. The Ombudsman shall take all reasonable steps necessary to ensure that if staff and Board
members are made aware of the existence and identity of a complainant, they agree to maintain the confidential
nature of such information, except as necessary to further the resolution of a complaint

From: Reconsideration <Reconsideration@icann.org>
Date: Saturday, May 19, 2018 at 7:20 PM

To: ombudsman <ombudsman@icann.org>

Cc: Reconsideration <Reconsideration@icann.org>
Subject: Reconsideration Requests 18-4, 18-5, and 18-6

Dear Herb,

On 13 and 14 April 2018, the following Reconsideration Requests were submitted seeking
reconsideration of ICANN Board Resolutions 2018.03.15.08 through 2018.03.15.11, which
resolved the Community Priority Evaluation (CPE) Process Review:

¢ Request 18-4 filed by dotgay LLC
® Request 18-5 filed by DotMusic Limited


https://urldefense.proofpoint.com/v2/url?u=https-3A__www.icann.org_ombudsman&d=DwMGaQ&c=FmY1u3PJp6wrcrwll3mSVzgfkbPSS6sJms7xcl4I5cM&r=Yq8kkKRfvwbzb5S6uc7Zd0P6CrV6n6oSQVrGL5EQebA&m=A8G5GcovDcgkkP34vsKkwENbbXQ3yln_XYyS1MhxGO4&s=yabovykn9zMYNcUGZHs7JLFBAlJFeWctvbmz_qOlbhI&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.facebook.com_ICANNOmbudsman&d=DwMGaQ&c=FmY1u3PJp6wrcrwll3mSVzgfkbPSS6sJms7xcl4I5cM&r=Yq8kkKRfvwbzb5S6uc7Zd0P6CrV6n6oSQVrGL5EQebA&m=A8G5GcovDcgkkP34vsKkwENbbXQ3yln_XYyS1MhxGO4&s=yFgkp1qE4CaOiJB8lcYuzc2HuvV6VHD97BGx-3IBaHg&e=
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e Request 18-6 filed by Travel Reservations SRL, Minds + Machines Group Limited,
Radix FZC, dot Hotel Inc., Fegistry LLC

The Requests have been published on the Reconsideration page and are also attached.

The Board Accountability Mechanisms Committee (BAMC) has determined that Requests
18-4, 18-5, and 18-6 are sufficiently stated pursuant to Article 4, Section 4.2(k) of the
ICANN Bylaws. Pursuant the Article 4, Section 4.2(1) of the ICANN Bylaws, a
reconsideration request must be sent to the Ombudsman for consideration and evaluation if
the request is not summarily dismissed following review by the BAMC to determine if the
request is sufficiently stated. Specifically, Section 4.2 (I)[icann.org] states:

() For all Reconsideration Requests that are not summarily dismissed, except
Reconsideration Requests described in Section 4.2(l)(iii) and Community
Reconsideration Requests, the Reconsideration Request shall be sent to the
Ombudsman, who shall promptly proceed to review and consider the
Reconsideration Request.

(i) The Ombudsman shall be entitled to seek any outside expert assistance as
the Ombudsman deems reasonably necessary to perform this task to the
extent it is within the budget allocated to this task.

(ii) The Ombudsman shall submit to the Board Accountability Mechanisms
Committee his or her substantive evaluation of the Reconsideration Request
within 15 days of the Ombudsman's receipt of the Reconsideration Request.
The Board Accountability Mechanisms Committee shall thereafter promptly
proceed to review and consideration.

(iii) For those Reconsideration Requests involving matters for which the
Ombudsman has, in advance of the filing of the Reconsideration Request,
taken a position while performing his or her role as the Ombudsman pursuant
to Article 5 of these Bylaws, or involving the Ombudsman's conduct in some
way, the Ombudsman shall recuse himself or herself and the Board
Accountability Mechanisms Committee shall review the Reconsideration
Request without involvement by the Ombudsman.

Please advise whether you are accepting Requests 18-4, 18-5, and 18-6 for evaluation or
whether you are recusing yourself pursuant to the grounds for recusal set forth in Section
4.2(l)(iii). If you are accepting Requests 18-4, 18-5, and 18-6 for evaluation, please note
that your substantive evaluation must be provided to the BAMC within 15 days of receipt of
the Requests.

Best regards,

ICANN

12025 Waterfront Drive, Suite 300
Los Angeles, CA 90094
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RESPONDENT’S EXHIBIT
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Root Zone KSK Rationale for Resolution 2019.01.27.23
Rollover

g. Consideration of Reconsideration Request 18-9: DotKids Foundation (.KIDS)

Technical Functions Rationale for Resolution 2019.01.27.24

Contact h. Consideration of Reconsideration Request 16-12: Merck KGaA (.MERCK)

" Help Rationale for Resolution 2019.01.27.25

i. AOB

1. Consent Agenda:

a. Approval of Minutes
Resolved (2019.01.27.01), the Board approves the minutes of the 25 October

b. Acceptance of GNSO2 Review Working Group's
Implementation Final Report

oversight, provided the Board via the Organizational Effectiveness Committee
(OEC) with semi-annual updates on the progress of implementation efforts until
such time that the implementation efforts concluded.

Whereas, the OEC monitored the progress of implementation efforts via the semi-
annual implementation reports and recommends that the Board accept the

Review Implementation Plan.

Resolved (2019.01.27.03), the Board accepts the GNSO2 Review Implementation

improvement process.

Rationale for Resolutions 2019.01.27.02 — 2019.01.27.03

Why is the Board addressing the issue?
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improve its performance.

community feedback by the OEC, the Board is now in a position to consider and
accept the Implementation Final Report.

The Board, with recommendation from the Organizational Effectiveness Committee
of the Board (OEC), considered all relevant documents, including the final report,
Recommendations by Independent Examiner ("Feasibility Assessment"), and
accepted the final report issued by the independent examiner on 25 June 2016. The
Board adopted the Feasibility Assessment, except recommendations 23 and 32.

for the adopted recommendations wifﬁré”f'ealistic timeline that took into account the
continuously high community workload and consideration of the prioritization
adoption of the Féééibility Assessment; ensure that the implementation plan
includes definitions of desired outcomes and a way to measure current state as well
as progress toward the desired outcome; and report back regularly to the Board on
its implementation progress.

On 3 February 2017, the Board accepted the Implementation Plan provided by the

implementation efforts have concluded.

What is the proposal being considered?

who was responsible for the implementation, and recommended good practices for
conducting effective reviews on a timely basis and monitored the progress of the
review as well as the progress of the implementation of review recommendations.

What concerns, or issues were raised by the community?

promote transparency and accountability. No concerns were voiced by the
community.

What significant materials did the Board review?

The Board reviewed relevant Bylaws sections, Organizational Review Process

What factors did the Board find to be significant?

The Board found several factors to be significant, contributing to the effective
completion of the implementation work:
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= Convening a dedicated group that oversees the implementation of Board-
accepted recommendations

= An implementation plan containing a realistic timeline for the implementation,
definition of desired outcomes and a way to measure current state as well as
progress toward the desired outcome

= Timely and detailed reporting on the progress of implementation
Are there positive or negative community impacts?

This Board action is expected to have a positive impact on the community by

plan, budget); the community; and/or the public?

This Board action is anticipated to have no fiscal impact as the implementation

the community and the public are anticipated to be positive, as this Board action
signifies an important milestone for organizational reviews and self-governance of

engagement.
Is public comment required prior to Board action?

No public comment is required.

by an entity or entities independent of the organization under review. The goal of the
review, to be undertaken pursuant to such criteria and standards as the Board shall
direct, shall be to determine (i) whether that organization has a continuing purpose

is desirable to improve its effectiveness."

Whereas, the independent examiner of the At-Large Review produced a Final
Report in February 2017. That report was received by the Board in June 2018, and
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at the same time the Board accepted the At-Large Review Recommendations
Feasibility Assessment & Implementation Plan and the At-Large Review

Whereas, in response to that June 2018 resolution, the At-Large Review
Implementation Working Group was created. That Working Group developed and
approved the At-Large Review Implementation Plan (the "Implementation Plan") on

November 2018.

Resolved (2019.01.27.04), the Board acknowledges the At-Large Review
Implementation Working Group's work and thanks the members of that Working
Group for their efforts.

Resolved (2019.01.27.05), the Board accepts the At-Large Review Implementation
Plan, including the phased approach contained within. The Board acknowledges
that more details with regard to implementation details may be required for
implementation of Priorities 2 and 3 activities.

Resolved (2019.01.27.06), the Board directs the At-Large Review Implementation
Working Group to provide updates to the OEC every six months. Those bi-annual
updates shall identify achievements as measured against the existing
implementation plan, as well as details on future implementation plans. It is during
these updates that the At-Large Review Implementation Working Group shall
provide more details on implementation progress, and measurability. The OEC may
request interim briefings if deemed necessary.

Resolved (2019.01.27.07), that any budgetary implications of the At-Large Review
implementation shall be considered as part of the applicable annual budgeting
processes.

Rationale for Resolutions 2019.01.27.04 — 2019.01.27.07

examiner presented its Final Report in May 2017.

The At-Large Review Implementation recommendations as noted in the At-Large
transparency and accountability objectives and have been considered carefullyby
the Board's Organizational Effectiveness Committee as well as by the full Board.

community's commitment to maintaining and improving its accountability,
transparency and organizational effectiveness throughout the implementation
process.

Due to the number of recommendations that need to be implemented, the Board
supports the approach by priorities as laid out in the Implementation Plan (Exhibit
A). This will allow the community time to refine details as the implementation
process proceeds— especially during Priority 2 and 3 activities set out in that
Implementation Plan.

Some recommendations — especially those foreseen to be implemented under
Priority 2 and 3 activities — may benefit from additional details regarding their exact
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implementation. Due to the difficulty to predict these issues months in advance, the
Board supports the idea that the At-Large Review Implementation Working Group
can provide greater implementation details with regard to those recommendations
that are going to be scheduled for the forthcoming six-month period following the
any significant variations from the originai'irrﬁ'brlrémentation plan and timing. The At-
Large Review Implementation Plan sets out the prioritization, expected resource
allocation in terms of staff time, web and wiki resources, expected budgetary
implications such as additional staff resources, and the steps to implementation.
While the majority of implementation activities will use existing At-Large resources,
annual budgetary comment process to request the reqﬁi}ércriwfesources. If such
resources are not provided, the likely result would be a significant slow down in the
speed of the Review Implementation.

Why is the Board addressing the issue?

This resolution moves the second review of the At-Large community into the
implementation phase. Following the assessment of the Implementation Plan and
the feedback from the Board's Organizational Effectiveness Committee, the Board is
implementation process as set out in the Plan. This step is an important part of the
Organizational Review process of checks and balances, to ensure that the spirit of
Board-approved recommendations will be addressed through the implementation
plans, while being mindful of budgetary and timing constraints.

What is the proposal being considered?

The proposal the Board is considering is the Organizational Effectiveness
Committee's recommendation of the adoption of the At-Large Review
Implementation Plan, drafted and adopted by the At-Large Review Implementation

Which stakeholders or others were consulted?

Immediately after the Board passed the Resolution on the At-Large Review, the
leadership of the At-Large Review Working Group provided updates on the Review
and next steps on each of the five RALO monthly teleconferences. The creation of
the At-Large Review Implementation Working Group involved careful consideration
of members to ensure geographical balance and diversity within each RALO,
including among the 232 At-Large Structures and over 100 individual members.
During the development of the At-Large Review Implementation Plan, the At-Large
a regular basis with the progress that was being made. There were also several
discussions on the At-Large Review Implementation during ICANNG3 face-to-face
sessions. At each step, feedback was discussed by the At-Large Review

What concerns, or issues were raised by the community?

During the development of the At-Large Review Implementation Plan, the At-Large
community raised the concern over whether the third At-Large Summit (ATLAS III)
would take place as tentatively scheduled during ICANNG6 in Montreal in October

2019 and identified as a Priority 1 activity and requiring budgetary consideration in
advance of the broader organizational budget cycle. In September 2018 the Board

planning and contracting.
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What significant materials did the Board review?

The Board reviewed the At-Large Review Implementation Plan as adopted by the

Public (strategic plan, operating plan, or budget)?

The work to improve the effectiveness of the At-Large organization — by
implementing the issues resulting from the Review and the At-Large Review
Implementation Overview Proposal, may require additional financial resources that
authorize any specific funding for those implementation efforts. The Board
understands that some of the Priority 1 work, such as skills development and
communication efforts, will require FY20 Additional Budget Requests. The Board
also understands that the ongoing and Priority 2 activities are estimated to require
the addition of one Full Time Employee equivalent, and there are other anticipated
resource needs for items such as communications and data collection.

policy development processes, will become more transparent and accountable,
which in turn might indirectly contribute to the security, stability or resiliency of the

Is public comment required prior to Board action?

The Draft Report of the independent examiner was posted for public comment.
There is no public comment required prior to this Board action. The voice of the

served in this action?

Given that At-Large represents the best interests of individual Internet end users

development process. The public interest is also served through this action which
furthers the continued development and support of a diverse and informed
multistakeholder community.

Whereas, comments received through the public comment process were reviewed
and responded to and provided to the BFC members for review and comment.

Whereas, all public comments have been taken into consideration, and where
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Whereas, the Public Technical Identifier's Board adopted a Final FY20 PTI OP&B

rejection.

Whereas, the public comments received, as well as other solicited community

provides the basis for the organization to be held accountable in a transparent
manner.

venues in the North America region and finds the one in Seattle, Washington to be
the most suitable.
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Resolved (2019.01.27.09), the Board authorizes the President and CEO, or his
designee(s), to engage in and facilitate all necessary contracting and disbursements
Washington, in an amount not to exceedrflr?wlrz'bACTED-FOR NEGOTIATION
PURPOSES].

Resolved (2019.01.27.10), specific items within this resolution shall remain
Bylaws until the President and CEO determines that the confidential informatibrh 777777
may be released.

Resolved (2019.01.27.11), specific items within this resolution shall remain
confidential for negotiation purposes pursuant to Article 3, section 3.5(b) of the

information may be released.

Rationale for Resolutions 2019.01.27.09 — 2019.01.27.11

ICANN72 is scheduled for 23-28 October 2021. Following a search and evaluation
of available venues, the organization identified Seattle, Washington as a suitable

The organization performed a thorough analysis of the available locations and
prepared a paper to identify those that met the Meeting Location Selection Criteria
(see http://meetings.icann.org/location-selection-criteria). Based on the proposals
ICANN72. Selection of this North America location adheres to the geographic
rotation guidelines established by the Meeting Strategy Working Group.

The Board reviewed the organization's briefing for hosting the meeting in Seattle,
Washington and the determination that the proposal met the significant factors of the
Meeting Location Selection Criteria, as well as the related costs for the facilities
Meetings in support of its mission to ensure the stable and secure operation of the
Internet's unique identifier systems, and acts in the public interest by providing free
and open access to anyone wishing to participate, either in person or remotely, in
open, transparent and bottom-up, multistakeholder policy development processes.

travel support as necessary, as well as on the community in incurring costs to travel
to the meeting. But such impact would be faced regardless of the location and
venue of the meeting. This action will have no impact on the security or the stability
of the DNS.

This is an Organizational Administrative function that does not require public
comment.

. Contract Renewal and Disbursement for ERP Initiative (Oracle
Cloud)

Whereas, ICANN has an established a need to renew contracts for ERP solution,

Oracle Cloud.

Whereas, the Board Finance Committee has reviewed the financial implications of
contract renewal with Oracle Cloud for ICANN's ERP solution and has considered


https://meetings.icann.org/location-selection-criteria
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alternatives.

Whereas, both the organization and the Board Finance Committee have
recommended that the Board authorize the President and CEO, or his designee(s),

ERP solution and make all necessary disbursements pursuant to those contracts.

Resolved (2019.01.27.12), the Board authorizes the President and CEO, or his
designee(s), the take all necessary actions to renew the contracts with Oracle Cloud

contracts.

Resolved (2019.01.27.13), specific items within this resolution shall remain
confidential for negotiation purposes pursuant to Article 3, section 3.5(b) of the

information may be released.

Rationale for Resolutions 2019.01.27.12 — 2019.01.27.13

the ERP systems and transactional processing knowledge and is in a position to
make incremental efficiency improvements to maximize original investment. The
Oracle Cloud ERP replaced a then aging Finance, Human Resources and

ERP solution under a single system of record improving systems capacity, global
reporting and analysis capability, leading to improved productivity and cross-
functional efficiencies, and enhance internal controls.

Current Contract

month contract extension. Annual cost is [REDACTED — FOR NEGOTIATION
PURPOSES].

New Contr:

After thorough analysis, negotiations, and an adjustment to the number of licenses

with the supplier, the organization has two options available: (i) three-year contract
at [REDACTED — FOR NEGOTIATION PURPOSES] annually with three-year total

cost of [REDACTED — FOR NEGOTIATION PURPOSES], (ii) five-year contract at

[REDACTED — FOR NEGOTIATION PURPOSES] annually with five-year total cost
of [REDACTED — FOR NEGOTIATION PURPOSES].

After careful analysis of options submitted by the organization, the five-year contract
option is considered a viable, cost-effective solution. This solution has lower total
cost, lock-in pricing for protection against increases for five years, and flexibility for
the organization to perform another overall ERP systems analysis in three years

The Board reviewed the organization's and the Board Finance Committee's
recommendations for contracting and disbursement authority for Oracle Cloud ERP
contract renewal.

in that it ensures that payments of large amounts for one invoice to one entity are
reviewed and evaluated by the Board if they exceed a certain amount of delegated
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impact is currently included in the FY20 Operating Plan and Budget that is pending
Board approval. This action will not have a direct impact on the security, stability and
resiliency of the domain name system.

This is an Organizational Administrative function that does not require public
comment.

Data
Whereas, on 17 May 2018, the Board adopted the Temporary Specification for

European Union's General Data Protection Regulation (GDPR).

Whereas, on 21 August 2018, the Board reaffirmed the adoption of the Temporary
Specification to be effective for an additional 90-day period beginning on 23 August
2018.

Whereas, on 6 November 2018, the Board reaffirmed the adoption of the Temporary
Specification to be effective for an additional 90-day period beginning on 21
November 2018.

Whereas, the Board adopted the Temporary Specification pursuant to the
procedures in the Registry Agreement and Registrar Accreditation Agreement for
adopting temporary policies. This procedure requires that "[i]f the period of time for
which the Temporary Policy is adopted exceeds ninety (90) calendar days, the
Board shall reaffirm its temporary adoption every ninety (90) calendar days for a
total period not to exceed one (1) year, in order to maintain such Temporary Policy

Registrar Accreditation Agreement concerning the establishment of temporary
policies. In reaffirming this Temporary Specification, the Board has determined that:

1. The modifications in the Temporary Specification to existing requirements
concerning the processing of personal data in registration data continue to be
justified and immediate temporary establishment of the Temporary
Specification continues to be necessary to maintain the stability or security of

2. The Temporary Specification is as narrowly tailored as feasible to achieve
the objective to maintain the stability or security of Registrar Services,

3. The Temporary Specification will be effective for an additional 90-day period
beginning 19 February 2019.

Resolved (2019.01.27.14), the Board reaffirms the Advisory Statement Concerning
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forth its detailed explanation of its reasons for adopting the Temporary Specification
and why the Board believes such Temporary Specification should receive the
consensus support of Internet stakeholders.

Rationale for Resolutions 2019.01.27.14 — 2019.01.27.15

The European Union's General Data Protection Regulation (GDPR) went into effect
on 25 May 2018. The GDPR is a set of rules adopted by the European Parliament,
the European Council and the European Commission that impose new obligations
on all companies and organizations that collect and maintain any "personal data" of
residents of the European Union, as defined under EU data protection law. The
GDPR impacts how personal data is collected, displayed and processed among

Temporary Specification, which became effective on 25 May 2018, was adopted
utilizing the procedure for temporary policies established in the Registry Agreement
and the Registrar Accreditation Agreement.

On 21 August 2018, the Board reaffirmed the Temporary Specification for an
additional 90-day period beginning 23 August 2018. On 6 November 2018, the
Board again reaffirmed the adoption of the Temporary Specification to be effective
for a subsequent 90-day period beginning on 21 November 2018.

As required by the procedure in the Registrar Accreditation Agreement and Registry
Agreements for adopting a temporary policy or specification, "[i]f the period of time
for which the Temporary Policy is adopted exceeds ninety (90) calendar days, the
Board shall reaffirm its temporary adoption every ninety (90) calendar days for a
total period not to exceed one (1) year, in order to maintain such Temporary Policy

Today, the Board is taking action to reconfirm the Temporary Specification for an
additional 90 days as the temporary requirements continue to be justified in order to
When adopting the Temporary Specification, the Board provided an Advisory
Statement to provide a detailed explanation of its reasons for adopting the
Temporary Specification and why the Board believes such Temporary Specification
should receive the consensus support of Internet stakeholders. The Board reaffirms
the Advisory Statement, which is incorporated by reference into the rationale to the
Board's resolutions.

As required when a temporary policy or specification is adopted, the Board took
action to implement the consensus policy development process and consulted with
consensus policy on the issues within the Temporary Specification. The consensus
policy development process must be concluded in a one-year time period. The
Development Process on t'Hé”'i'rérmporary Specification, and the Working Group is
continuing with its deliberations to develop proposed policy recommendations. On
21 November 2018 the Working Group published for public comment the Initial
Report of the Expedited Policy Development Process (EPDP) on the Temporary

produce a final report in February 2019 and for the report to be provided to the
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Board for consideration prior to the expiration of the 1-year period provided for the
on this matter and reconfirms its commitment to provide the necessarr)'/”é'ljﬁbort to
the work of the Expedited Policy Development Process to meet the deadline (see 7
https://www.icann.org/en/system/fiIes/corresbahaé'nce/chaIaby-to-forrest-et-al-
07aug18-en.pdf).

The Board's action to reaffirm the Temporary Specification is consistent with

directory service and whether its implementation meets the legitimate needs of law
enforcement, promoting consumer trust and safeguarding registrant data." [Bylaws
Sec. 4.6(e)(ii)]

Also, this action is expected to have an immediate impact on the continued security,
the greatest extent possibler whlle the community works to develop a consérh”s'lj;
policy. Reaffirming the Temporary Specification is not expected to have a fiscal

GDPR-related issues, the President and CEO will bring any additional resource
needs to the Board Finance Committee for consideration, in line with existing fund
request practices.

This is an Organizational Administrative Function of the Board for which public

GDPR has been the subject of comments from the community over the past year
(https://www.icann.org/dataprotectionprivacy).

2. Main Agenda:

a. Delegation of the Wi 5. country-code top-level domain
representing Mauritania in Arabic Script to Université de
Nouakchott Al Aasriya

Resolved (2019.01.27.16), as part of the exercise of its responsibilities under the

request to delegate the Wi ) s, countr}éédé top-level domain to Université de
Nouakchott Al Aasriya. The documentation demonstrates that the proper procedures
were followed in evaluating the request.

Rationale for Resolution 2019.01.27.16

Why the Board is addressing the issue now?

This review by the Board is intended to ensure that the proper procedures were
followed.

What is the proposal being considered?
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The proposal is to approve a request to create the Lili ) . country-code top-level
domain in Arabic script and assign the role of manager to Université de Nouakchott
Al Aasriya.

Which stakeholders or others were consulted?

In the course of evaluating a delegation application, PTI consulted with the applicant
and other interested parties. As part of the application process, the applicant needs
to describe consultations that were performed within the country concerning the

What concerns or issues were raised by the community?

PTl is not aware of any significant issues or concerns raised by the community in
relation to this request.

What significant materials did the Board review?
[REDACTED-SENSITIVE DELEGATION INFORMATION]

What factors the Board found to be significant?

The Board did not identify any specific factors of concern with this request.
Are there positive or negative community impacts?

The timely approval of country-code domain name managers that meet the various

resiliency. This is an organizational administrative function not requiring public
comment.

. Delegation of the .SS (South Sudan) country-code top-level
domain to the National Communication Authority (NCA)

Resolved (2019.01.27.17), as part of the exercise of its responsibilities under the

request to delegate the .SS (South Sudan) country-code top-level domain to
National Communication Authority (NCA). The documentation demonstrates that the
proper procedures were followed in evaluating the request.

Rationale for Resolution 2019.01.27.17

Why the Board is addressing the issue now?
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This review by the Board is intended to ensure that the proper procedures were
followed.

What is the proposal being considered?

The proposal is to approve a request to create the .SS country-code top-level
domain and assign the role of manager to National Communication Authority (NCA).

Which stakeholders or others were consulted?
In the course of evaluating a delegation application, PTI consulted with the applicant

and other interested parties. As part of the application process, the applicant needs
to describe consultations that were performed within the country concerning the

What concerns or issues were raised by the community?

PTl is not aware of any significant issues or concerns raised by the community in
relation to this request.

What significant materials did the Board review?
[REDACTED-SENSITIVE DELEGATION INFORMATION]

What factors the Board found to be significant?

The Board did not identify any specific factors of concern with this request.
Are there positive or negative community impacts?

The timely approval of country-code domain name managers that meet the various

resiliency. This is an Organizational Administrative Function not requiring public
comment.

communiqué on 25 October 2018 ("Barcelona Communiqué").

Whereas, the Barcelona Communiqué was the subject of an exchange between the
Board and the GAC on 28 November 2018.
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Whereas, in a 20 December 2018 letter, the GAC provided additional clarification of

organization's procedure for the release of two-character labels at the second level
and the standard framework of measures for avoiding confusion with corresponding
country codes.

two-character country codes at the second level from the Panama Communiqué,
and has included a response in the current scorecard "GAC Advice — Barcelona

to the Board directly, either by way of comment or prior advice, or by way of
specifically recommending action or new policy development or revision to existing
to the Board on: two-character country codes at the second Ievérlﬂérhd protection of
names and acronyms of Intergovernmental Organizations (IGOs) in gTLDs. The

to find a mutually acceptable solution.

The Board is taking action today on all items in the Barcelona Communiqué,
including the items related to two-character country codes at the second level as
well as protections of IGOs. The Board is also taking action on the items regarding
two-character country codes at the second level from the Panama Communiqué,
consideration of which had been previously deferred.

The Board will continue to defer consideration of five items from the San Juan
Communiqué, including: four advice items related to GDPR and WHOIS and one
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Board reviewed various materials, including, but not limited to, the following
materials and documents:

= Panama Communiqué (28 June 2018):
https://lwww.icann.org/en/system/files/correspondence/gac-to-icann-28jun18-
en.pdf [PDF, 576 KB]

= Barcelona Communiqué (25 October 2018):
https://lwww.icann.org/en/system/files/correspondence/gac-to-icann-250ct18-
en.pdf

presented in the 21 December 2018 letter to the Board:
https://www.icann.org/en/system/files/correspondence/drazek-et-al-to-icann-
board-21dec18-en.pdf

2017): https://www.icann.org/en/system/files/correspondence/ismail-to-
chalaby-botterman-20dec18-en.pdf

of two-character labels at the second level and the standard framework of
measures for avoiding confusion with corresponding country codes:
https://www.icann.org/en/system/files/files/implementation-memo-two-
character-ascii-labels-22jan19-en.pdf

https://www.icann.org/en/system/files/files/historical-overview-two-character-
ascii-labels-22jan19-en.pdf

certain specific matters, namely:
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1. The public policy considerations associated with protecting identifiers
associated with the international Red Cross movement ("Movement") in the
domain name system;

closely associated with the Movement and its respective components is
grounded in the protections of the designations "Red Cross", "Red Crescent",
"Red Lion and Sun", and "Red Crystal" under international treaty law and
under multiple national laws;

3. The list of names of the Red Cross and Red Crescent National Societies is a
finite, limited list of specific names of the National Societies recognized within
the Movement (http://www.ifrc.org/Docs/ExcelExport/NS_Directory.pdf );

4. There are no other legitimate uses for these terms; and

specific list of Movement names for which permanent protections were being
requested
(https://gacweb.icann.org/download/attachments/28278854/Final%20Communique %20
%20Singapore%202014.pdf?

version=1&modificationDate=1397225538000&api=v2).

Cross National Societies and the International Committee of the Red Cross and
International Federation of Red Cross and Red Crescent Societies, and a defined,
limited set of variations of these names, in the six official languages of the United
Nations (https://www.icann.org/resources/board-material/resolutions-2017-03-16-
en#2.e.i).

Working Group to consider the Board's request
(https://gnso.icann.org/en/council/resolutions#20170503-071).

policy-amend-process-final-06aug18-en.pdf), including a defined, limited set of
variations of the Red Cross and Red Crescent names to be reserved under the

provide timely advice on any public policy concerns.

Whereas, the Board has considered the GNSO's recommendations and all other
relevant materials relating to this matter.
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Resolved (2019.01.27.19), the Board hereby adopts the final recommendations of

Resolved (2019.01.27.20), the Board directs the President and CEO, or his
authorized designee, to develop and execute an implementation plan, including
Bylaws Annex A and the Implementation Review Team Guidelines & Principles
endorsed by the Board on 28 September 2015 (see
https://www.icann.org/resources/board-material/resolutions-2015-09-28-en - 2.f),
and to continue communication with the community on such work.

Rationale for Resolutions 2019.01.27.19 — 2019.01.27.20

Why is the Board addressing the issue?

developed certain policy recommendations for protecting certain identifiers
associated with the Red Cross and Red Crescent movement. Those of the GNSO's

relating to the specific terms "Red Cross", "Red Crescent", "Red Crystal" and "Red
Lion & Sun" were adopted by the Board in April 2014
(http://www.icann.org/en/groups/board/documents/resolutions-30apr14-en.htm#2.a).

that concerned other Red Cross and Red Crescent identifiers, e.g. the full names of
all the National Societies of the Red Cross movement and those of the International
Red Cross and Red Crescent Movement, the International Committee of the Red
Cross, and the International Federation of Red Cross and Red Crescent Societies.
The Board did not approve these policy recommendations at that time to allow for

Over the next several months, the Board facilitated dialogue among the groups
about a possible path forward. Following the conclusion of a facilitated dialogue
between the GAC and the GNSO in March 2017, the GNSO Council reconvened the

What is the proposal being addressed?

The PDP recommendations are that certain specific Red Cross and Red Crescent

and criteria for correcting errors found on the list of agreed names and variants, as
well as for adding or removing entries from the list. The adopted policy will
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levels of the terms "Red Cross", "Red Crescent", "Red Crystal" and "Red Lion &
Sun" in all six official languages of the United Nations.

including representatives of the Red Cross. The Working Group's Initial Report was
published for public comment in June 2018, following which the group considered all
input received in developing its final recommendations, all of which received the Full
Reportthe Working Group chair conducted a meeting with community members
who had expressed some concerns about the proposed recommendations. The

What concerns or issues were raised by the community?

Possible concerns about freedom of expression were raised concerning reservation
of the Red Cross and Red names at the second level of the DNS, as well as the
Working Group's development of criteria and a process for adding new names and
variants to the list instead of recommending a fixed list. The community also sought

clarity about the mechanism for implementing the proposed policy (i.e. whether

Other community comments supported the proposed policy, citing the public policy
need to provide adequate protections for the Red Cross against abuse of its names
and recognized variants, as well as the fact that the recommended protections are

grounded in international humanitarian law and multiple national laws.

What significant materials did the Board review?

The Board reviewed the Working Group's Final Report and the recommended
protected list of Red Cross names (https://gnso.icann.org/sites/default/files/file/field-
file-attach/red-cross-protection-policy-amend-process-final-06aug18-en.pdf and
https://gnso.icann.org/sites/default/files/file/field-file-attach/red-cross-identifiers-
Report (https://gnso.icann.org/en/drafts/reconvened-red-cross-recommendations-
14oct18-en.pdf), a summary of the public comments received
(https://www.icann.org/en/system/files/files/report-comments-red-cross-names-

(https://gac.icann.org/).

What factors did the Board find to be significant?
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Are there positive or negative community impacts?

The Board's adoption of these recommendations will resolve the issue, outstanding

policy on these specific Red Cross and Red Crescent names. This means that the
interim protections previously put into place by the Board concerning these names

plan, budget); the community; and/or the public?

Aside from any financial or other resource costs that may arise during work on

comments as part of these processes have been met.

. Board Committee Membership and Leadership Changes

Whereas, Chris Disspain is a member of the Board and the current Chair of the
Board Accountability Mechanisms Committee (BAMC).

Whereas, Ledn Sanchez is a current member of the Board and member of the
BAMC.

Whereas, to facilitate the smooth transition of leadership of the BAMC, the Board

Governance Committee (BGC) recommended that the Board immediately appoint
Ledn Sanchez as the Chair of the BAMC and retain Mr. Disspain as a member of
the BAMC.

Whereas, Matthew Shears has expressed interest in becoming a member of the
Organizational Effectiveness Committee (OEC) and the BGC recommended that the
Board immediately appoint Mr. Shears as a member of the OEC.


https://www.icann.org/resources/pages/governance/bylaws-en/#annexA
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Resolved (2019.01.27.21), the Board appoints Leén Sanchez as the Chair of the
BAMC and retains Chris Disspain as a member of the BAMC, effectively
immediately.

Resolved (2019.01.27.22), the Board appoints Matthew Shears as a member of the
OEC, effective immediately.

Rationale for Resolutions 2019.01.27.21 — 2019.01.27.22

The Board is committed to facilitating a smooth transition in the leadership of its
Board Committees as part of the Board's ongoing discussions regarding succession
planning. To that end, the Board Accountability Mechanisms Committee (BAMC)
has suggested that its current Chair, Chris Disspain, step down as Chair (but remain
as a member) and that the Board appoint Ledn Sanchez as Chair of the BAMC. As
a member of the BAMC, Mr. Disspain will work with Mr. Sanchez during a transition
period.

As the Board Governance Committee (BGC) is tasked with recommending
committee assignments, the BGC has discussed the BAMC's proposal and has
recommended that the Board appoint Leén Sanchez as the new BAMC Chair and
retain Mr. Disspain as a member of the BAMC, effectively immediately. The Board
agrees with the BGC's recommendation.

The Board is also committed to facilitating the composition of Board Committees in
accordance with the Board Committee and Leadership Selection Procedures. The
BGC has considered the interest expressed by Matthew Shears in joining the
Organizational Effectiveness Committee and has recommended that the Board
approve this appointment. The Board agrees with the BGC's recommendation.

appropriate succession plans in place to ensure leadership continuity within the
Committees. Moreover, it is equally important that the composition of Board
Committees is established pursuant to the Board Committee and Leadership
Selection Procedures. This action will have no financial impact on the organization
and will not negatively impact the security, stability and resiliency of the domain
name system.

This decision is an Organizational Administrative Function that does not require
public comment.

. Consideration of Reconsideration Request 16-11: Travel
Reservations SRL, Famous Four Media Limited (and its
subsidiary applicant dot Hotel Limited), Fegistry LLC, Minds +
Machines Group Limited, Spring McCook, LLC, and Radix FZC
(and its subsidiary applicant dot Hotel Inc.) (HOTEL)

Whereas, Travel Reservations SRL, Fegistry LLC, Minds + Machines Group
Limited, and Radix FZC (and its subsidiary applicant dotHotel Inc.) (collectively, the
Requestors) submitted standard applications for .HOTEL, which was placed in a
contention set with other .HOTEL applications. Another applicant, HOTEL Top-
Level-Domain S.a.r.l. (HTLD), submitted a community-based application for
.HOTEL.

Whereas, HTLD participated in Community Priority Evaluation (CPE) and prevailed.
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Whereas, on 9 August 2016, the Board adopted Resolutions 2016.08.09.14 and

Whereas, Requestors submitted Reconsideration Request 16-11 seeking
reconsideration of the 2016 Resolutions.

organization to undertake a review of the CPE process (the CPE Process Review).
The Board Governance Committee (BGC) determined that the pending
Reconsideration Requests relating to CPEs, including Request 16-11, would be
placed on hold until the CPE Process Review was completed.’

Process Review (CPE Process Review Reports).

Whereas, on 15 March 2018, the Board passed the Resolutions 2018.03.15.08
through 2018.03.15.11, which acknowledged and accepted the findings set forth in
the CPE Process Review Reports, declared that the CPE Process Review was
complete, concluded that, as a result of the findings in the CPE Process Review
Reports, there would be no overhaul or change to the CPE process for this current
Committee (BAMC) to move forward with consideration of the remaining
Reconsideration Requests relating to the CPE process that were placed on hold
pending completion of the CPE Process Review.

Whereas, in accordance with Resolutions 2018.03.15.08 through 2018.03.15.11, the
BAMC invited the Requestors to make a telephonic presentation to the BAMC in
support of Request 16-11, which the Requestors did on 19 July 2018. The BAMC
also invited the Requestors to submit additional written materials in response to the
CPE Process Review Reports.

Whereas, the BAMC has carefully considered the merits of Request 16-11 and all
relevant materials and has recommended that Request 16-11 be denied because
the Board adopted the 2016 Resolutions based on accurate and complete
information. The BAMC also recommended the Board deny Request 16-11 because
there is no evidence supporting the Requestors' claim that the Board failed to
consider the purported "unfair advantage" HTLD obtained as a result of the Portal
Configuration, nor is there evidence that the Board discriminated against the
Requestors.

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 16-11 and all relevant materials related to Request 16-11, including the
Requestors' rebuttal, and the Board agrees with the BAMC's Recommendation and
concludes that the rebuttal provides no additional argument or evidence to support
reconsideration.

Resolved (2019.01.27.23), the Board adopts the BAMC Recommendation on
Request 16-11.

Rationale for Resolution 2019.01.27.23

1. Brief Summary and Recommendation

The full factual background is set forth in the BAMC Recommendation on
Request 16-11 (BAMC Recommendation), which the Board has reviewed
and considered, and which is incorporated here.
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On 16 November 2018, the BAMC evaluated Request 16-11 and all relevant
materials and recommended that the Board deny Request 16-11 because the
Board adopted the 2016 Resolutions based on accurate and complete
information. The BAMC also recommended the Board deny Request 16-11
because there is no evidence supporting the Requestors' claim that the
Board failed to consider the purported "unfair advantage" HTLD obtained as
a result of the Portal Configuration, nor is there evidence that the Board
discriminated against the Requestors.

On 30 November 2018, the Requestor submitted a rebuttal to the BAMC's
Recommendation (Rebuttal). The Board notes that the Rebuttal is not called
for under the Bylaws applicable to Request 16-11, which are set forth in the
2016 Bylaws that were in effect Request 16-11 was filed.> Nonetheless, the
Board has considered the arguments in the Requestors' rebuttal and finds
that they do not support reconsideration for the reasons set forth below.

2. Issue

The issues are whether the Board's adoption of the 2016 Resolutions
occurred: (i) without consideration of material information; or (ii) were taken
as a result of its reliance on false or inaccurate material information.

These issues are considered under the relevant standards for
reconsideration requests in effect at the time that Request 16-12 was
submitted. These standards are discussed in detail in the BAMC
Recommendation.

3. Analysis and Rationale

A. The Board Adopted The 2016 Resolutions After Considering All
Material Information And Without Reliance On False Or
Inaccurate Material Information.

The Requestors suggest that reconsideration of the 2016 Resolutions
Portal Configuration ahdwf'éirlréd to address the alleged actions relating
to the Portal Configuration. Specifically, the Requestors assert that

did not and would not provide the information he accessed to HTLD or
its personnel. The BAMC concluded, and the Board agrees, that this
argument does not support reconsideration because Requestors did
not identify any false or misleading information that the Board relied
upon, or material information that the Board failed to consider relating
to the Portal Configuration in adopting the 2016 Resolutions.

undertook a careful and thorough analysis of the Portal Configuration
and the issues raised by the Requestors regarding the Portal
Configuration. The results of the investigation were shared with the

information Mr. Krischenowski may have obtained as a result of the
portal issue was used to support HTLD's Application; or (ii) any
information obtained by Mr. Krischenowski enabled HTLD's
Application to prevail in CPE. Moreover, ICANN's investigation
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revealed that at the time that Mr. Krischenowski accessed confidential
information, he was not directly linked to HTLD's Application as an
authorized contact or as a shareholder, officer, or director. Rather, Mr.
Krischenowski was a 50% shareholder and managing director of
HOTEL Top-Level-Domain GmbH, Berlin (GmbH Berlin), which was a
minority (48.8%) shareholder of HTLD. Mr. Philipp Grabensee, the
Krischenowski was "not an employee" of HTLD, but that Mr.
Krischenowski acted as a consultant for HTLD's Application at the
time it was submitted in 2012. Mr. Grabenesee further verified that
HTLD "only learned about [Mr. Krischenowski's access to the data] on
stated that the business consultancy services between HTLD and Mr.
Krischenowski were terminated as of 31 December 2015.3

Second, contrary to the Requestors' assertions, the BAMC
Krischenowski that he and his associates did not and would not share
the confidential information that they accessed as a result of the

that it did not receive any confidential information from Mr.
Krischenowski or his associates obtained from the Portal
Configuration. As discussed in the Rationale of the 2016 Resolutions,
this information was considered by the Board in adopting the
Resolutions.* As the Board noted Rationale of the 2016 Resolutions,
even if Mr. Krischenowski (or his associates) had obtained sensitive
business documents belonging to the Requestors, it would not have
had any impact on the CPE process for HTLD's Application. The
Requestors have not explained how confidential documents belonging
to the other applicants for .HOTEL could impact the CPE criteria,
which do not consider other entities' confidential information. While
Mr. Krischenowski's access occurred prior to the issuance of the CPE
Report in June 2014, HTLD did not seek to amend its application
during CPE, nor did it submit any documentation that could have been
considered by the CPE panel.® There is no evidence that the CPE
Panel had any interaction at all with Mr. Krischenowski during the
CPE process, and therefore there is no reason to believe that the
CPE Panel ever received the confidential information that Mr.
Krischenowski obtained.®

For these reasons, which are discussed in further detail in the BAMC
Recommendation and incorporated herein by reference, the BAMC
determined, and the Board agrees, the Requestors did not identify
any false or misleading information that the Board relied upon, or
material information that the Board failed to consider relating to the
Portal Configuration in adopting the 2016 Resolutions. The Board's
decision to allow HTLD's Application to proceed was made following a
comprehensive investigation, and was well reasoned and consistent

investigation of the Portal Configuration and the Requestors' claims
relating the alleged impact of Portal Configuration on the CPE of
HTLD's Application.

. The Board Did Not Rely Upon False Or Misleading Information In
Accepting The Despegar IRP Panel's Declaration.
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Although Request 16-11 challenges the Board's conduct as it relates
to the 2016 Resolutions, the Requestors also appear to challenge the
Board's acceptance of the Despegar IRP Panel's Declaration. In
particular, the Requestors assert that "the Despegar et al. IRP Panel
relied on false and inaccurate material information," such that "[w]hen

relied on the same false and inaccurate material information.

w7

As an initial matter, the Board agrees with the BAMC's conclusion that
the Requestors' claim is time-barred. The Board's resolution regarding
the Despegar IRP Panel's Declaration was published on 10 March
2016.% Request 16-11 was submitted on 25 August 2016, over five
months after the Board's acceptance of the Despegar IRP Panel's
Declaration, and well past the then 15-day time limit to seek
reconsideration of a Board action.®

1. The Requestors' Claims Regarding the Dot Registry and

Corn Lake IRP Panel Declarations Do Not Support their
Claims of Discrimination.

Even had the Requestors timely challenged the Board's
resolution regarding the Despegar IRP Panel's Declaration, the
Board agrees with the BAMC that the Requestors' claims do
not support reconsideration. The Requestors cite to the IRP
Registry IRP Panel Declaration) to support their claim that the
Despegar IRP Panel Declaration was based "upon the false
premise that the [CPE Provider's] determinations are
presumptively final and are made independently by the [CPE
the Requestors claim that the Dot Registry IRP Panel
Declaration demonstrates that "ICANN did have
communications with the evaluators that identify the scoring of
individual CPEs,""" such that the Despegar IRP Panel relied

not engage in communications with individual evaluators who
are involved in the scoring of CPEs, which was the subject of

Board also relied upon false information when it accepted the
Despegar IRP Panel Declaration. The Requestors also argue
that they are "situated similarly" to the Dot Registry claimants,
and therefore if the Board refuses to grant the Requestors
relief when the Board granted the Dot Registry claimants relief,
then the Board is discriminating against the Requestors in
concluded, and the Board agrees, that the Dot Registry IRP
Declaration and the Board's response to it, however, do not
support the Requestors' request for reconsideration for the
following reasons.

First, contrary to the Requestors' assertion, the Dot Registry
communications with CPE .éQéiﬂéfors who were involved in the
scoring of CPEs. Second, the statements made by one IRP
Panel cannot be summarily applied in the context of an entirely
separate, unrelated, and different IRP. The Dot Registry IRP
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concerned .LLC, .INC, and .LLP while the Despegar IRP
concerned .HOTEL. Different issues were considered in each
IRP, based on different arguments presented by different
parties concerning different applications and unrelated factual
situations. As such, there is no support for the Requestors'
attempt to apply the findings of the Dot Registry IRP
Declaration to the Despegar IRP.

Similarly, the BAMC concluded, and the Board agrees, that the
Requestors' citation to the Board's acceptance of the final
Declaration) and decision "to extend its final review procedure
to include review of Corn Lake's charity expert determination"'?
does not support reconsideration. As was the case with the Dot
Registry IRP, the circumstances in the Corn Lake IRP and the
Board's subsequent decision concerning .CHARITY involved
different facts and distinct considerations specific to the
circumstances in Corn Lake's application. As such, the Board's
action there does not amount to inconsistent or discriminatory
treatment; it is instead an example of the way that the Board

have any Undue Influence on the CPE Provider with
respect to the CPEs Conducted.

The BAMC concluded, and the Board agrees, that the
influence over the CPE Providé'r"'éwéxecution of CPE does not
warrant reconsideration.'* Indeed, as the BAMC correctly
pointed out, this argument has already been addressed by the
Board in the 2018 Resolutions.'®

In short, the CPE Process Review's Scope 1 Report confirms
influence on the CPE Provider Mfﬁwr”espect to the CPE reports
issued by the CPE Provider or engaged in any impropriety in
the CPE process," including with respect to HTLD's
Application.'® The Requestors believe that the Scope 1 Report
demonstrates that "the CPE Provider was not independent

to thepohcy and therefore und'lrJré.'"'rﬁ The Requestors do not
identify what "policy" they are referring to, but regardless, their
disagreement with the conclusions of the Scope 1 Report do
not support reconsideration. This is because the Requestors
Provider, that input did notmvolve challenging the CPE
Provider's conclusions, but rather was to ensure that the CPE
Reports were clear and "that the CPE Provider's

by sufficient reason'i'h'Vgr.r"ri'8 The Requestors also cite "phone
calls between ICANN and the CPE Provider to discuss 'various

issues, claimi'rrlrgi]”trﬁéf those calls "demonstrate that the CPE

and was therefore not independent.'® Neither of these facts
demonstrates that the CPE Provider was "not independent" or
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focusing on ensuring that the CPE Provider's conclusions were
clear and well-supported, rather than directing the CPE
Provider to reach a particular conclusion. This argument
therefore does not support reconsideration. Accordingly, the
BAMC concluded, and the Board agrees, that because the
undue influence on the CPE Provider and CPE process, it
disproves the Requestors' claim that "the Despegar et al. IRP
Panel was given incomplete and misleading information" which

in the CPE process.?°

The Board agrees with the BAMC's conclusion that
reconsideration is not warranted because, as the Requestors

ordered by the IRP Panel to produce any documents in the
Despegar IRP, let alone documents that would reflect

produce documents during the Despegar IRP or thereafter.?
In contrast, during the Dot Registry IRP, the Dot Registry IRP

. The Requestors Have Not Demonstrated that a New CPE
of HTLD's Application is Appropriate.

Without identifying particular CPE criteria, the Requestors ask
the Board to "ensure meaningful review of the CPE regarding
.hotel, ensuring consistency of approach with its handling of
the Dot Registry [IRP Panel Declaration]."** The BAMC
determined, and the Board agrees, that to the extent the
Requestors are asserting that the outcome of the CPE analysis
of HTLD's Application is inconsistent with other CPE
applications, this argument was addressed in Scope 2 of the
CPE Process Review. There, "FTI found no evidence that the
CPE Provider's evaluation process or reports deviated in any
way from the applicable guidelines; nor did FTI observe any
instances where the CPE Provider applied the CPE criteria in
an inconsistent manner."?> Additionally, for the reasons
discussed in above and in detail in the BAMC
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Recommendation, the Board finds that neither the .HOTEL
CPE nor the 2016 Resolutions evidence inconsistent or
discriminatory treatment toward the Requestors. For these
reasons, this argument does not support reconsideration.

C. The 2018 Resolutions Are Consistent With ICANN's Mission,

The Requestors' criticisms of the 2018 Resolutions focus on the
transparency, methodology, and scope of the CPE Process Review.
None support reconsideration. The BAMC found, and the Board
agrees, that the BAMC and the Board addressed the Requestors'
concerns regarding the 2018 Resolutions in its Recommendation on
Request 18-6,26 which the Board adopted on 18 July 2018.%” The
rationales set forth by the BAMC, and the Board in its determination of
Request 18-6, are incorporated herein by reference.

D. The Rebuttal Does Not Raise Arguments or Facts That Support
Reconsideration.

As an initial matter, Request 16-11 was submitted pursuant to the 11
February 2016 Bylaws, see Discussion supra, which do not call for a
rebuttal to the BAMC's recommendation.?® Nonetheless, the Board
has considered the Requestors' Rebuttal and finds that the
Requestors have not provided any additional arguments or facts
supporting reconsideration.

1. The 11 February 2016 Bylaws Govern Request 16-11.

The Requestors assert that the Board should consider Request
16-11 under the standards for reconsideration set forth in
Bylaws in effect at the time of the BAMC's recommendation,
rather than the 11 February 2016 version which was in effect
when Request 16-11 was submitted on 25 August 2016.
However, the 18 June 2018 Bylaws did not exist when the
Requestors submitted Request 16-11, and the Board did not
provide for retroactive treatment when it approved the 18 June
2018 version of the Bylaws; accordingly, the 18 June 2018
Bylaws have no retroactive effect. Indeed, the Reconsideration
Request form that the Requestors submitted references the
standard for reconsideration under the 11 February 2016
Bylaws, instructing requestors that, for challenges to Board
action, "[t]here has to be identification of material information
that was in existence [at] the time of the decision and that was
not considered by the Board in order to state a reconsideration
request." (See Request 16-11, § 8, at Pg. 7.) Therefore, the
BAMC correctly considered Request 16-11 under the 11
February 2016 Bylaws, which were in effect when the
Requestors submitted Request 16-11.

2. The Requestors' Challenges to the Bylaws are Untimely.

The Requestors assert that "the formal requirements of Article
4(2)(q) [of the 18 June 2018 Bylaws] and the circumstances of
this case create an unjustified imbalance that prevents
Requestors from participating in the reconsideration
proceedings in a meaningful way" because the BAMC issued a
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33-page recommendation "almost four months" after the
Requestors' telephonic presentation concerning Request 16-
11, when (under the current Bylaws) rebuttals must be filed
within 15 days after the BAMC publishes its recommendations
and may not exceed 10 pages. (Rebuttal, at Pg. 1.) As noted
above, the operative version of the Bylaws do not provide the
Requestors with a right to submit a rebuttal, so reconsideration
is not warranted on account of the Requestors' apparent
disagreement with the deadlines governing rebuttals under the
current (inapplicable) version of the Bylaws.?® Moreover, the
Requestors have meaningfully participated in the
reconsideration process: the Requestors made a presentation
at a telephonic hearing concerning Request 16-11 (Rebulttal, at
Pg. 1); and, as noted in the BAMC's Recommendation, the
Requestors submitted—and the BAMC considered—seven
letters in support of Request 16-11.2° The Requestors have
now also submitted a rebuttal in support of Request 16-11,
which the Board has considered. Accordingly, the Requestors
have not shown that they have been prevented from
"meaningful" participation in the reconsideration request
process.

. The Board Considered Ms. Ohlmer's Actions When it
Adopted the 2016 Resolutions.

The Requestors assert that the "Board ignored the role of
[Katrin] Ohlmer" (Rebuttal, at Pg. 3) in the Portal Configuration
issue. The Requestors claim that Ms. Ohlmer was CEO of
HTLD when she accessed the confidential information of other
applicants, and that she had been CEO from the time HTLD
submitted HTLD's Application until 23 March 2016. (Request
16-11, § 8, at Pg. 19; see also Rebuttal, at Pg. 3.) The
Requestors claim that, because of her role at HTLD,
information Ms. Ohlmer accessed "was automatically provided
to HTLD." (Rebuttal, at Pg. 4.) The Requestors also assert that
"HTLD acknowledged that [Ms. Ohlmer] was (i) principally
responsible for representing HTLD, (ii) highly involved in the
process of organizing and garnering support for [HTLD's
Application], and (iii) responsible for the day-to-day business
operations of HTLD."3'

The Board finds that this argument does not support
reconsideration as the Board did consider Ms. Olhmer's
affiliation with HTLD when it adopted the 2016 Resolutions.
Indeed, the Rationale for Resolutions 2016.08.09.14 —
2016.08.09.15 notes that: (1) Ms. Ohlmer was an associate of
Mr. Krischenowski; (2) Ms. Ohlmer's wholly-owned company
acquired the shares that Mr. Krischenowski's wholly-owned
company had held in GmbH Berlin (itself a 48.8% minority
shareholder of HTLD); and (3) Ms. Ohlmer (like Mr.

or destroy all information obtained, and affirmed that [she] had
not used and would not use the information obtained, or
convey it to any third party."? As the BAMC noted in its
Recommendation, Mr. Grabensee affirmed that GmbH Berlin
would transfer its ownership interest in HTLD to another
company, Afilias plc. Once this transfer occurred, Ms. Ohlmer's
company would not have held an ownership interest in
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HTLD.33

. The Requestors' Arguments Concerning HTLD's and Mr.
Krischenowski's Assurances and HTLD's Relationship
with Mr. Krischenowski Do Not Support Reconsideration.

The Board finds that the Requestors' arguments that the Board
should not have accepted the statements from Messrs.
Grabensee or Krischenowski that HTLD did not receive the
confidential information from the Portal Configuration does not
warrant reconsideration because the Requestors have not
provided any arguments or facts that have not already been
addressed by the BAMC in its Recommendation.

Similarly, the Board concludes that the Requestors' arguments
that the Board failed to consider timing of HTLD's separation
from Mr. Krischenowski in adopting the 2016 Resolutions does
not warrant reconsideration. Contrary to the Requestors'
argument, it is clear that the Board considered the timing of
HTLD's separation from Mr. Krischenowski when it adopted the
Resolutions. In the Rationale for the 2016 Resolutions, the
Board referenced the same timing in the Rationale for the
Resolutions, noting that "the business consultancy services
between HTLD and Mr. Krischenowski were terminated as of
31 December 2015" and "Mr. Krischenowski stepped down as
a managing director of GmbH Berlin effective 18 March
2016."3* The Requestors disagree with the Board's conclusion
that the timing did not support cancelling HTLD's Application,
but this disagreement, without more, is not grounds for
reconsideration.

. The Requestors Do Not Challenge the Application of
Specific CPE Criteria to HTLD's Application

The Requestors claim that the BAMC incorrectly concluded
that the Requestors "do not challenge the application of the
CPE criteria to HTLD's application or a particular finding by the
CPE Provider on any of the CPE criteria." (Rebuttal, at Pg. 9,
citing Recommendation, at Pg. 1). However, neither Request
16-11 nor the Rebuttal identifies any of the CPE criteria nor
discusses the application of specific CPE criteria to HTLD's
Application. (See Request 16-11; Rebuttal.) The Requestors
simply reiterate their arguments that the CPE Provider applied
(unspecified) CPE criteria "inconsistent[ly] and erroneously],"
and that the BAMC should not have considered the CPE
Process Review Reports when it made its Recommendation.
(Rebuttal, at Pgs. 9-10.) The BAMC addressed these
arguments in its Recommendation, and the Board adopts the
BAMC's reasoning as if fully set forth herein.

For these reasons, the Board concludes that reconsideration is
not warranted.

within the Articles of Incorporation, Bylaws, and other
established procedures, by having a process in place by which
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Board or Staff may request reconsideration of that action or
inaction by the Board. Adopting the BAMC's Recommendation
impact the security, stability'érr'id”rresiliency of the domain name
system.

This decision is an Organizational Administrative Function that
does not require public comment.

g. Consideration of Reconsideration Request 18-9: DotKids
Foundation (.KIDS)

develop a sustainable approach to providing support to applicants requiring
assistance in applying for and operating new gTLDs."

Whereas, in Resolution 2011.10.28.21, the Board committed to taking the JAS Final
Report seriously, and convened a working group of Board members "to oversee the
scoping and implementation of recommendations out of [the JAS Final] Report, as
feasible."

Whereas, in Resolutions 2011.12.08.01 — 2011.12.08.03, the Board approved the
implementation plan of the JAS Final Report developed by the Board working group,

the propégérc'iwcrzrﬁteria and process for the launch of the Applicant Support Program
(ASP) in January 2012, and approved a fee reduction to US$47,000 Applicant
Support candidates that qualify for the established criteria.

Whereas, the Requestor DotKids Foundation submitted a community-based
application for .KIDS, which was placed in a contention set with one other .KIDS
application and an application for .KID.

Whereas, the Requestor applied for, and was awarded, financial assistance in the
form of a reduced application fee pursuant to the ASP.

Whereas, the Requestor participated in Community Priority Evaluation and did not

denied as being out of scope for the ASP.

Whereas, on 21 September 2018, the Requestor submitted Reconsideration

financial assistance to participate in the string contention resolution process.

Whereas, the Board Accountability Mechanisms Committee (BAMC) previously
determined that Request 18-9 is sufficiently stated and sent the Request to the
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Ombudsman for review and consideration in accordance with Article 4, Section

Whereas, the Ombudsman recused himself from this matter pursuant to Article 4,
Section 4.2(l)(iii) of the Bylaws.

Whereas, the BAMC has carefully considered the merits of Request 18-9 and all
relevant materials and has recommended that Request 18-9 be denied because

Bylaws concerning the global public interest.

Whereas, on 3 December 2018, the Requestor submitted a rebuttal to the BAMC
Recommendation on Request 18-9.

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 18-9 and all relevant materials related to Request 18-9, including the
Requestors' rebuttal, and the Board agrees with the BAMC's Recommendation and
concludes that the rebuttal provides no additional argument or evidence to support
reconsideration.

Resolved (2019.01.27.24), the Board adopts the BAMC Recommendation on
Request 18-9.

Rationale for Resolution 2019.01.27.24

1. Brief Summary and Recommendation

The full factual background is set forth in the BAMC Recommendation on
Request 18-9 (BAMC Recommendation), which the Board has reviewed and
considered, and which is incorporated by reference here.

On 16 November 2018, the BAMC evaluated Request 18-9 and all relevant
materials and recommended that the Board deny Request 18-9 because

established in the Bylaws concerning the global public interest.

On 3 December 2018, the Requestor submitted a rebuttal to the BAMC's
Recommendation (Rebuttal). The Board notes that the Rebuttal was
submitted after the time period allotted under Article 4, Section 4.2(q) of the
vliérddérstor's rebuttal and finds that they do not support reconsideration for
the reasons set forth below.

2. Issue

The issues are as follows:

responding to the Requestor's request for financial support for
engaging in the string contention resolution process for the .KID/.KIDS
contention set under the ASP; and

public interest.3°
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These issues are considered under the relevant standards for
reconsideration requests, which are set forth in the BAMC Recommendation.

3. Analysis and Rationale

Responding to the Requestor's Request for Financial Assistance.

The Requestors suggest that reconsideration is warranted because

at that time.® The BAMC determined, and the Board agrees, that the
Requestor has not provided any evidence to support its claim that the

consider the Final Report and convened a working group of Board
members "to oversee the scoping and implementation of the
recommendations arising out of [the JAS Final Report], as feasible.
The Board working group thereafter worked with a subgroup of

n37

Process and Criteria documents that set forth the scope and
requirements of the ASP, which the Board then approved in
December 2011.%8

Report's recommendations when it approved the implementation plan
in accordance with the Process and Criteria documents does not

recommendations set forth in the JAS Final Report in full. To the
contrary, as noted in the JAS Final Report, the recommendations

Board's discretion to determine which recommendations to implement,
w40

The Requestor's position also is contradicted by the plain language of
the Rationale for Resolutions 2011.12.08.01 —2011.12.08.03, which
specified that that Board had considered and determined not to adopt
all of the recommendations set forth in the JAS Final Report: "Note:
This process does not follow all JAS recommendations."*" Instead,
the Board, in its discretion, found it feasible and resolved to approve
financial assistance in the form of a "fee reduction to $47,000" for
qualifying Applicant Support candidates.*?

As the BAMC noted, the only JAS recommendations approved by the
Board are those set forth in the Process and Criteria documents,
which in turn defined the scope and requirements of the ASP. All
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Because the ASP, as implemented, does not provide for financial
assistance for the contention resolution process, the Board agrees
established policy or procedure whenlt denied the Requestor's
request for such support.

Nor does the Requestor identify any policy or procedure (because

recommendations that were previously not adopted. To the contrary,
the requirements of the ASP as set forth in the Process and Criteria
documents were intended to be "very clear requirements that are the
final requirements of the program for applicant support."*3

The Board further agrees with the BAMC's conclusion that even if the
Board were to "address the remainder of the JAS Final Report," as the
Requestor asks,** reconsideration still would be not warranted. The
BAMC has reviewed the JAS Final Report and associated relevant
materials, including comments made in response to the Request for
Public Comment, and has confirmed that financial assistance in the
form requested by the Requestor was never recommended by the

org would not find any recommendation in the JAS Final Report that
financial support be made available for engaging in the contention
resolution process.

violated its core value to act in the global public interest by denying
the Requestor's financial assistance request. The Core Value cited by
the Requestor provides:

Seeking and supporting broad, informed participation reflecting
the functional, geographic, and cultural diversity of the Internet
at all levels of policy development and decision-making to
ensure that the bottom-up, multistakeholder policy development
process is used to ascertain the global public interest and that
those processes are accountable and transparent.*®

Core Value, not, as the Requestor claims, a contravention of it. The
Core Value to "seek[] and support broad, informed participation" via
the multistakeholder model is illustrated in the ICANN Board's

form a Working Group to develop a sustainable approach to providing
support to applicants requiring assistance in applying for and
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community that applicant support will encourage diverse participation

the scope of the multi-stakeholder model."*®

The BAMC determined, and the Board agrees, that the Requestor
forth in the requiféﬁiéﬁfs governing the ASP in a manner favorable to
the Requestor, which undermines, rather than bolsters, the global

. The Rebuttal Does Not Raise Arguments or Facts That Support
Reconsideration.

As an initial matter, the Board notes that the Rebuttal is untimely. The
Requestor received the Recommendation on 17 November 2018.4°
The Rebuttal was due 15 days later, on 2 December 2018.%0 The
Requestor submitted the Rebuttal on 3 December 2018, one day after
the deadline.®' Nonetheless, the Board has considered the arguments
in the Requestor's rebuttal and finds that they do not support
reconsideration for the following reasons.

Denial of the Requestor's Request for Financial Support.

The Requestor argues in the Rebuttal that is not "directly”
seeking "funding support." (Rebuttal at Pg. 1. See also id. at
Pg. 3 (Request 18-9 "did not request any particular form of
financial assistance.").) However, as the BAMC noted in the
Recommendation, on 27 August 2018, the Requestor sent an
financial support for engaging in the string contention
resolution process." (BAMC Recommendation at Pg. 9, citing
Exhibit A to Recommendation.) The Requestor identified

the action it seeks to have reconsidered.5? Accordingly, the
BAMC reasonably understood Request 18-9 to seek

request for financial support.

The Requestor now asserts that Request 18-9 "simply" asks
rema'irrrlrirr'\é'barts of the JAS Final Report." (Rebuttal at Pg. 1.)
However, the BAMC already considered this claim. The BAMC
all of the recommendations set forth in the JAS Final Report."
(BAMC Recommendation, at Pg. 13.) The Board agrees, and
adopts the reasoning set forth in the BAMC Recommendation.

The Board finds that the Requestor's Rebuttal has not provided
any new arguments, or identified any policy or procedure

The Board notes that the Rebuttal expresses disagreement
with the BAMC's conclusion that the Board made it clear that it
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had determined not to adopt all of the recommendations set
forth in the JAS Final Report. The Requestor claims that this
"at best leaves the question open" as to whether the Board
would give further consideration to the recommendations that it
did not follow. (Rebuttal, at Pg. 2) However, nothing in the
materials cited the Requestor supports the Requestor's
assertion that the Board intended to "leave][] . . . open" the
possibility of further consideration of the JAS recommendations
that it did not adopt in 2011. (Rebuttal, at Pg. 2.) As the BAMC
explained, Resolutions 2011.12.08.01 — 2011.12.08.03 and
supporting materials make clear that the Board considered and

"finalize the implementation plan in accordance with the
proposed criteria and process for the launch of the Applicant
Support Program.">® The Process and Criteria documents
neither provide for the additional funding the Requestor seeks
nor provide for potential reevaluation of the JAS
recommendations that the Board did not adopt in 2011.5* The
Board is not persuaded by the Requestor's arguments to the
contrary, which are based on opinion. The Requestor has not
provided any new facts or evidence to demonstrate that
reconsideration is warranted.

the Form Sought by the Requestor.

For the first time in the Rebuttal, the Requestor argues that,
without "some further support (e.g., in terms of fee reduction,
adjustment, staggering or otherwise), the Applicant Support
program simply does not make sense." (Rebuttal, at Pg. 1.) As
a preliminary matter, the Bylaws state that Rebuttals "shall . . .
be limited to rebutting or contradicting the issues raised in the"
Recommendation, and shall "not offer new evidence" if the
Requestor "could have provided" that evidence when it
originally submitted the Request.?® As such, this argument
does not rebut a specific issue raised in the Recommendation;
it should have been raised in the Request, and is therefore not
properly raised in the Rebuttal. Moreover, any challenge to the
Board Resolutions 2011.12.08.01 — 2011.12.08.03 or the ASP
is long since time barred. Nevertheless, the Board has
considered the argument and concludes that it does not
support reconsideration for the following reasons.

The Requestor argues that the BAMC incorrectly concluded
that none of the JAS WG's recommendations that the
Requestor relied on in Request 18-9 "suggest a specific intent
to make financial support available to assist in the contention
resolution process." (Rebuttal, at Pg. 3.) The Requestor
asserts that "[e]ven if direct support for the contention
resolution process is not available, the adjustment of other fees
could have significant impact on" Support-Approved
Candidates, and that the BAMC should not have concluded
that "just because direct contribution might not be included[,] . .
. other fee adjustments" might have been contemplated. (/d.)
The BAMC's conclusion was not as limited as the Requestor
suggests; the BAMC concluded that the JAS Final Report did
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not support financial support of any type for any portion of the
contention resolution process. (BAMC Recommendation, at
Pgs. 15-16.) Additionally, as the BAMC noted, the JAS Final
Report specifically stated that, in the case of string contention,
the Applicant would have to "fund[] this additional step™ of the
process. (BAMC Recommendation, at Pg. 16, quoting JAS
Final Report at 28.) The Requestor does not identify any policy

additional support to the Requestor or similarly situated
applicants when the Board has not made such provisions and
the report to the Board did not even recommend such support.

The Board also finds that the Requestor's assertion that the
BAMC concluded that "any other further financial support will
not help" is inaccurate. (Rebuttal, at Pg. 3.) The BAMC
procedures when it concluded that additional financial
assistance for the Requestor was not available under the ASP.
(BAMC Recommendation, at Pgs. 12-16.)

For the above reasons, none of the Requestor's Rebuttal
arguments support reconsideration.

within the Articles of Incorporation, Bylaws, and other
established procedures, by having a process in place by which
Board or Staff may request reconsideration of that actioh”ch'rr 77777
inaction by the Board. Adopting the BAMC's Recommendation
impact the security, stabilityﬂa”rrlrdwrésiliency of the domain name
system.

This is an Organizational Administrative Function that does not
require public comment.

h. Consideration of Reconsideration Request 16-12: Merck KGaA
(.MERCK)

Whereas, Merck KGaA (Requestor) submitted a community-based application for
.MERCK (the Application), which was placed in a contention set with other . MERCK
applications.

Whereas, the Requestor participated in Community Priority Evaluation (CPE) and
but did not prevail.

Whereas, the Requestor submitted Reconsideration Request 16-12, seeking

organization to undertake a review of the CPE process (the CPE Process Review).
The Board Governance Committee determined that the pending Reconsideration
Requests regarding the CPE process, including Request 16-12, would be placed on
hold until the CPE Process Review was completed.®®
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Process Review (CPE Process Review Reports).

Whereas, on 15 March 2018, the Board passed Resolutions 2018.03.15.08 through
2018.03.15.11, which acknowledged and accepted the findings set forth in the CPE
Process Review Reports, declared that the CPE Process Review was complete,
concluded that, as a result of the findings in the CPE Process Review Reports, there
would be no overhaul or change to the CPE process for this current round of the
(BAMC) to move forward with consideration of the remaining Reconsideration
Requests relating to the CPE process that were placed on hold pending completion
of the CPE Process Review.

Whereas, in accordance with Resolutions 2018.03.15.08 through 2018.03.15.11, the
BAMC invited the Requestor to submit additional materials and to make a
presentation to the BAMC in support of Request 16-12.

Whereas, the Requestor submitted additional materials in support and made a
telephonic presentation to the BAMC in support of Request 16-12; the Requestor
also submitted a written summary of its telephonic presentation to the BAMC.

Whereas, the BAMC has carefully considered the merits of Request 16-12 and all
relevant materials and has recommended that Request 16-12 be denied because
the CPE Provider did not violate any established policies or procedure in its

complied with established policies.

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 16-12 and all relevant materials related to Request 16-12 and the Board
agrees with the BAMC's Recommendation.

Resolved (2019.01.27.25), the Board adopts the BAMC Recommendation on
Request 16-12.

Rationale for Resolution 2019.01.27.25

1. Brief Summary and Recommendation

The full factual background is set forth in the BAMC Recommendation on
Request 16-12 (BAMC Recommendation), which the Board has reviewed
and considered, and which is incorporated here.

On 14 December 2018, the BAMC evaluated Request 16-12 and all relevant
materials and recommended that the Board deny Request 16-12 because the
CPE Provider did not violate any established policies or procedure in its

CPE Provider's Report complied with established policies.

The Board has carefully considered the BAMC's Recommendation and all
relevant materials related to Request 16-12, and the Board agrees with the
BAMC's Recommendation.

2. Issue

The issues are as follows:

= Whether the CPE Provider adhered to the Guidebook in its application
of Criterion 2, Nexus between Proposed String and Community, in the
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CPE Report;

the Application; and

= Whether the Board complied with applicable Commitments, Core
Values, and policies when it acknowledged and accepted the findings
set forth in the CPE Process Review Reports.

These issues are considered under the relevant standards for
reconsideration requests in effect at the time that Request 16-12 was
submitted. These standards are discussed in detail in the BAMC
Recommendation.

3. Analysis and Rationale
A. The CPE Criteria and Procedures

CPE is a contention resolution mechanism available to applicants that
self-designated their applications as community applications.®” The
CPE standards and CPE process are defined in Module 4, Section 4.2
of the Applicant Guidebook (Guidebook). Community-based
applications that undergo CPE are evaluated by the following criteria:
Criterion 1: Community Establishment; Criterion 2: Nexus Between
the Proposed String and Community; Criterion 3: Registration
Policies; and Criterion 3: Community Endorsement.®® Pursuant to the
Guidebook, the sequence of the criteria reflects the order in which
those criteria will be assessed by the CPE Provider. To prevail in
CPE, an application must receive at least 14 out of 16 points on the
scoring of the four criteria, each of which is worth a maximum of four
points. An application that prevails in CPE "eliminates all directly
contending standard applications, regardless of how well qualified the
latter may be.">° CPE is performed by an independent panel
composed of two evaluators who are appointed by the CPE
Provider.?® A CPE Provider's role is to determine whether the
community-based application fulfills the four community priority criteria
set forth in Module 4.2.3 of the Guidebook.®'

B. The CPE Provider Adhered to Applicable Policies and
Procedures in its Application of Criterion 2.

The Requestor claims that the CPE Provider erred in awarding the
Requestor's Application zero out of four points for Criterion 2. Criterion
2 evaluates "the relevance of the string to the specific community that
it claims to represent."®? It is measured by two sub-criterion: sub-
criterion 2-A-Nexus (worth a maximum of three points); and sub-
criterion 2-B-Uniqueness (worth a maximum of one point).%3

1. The CPE Provider Adhered to Applicable Policies and
Procedures in its Application of Sub-Criterion 2-A-Nexus.

The Requestor's Application received zero points for sub-
criterion 2-A. To obtain three points for sub-criterion 2-A, the
applied-for string must "match the name of the community or
be a well-known short-form or abbreviation of the
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community."®* The CPE Provider determined that the
Requestor's Application did not satisfy the three point test
because the applied-for string does not "match the name of the
community as defined in the application, nor is it a well-known
short-form or abbreviation of the community."%°

For a score of two, the applied-for string should "closely
describe the community or the community members, without
over-reaching substantially beyond the community."® It is not
possible to obtain a score of one for this sub-criterion. The
CPE Provider also found that the Requestor's Application did
not satisfy the two-point test because the applied-for string
does not "identify...the community as defined in the
application."®”

The CPE Provider found that

although the string "Merck" matches the name of the
community defined in the Application, it also matches the
name of another corporate entity known as "Merck"
within the US and Canada. This US-based company,
Merck & Co., Inc., operates in the pharmaceutical,
vaccines, and animal health industry, has 68,000
employees, and had revenue of US$39.5 billion in 2015.
It is therefore a substantial entity also known by the
name "Merck" .58

The CPE Provider therefore determined that the string is
"over-reaching substantially beyond the community'...it defines
because the applied-for string also identifies a substantial
entity—Merck in the US and Canada—that is not part of the
community defined by the applicant."®®

The BAMC found that, although the Requestor disagrees with
the CPE Provider's conclusion, the Requestor has not
identified any policy or procedure that the CPE Provider
violated in its determination.”® Nor has the Requestor provided
any evidence that the CPE Provider violated any established
policy or procedure. The BAMC noted that the Requestor does
not deny that the U.S.-based entity is connected to the
Requestor's community as defined in the Application; to the
contrary, the majority of Request 16-12 is devoted to
summarizing the decades-old, contentious legal dispute
between the Requestor and the U.S.-based Merck & Co., Inc.
(a former subsidiary of the Requestor) over which company
may use the name "MERCK" outside the United States.”" As
such, the BAMC concluded, and the Board agrees, that the
Requestor's substantive disagreement with the CPE Provider's
conclusion is not grounds for reconsideration.

Additionally, as reported in the CPE Process Review Scope 2
Report, the CPE Provider acted consistent with the Guidebook
in its analysis under sub-criterion 2-A for all the CPEs that
were conducted.”?

Consideration of the CPE Provider's treatment of the Merck &
Co. Application confirms the consistency of the CPE Provider's
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analysis of sub-criteria 2-A across the board for all CPEs. In
the CPE Report on the community-based application filed by
Report), the CPE Provider applied the same reasoning to the
Merck & Co. Application as the reasoning included in the
Requestor's CPE Report: it found that the Merck & Co., Inc.'s
applied-for string (.MERCK) substantially over-reaches beyond
the community because the Requestor here is "a substantial
entity also known by the name 'Merck™ and is not included in
the Merck & Co. Application's community definition in its
application for MERCK.”® There, the CPE Provider considered
whether the existence of the Requestor should prevent the
Merck & Co. Application from receiving any points on the
nexus element.”* For that reason, the CPE Provider awarded
the Merck & Co. Application zero points on sub-criterion 2-A,
just as the CPE Provider did with respect to the Requestor's
Application.”®

With respect to the Requestor's claim that the size of its
community is larger than the community associated with Merck
& Co., Inc. and therefore "the string clearly identifies the
Requestor"’®, the BAMC concluded, and the Board agrees,
that this assertion does not show that the CPE Provider failed
to adhere to any established policy or procedure in concluding
that the string .MERCK over-reaches substantially beyond the
community definition in the Requestor's Application. Nor has
the Requestor shown that the CPE Provider failed to adhere to
any policy or procedure in awarding zero points on the nexus
element. Rather, as the BAMC noted, the Guidebook
specifically instructs that zero points must be awarded if the
string substantially over-reaches beyond the community in the
application.

The BAMC determined, and the Board agrees, that the
Requestor's suggestion that it should have been awarded more
points for sub-criterion 2-A because it "will take all necessary
measures, including geo-targeting, to avoid internet access by
users in the few territories in which Merck & Co. has trademark
rights" does not warrant reconsideration because the
Requestor does not point to any policy or procedure indicating
that the CPE Provider must (or even should) take geo-targeting
considerations into consideration when scoring sub-criterion 2-
A. The BAMC notes that no such policy exists under the
Guidebook.

With respect to the Requestor's suggestion that the CPE
Provider failed to consider evidence of "unlawful intrusion" into
its territories and its "illegal use" of the word Merck by Merck &
Co., Inc.,”” the BAMC concluded, and the Board agrees, that
the CPE Provider was not required to evaluate the decades-
long trademark dispute between the Requestor and Merck &
Co., Inc.”®7 Accordingly, the CPE Provider did not violate any
established policy or procedure in not taking the ongoing legal
disputes into consideration, and this argument does not
warrant reconsideration. For the same reason, the Board also
required to provide the CPE Provider with information relating
to the legal disputes between the Requestor and Merck & Co.,
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Inc. The Requestor does not and cannot identify any policy or

the CPE Provider.

. The Application of Sub-Criterion 2-A is Consistent with
Other CPE Reports.

The Requestor asserts that the CPE Provider's analysis of sub-
criterion 2-A in the CPE Report is inconsistent with its analysis
of the same sub-criterion for the applications for .ECO,
.RADIO, .SPA, and .ART, claiming that in each of those cases,
the "applicant was awarded three points under the nexus
requirement although there were other entities using the same
name."®® The BAMC concluded, and the Board agrees, that
the Requestor provides no support or additional argument
concerning this assertion, and further, the argument is
misplaced. As discussed in detail in the BAMC
Recommendation and incorporated herein by reference, in
each of these cases, the CPE Provider determined that the
applied-for string did not match the name of the community,
but it identified the community without over-reaching
substantially beyond the community.8! By contrast, the CPE
Provider concluded that .MERCK did match the name of the
community, but it also matched the name of another
community, that of US-based Merck & Co., Inc.2? Accordingly,
the Board agrees with the BAMC's conclusion that
reconsideration is not warranted on this basis because the
Requestor has not provided any evidence that the CPE
Provider contradicted any established policy or procedure.

. The CPE Provider Adhered to Applicable Policies and
Procedures in its Application of Sub-Criterion 2-B-
Uniqueness.

The BAMC determined, and the Board agrees, that the
Requestor has not demonstrated that the CPE Provider
violated any policy or procedure in awarding the Requestor's
Application zero points for sub-criterion 2-B-Uniqueness. To
obtain one point for sub-criterion 2-B, the applied-for string
must have no other significant meaning beyond identifying the
community described in the application.®® An application that
does not qualify for two or three points for sub-criterion 2-A will
not qualify for a score of one for sub-criterion 2-B.8* Here, the
CPE Provider awarded zero points under sub-criterion 2-B
because the applied-for string did not receive a score of two or
three on sub-criterion 2-A for the reasons discussed above.®°

The Requestor suggests that the CPE Provider should have
awarded the Application one point on the uniqueness element
because of the Requestor's longstanding and sole use of its
community name MERCK_.8® Similar to its arguments in sub-
criterion 2-A, the Board agrees with BAMC that Requestor's
challenge of the CPE Provider's scoring on sub-criterion is
based solely on a substantive disagreement with the CPE
Provider's conclusions, which is not grounds for
reconsideration. The Requestor has failed to show any policy
or procedure violation in connection with the CPE Provider's
finding that the Application should receive a score of zero



R-49

points for sub-criterion 2-B.
C. The CPE Report did not Implicate Due Process Rights.

The Requestor argues that the CPE Provider "failed to take
reasonable care" in drafting the CPE Report, "and misapplied
resulting in a denial of due process to the Request[o]r."®” The Board
agrees with the BAMC that this argument does not warrant
reconsideration. For the reasons discussed above and in further detail
in the BAMC Recommendation, the Requestor has not demonstrated
any failure by the CPE Provider to follow the established policy and
procedures for CPE as set forth in the Guidebook. Rather, the
Requestor suggests that there should have been a formal appeal
including the CPE Provider, Legal Rights Objection Panels, and String
Confusion Panels. The methods for challenging determinations in the
Guidebook, which was developed after extensive community
consultation, and adopted by the Board in June 2011.88 The time for
challenging the Guidebook has long passed.®’

As the BAMC noted, the Guidebook provides a path for challenging
mechanisms.?° Indeed, the Requestor has exercised this right by
invoking the Reconsideration process with Request 16-12.°"
Accordingly, the Board finds that because the CPE Provider's
application of Criterion 2 to the Application was consistent with the
consistent with applicable policies and procedures, and did not
implicate any "due process" violation. The Board further finds that the
absence of an appeal mechanism under the Guidebook for the
substance of evaluation results does not constitute a due process
violation.

D. The CPE Process Review Supports the Results of the Merck
KGaA Application.

The CPE Process Review Scope 2 Report shows that CPE Provider
applied the CPE criteria consistently across all CPEs and that there is
no evidence that CPE Provider's evaluation process or reports
deviated in any way from the applicable guidelines.®? For this
additional reason, the BAMC found, and the Board agrees, that the
Requestor's argument that the CPE Provider incorrectly applied
Criterion 2 does not support reconsideration.

The Requestor argues that the CPE Process Review Scope 2 and 3
Reports are excessively narrow and did not reevaluate the CPE
Provider's application of the Nexus criteria or assess the propriety or
reasonableness of the research undertaken by the CPE Provider.%
For the reasons set forth in the BAMC Recommendation and
incorporated herein by reference, the BAMC concluded, and the
Board agrees, that the Requestor's claims do not support
reconsideration because the Requestor did not demonstrate that any
violation of process or procedure has been violated. (BAMC
Recommendation, Pgs. 25-28.)

E. The Requestor's Request for the Disclosure of Documentary
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Information is Not Grounds for Reconsideration.

The BAMC determined, and the Board agrees, that the Requestor's
request for the disclosure of documentary information between the

Board or staff action or inaction.’* As such, the Board agrees with the
BAMC that this is not grounds for reconsideration. To the extent the
Information Disclosure Policy (DIDP), the Requestor may do so
separately, consistent with the DIDP.%> However, it should be noted
that the documentary information that the Requestor seeks was the
subject of multiple DIDP Requests and subsequent Requests for
Reconsideration, which the Requestor may consider consulting before
submitting an additional substantially identical request.®®

For the foregoing reasons, the Board concludes that reconsideration
is not warranted.

accountable to the community for operating within the Articles of
Incorporation, Bylaws, and other established procedures, by having a
process in place by which a person or entity materially affected by an
that action or'i'hréréﬁrdn by the Board. Adopting the BAMC's
Recommendation has no financial impact on ICANN and will not

negatively impact the security, stability and resiliency of the domain
name system.

This decision is an Organizational Administrative Function that does
not require public comment.

i. AOB

Pubished on 29 January 2019

1 https://lwww.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26apr17-en.pdf.

(https://www.icann.org/en/system/files/correspondence/grabensee-to-willett-23mar16-en.pdf. The
Requestors assert that Ms. Ohlmer has also been associated with HTLD. See Request 16-11 § 8,
at Pg. 15. The Board considered this information when passing the 2016 Resolutions. See
Rationale for Resolutions 2016.08.09.14 — 2016.08.09.15 (https://www.icann.org/resources/board-
material/resolutions-2016-08-09-en#2.h. The BAMC concluded that Ms. Ohlmer's prior association
with HTLD, which the Requestors acknowledge ended no later than 17 June 2016 (Request 16-11
§ 8, at Pg. 15) does not support reconsideration because there is no evidence that any of the
confidential information that Ms. Ohlmer (or Mr. Krischenowski) improperly accessed was provided
to HTLD or resulted in an unfair advantage to HTLD's Application in CPE. The Board agrees.

4 https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h.


https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-26apr17-en.pdf
https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-26apr17-en.pdf
https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-26apr17-en.pdf
https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-26apr17-en.pdf
https://www.icann.org/resources/pages/bylaws-2016-02-16-en#IV
https://www.icann.org/resources/pages/bylaws-2016-02-16-en#IV
https://www.icann.org/en/system/files/correspondence/grabensee-to-willett-23mar16-en.pdf
https://www.icann.org/en/system/files/correspondence/grabensee-to-willett-23mar16-en.pdf
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h

R-49

5 Briefing Materials in Support of Resolutions 2016.08.09.14 — 2016.08.09.15, Pgs. 95-96
(https://www.icann.org/en/system/files/bm/briefing-materials-2-2-redacted-09aug16-en.pdf).

6 Id. at Pg. 95-96.
"1Id., § 8, Pg. 9.

8 2016 Resolutions (https://www.icann.org/resources/board-material/resolutions-2016-03-10-
en#2.a).

0 Request 16-11, § 8, Pg. 12.

" Id. (emphasis in original).

(https://www.icann.org/en/system/files/files/reconsideration-16-11-trs-et-al-crowell-moring-to-
board-redacted-28dec16-en.pdf.

8 d.
4 Request 16-11, § 8, at Pg. 12-13.

152018 Resolutions (https://www.icann.org/resources/board-material/resolutions-2018-03-15-
en#2.a).

6 FTI Scope 1 Report at Pg. 3 (https://www.icann.org/en/system/files/files/cpe-process-review-
scope-1-communications-between-icann-cpe-provider-13dec17-en.pdf).

71 February 2018 letter from Petillion to BAMC, at Pg. 3
(https://www.icann.org/en/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-icann-bamc-
redacted-01feb18-en.pdf.

18 1 February 2018 letter from Petillion to BAMC, at Pg. 3, citing FTI Scope 1 Report, at Pg. 12
(emphasis added).

19 1.

20 d., at Pg. 3.

voluntarily produce in the course of an IRP documents that were properly withheld in response to
a DIDP request.

CPE panel, since such communications are expressly contemplated in the CPE Panel Process
Document and ICANN disclosed the existence of these communications in the 2014 DIDP

information may be required to evaluate an application.").
24 Request 16-11, § 9, Pg. 20.

25 Scope 2 Report, at Pg. 2 (https://www.icann.org/en/system/files/files/cpe-process-review-scope-
2-cpe-criteria-analysis-13dec17-en.pdf.
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26 BAMC Recommendation on Request 18-6
(https://www.icann.org/en/system/files/files/reconsideration-18-6-trs-et-al-bamc-recommendation-
14jun18-en.pdf.

27 Resolution 2918.07.18.09 (https://www.icann.org/resources/board-material/resolutions-2018-07-
18-en#2.g.

(https://www.icann.org/resources/pages/bylaws-2016-02-16-en#lV).

30 See https://www.icann.org/resources/pages/reconsideration-16-11-trs-et-al-request-2016-08-25-
en (providing links to letters).

(https://www.icann.org/en/system/files/correspondence/grabensee-to-willett-18may16-en.pdf).

32 See Rationale for Resolutions 2016.08.09.14 — 2016.08.09.15,
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h.

33 d.

34 Rationale for Resolutions 2016.08.09.14 — 2016.08.09.15,
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en#2.h.

35 See generally, Reconsideration Request 18-9.
36 Reconsideration Request 18-9, § 7 at Pg. 4.

37 28 October 2011 Board Resolution (https://www.icann.org/resources/board-material/resolutions-
2011-10-28-en#2.

38 8 December 2011 Board Resolution (https://www.icann.org/resources/board-
material/resolutions-2011-12-08-en#1.

39 JAS Final Report at | (emphasis added)
(http://dakar42.icann.org/meetings/dakar2011/presentation-jas-final-report-13sep11-en.pdf).

40 28 October 2011 Board Resolution (https://www.icann.org/resources/board-material/resolutions-
2011-10-28-en#2.

418 December 2011 Board Resolution (https://www.icann.org/resources/board-
material/resolutions-2011-12-08-en#1).

42 8 December 2011 Board Resolution (https://www.icann.org/resources/board-
material/resolutions-2011-12-08-en#1.

43 28 October 2011 Board Minutes (emphasis added) (https://www.icann.org/resources/board-
material/minutes-2011-10-28-en#2.

44 Reconsideration Request 18-9, § 7 at Pg. 4.

45 Reconsideration Request 18-9, § 7 at Pg. 4.
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12 March 2010 Board Resolution (https://www.icann.org/resources/board-material/resolutions-

2010-03-12-en.

48 https://www.icann.org/resources/board-material/minutes-2011-10-28-en#2.

51 See https://www.icann.org/resources/pages/reconsideration-18-9-dotkids-request-2018-09-21-
en.

52 Request 18-9, § 2, at Pg. 1.

53 Resolution 2018.12.08.01 (https://www.icann.org/resources/board-material/resolutions-2011-12-
08-en#1 (emphasis added).)

54 See Process and Criteria documents, included in Board Briefing Materials for 8 December 2011

Board Meeting, at pages 81 and 87 of 164 (https://www.icann.org/en/system/files/bm/briefing-
materials-3-08dec11-en.pdf.

56 https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26apr17-en.pdf.

57 See Guidebook, Module 4, § 4.2 at Pg. 4-7 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf. See also https://newgtlds.icann.org/en/applicants/cpe.

58 Id. at Module 4, § 4.2 at Pg. 4-7 (https://newgtlds.icann.org/en/applicants/agb/string-contention-
procedures-04jun12-en.pdf).

59 Id. at Module 4, § 4.2.3, Pg. 4-9.
60 Id. Module 4, § 4.2.2.

67 Id. at Module 4, §§ 4.2.2 and 4.2.3. at Pgs. 4-8 and 4-9
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

62 See Guidebook, Module 4, § 4.2.3 at Pg. 4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf.

63 |d. at Pgs. 4-12-4-13.
64 1d.

65 CPE Report, at Pg. 3.
66 Id. at Pg. 4-12.

57 Id.

58 Id.

69 1d.

70 The Requestor asserts that the BAMC should re-evaluate the Application in the course of
making a recommendation on Request 16-12. See Written Submission in support of Oral
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Presentation to BAMC on 4 September 2018, at Pg. 1
(https://www.icann.org/en/system/files/files/reconsideration-16-12-merck-kgaa-oral-presentation-

February 2016, Art. IV, §§ 2.1, 2.2.

71 See Request 16-12, § 8, Pgs. 7-10.

72 CPE Process Review Scope 2 Report, at pgs. 36-37
(https://www.icann.org/en/system/files/files/cpe-process-review-scope-2-cpe-criteria-analysis-
13dec17-en.pdf).

3 d.

74 Merck & Co., Inc. CPE Report, Pg. 4.

S d.

76 Request, § 8, Pg. 9.

7 Id.

8 See Request 16-12, § 8, at Pg. 7-10.

9 See, Guidebook, Module 4, § 4.2.3.

80 2017 Presentation Summary at Pg. 3
(https://www.icann.org/en/system/files/files/reconsideration-16-12-merck-kgaa-summary-bgc-
presentation-31mar17-en.pdf).

81 ART CPE Report at Pg. 5 (https://newgtlds.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-
51302-en.pdf); .SPA CPE Report at Pg. 4
(https://newgtlds.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf); .ECO CPE
Report at Pg. 5-6 (https://newgtlds.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-
en.pdf); .RADIO CPE Report at Pg. 4-5
(https://newgtlds.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf).

82 CPE Report at Pg. 3-4.

83 1d. at Pg. 4-13.

84 Id. at Pg. 4-14.

85 CPE Report at Pg. 5; see also Guidebook, Module 4, § 4.2.3, Pg. 4-14 ("The phrasing '. . .
beyond identifying the community' in the score of 1 for 'uniqueness' implies a requirement that the
string does identify the community, i.e. scores 2 or 3 for 'Nexus,' in order to be eligible for a score
of 1 for 'Uniqueness.").

86 Request, § 8, Pg. 11.

87 Request 16-12, § 8, Pg. 6.

88 Id.

89 See https://www.icann.org/resources/board-material/resolutions-2011-06-20-en#1. Under the
Bylaws in effect in June 2012, Reconsideration Requests were due no later than thirty days after

information regarding the challenged Board action is published or within thirty days after a
Requestor became aware of or should reasonably have become aware of challenged Staff action.
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2012-12-21-en#lV).
90 Guidebook, Module 6, § 6, at Pg. 6-4.

91 The Requestor also exercised this right when it filed an IRP proceeding concerning objections
that the Requestor and Merck & Co., Inc. filed against each other in the course of their competing

declaration-11dec15-en.pdf.

92 Scope 2 Report, at Pg. 2 (https://www.icann.org/en/system/files/files/cpe-process-review-scope-
2-cpe-criteria-analysis-13dec17-en.pdf. The Requestor believes that the Scope 2 Report "has no
significance with respect to Merck KGaA's Request for Reconsideration.” (12 April 2018 Letter

the Requestor's claim that the CPE Provider's determination concerning sub-criterion 2-A-Nexus,
was inconsistent with the CPE Provider's determinations under the same sub-criterion for .SPA,
.RADIO, .ART, and .ECO.

(https://www.icann.org/en/system/files/files/reconsideration-16-12-merck-kgaa-supp-submission-

12apr18-en.pdf). See also Written Submission in support of Oral Presentation to BAMC on 4
September 2018, at Pg. 7 (https://www.icann.org/en/system/files/files/reconsideration-16-12-
merck-kgaa-oral-presentation-bamc-20sep18-en.pdf.

9 See https://www.icann.org/resources/pages/didp-2012-02-25-en.

9% See, e.g., DIDP Request 20180115-1 and response thereto
(https://www.icann.org/resources/pages/didp-20180115-1-ali-request-2018-02-15-en) (Request for
Reconsideration Denied on 18 July 2018 (https://www.icann.org/resources/board-
material/resolutions-2018-07-18-en#2.c)); DIDP Request 20180110-1 and response thereto
(https://www.icann.org/resources/pages/didp-20180110-1-ali-request-2018-02-12-en) (Request for
Reconsideration Denied on 18 July 2018 (https://www.icann.org/resources/board-
material/resolutions-2018-07-18-en#2.b)).
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b. Revisions to the Code of Conduct, the Board Governance Guidelines, and
the Conflicts of Interest Policy
Rationale for Resolution 2018.07.18.02

2. Main Agenda:

a. Initiating Next Steps on the Uniform Board Member Integrity Screening

Process

Rationale for Resolution 2018.07.18.03

b. Consideration of Reconsideration Request 18-1: DotMusic Limited
Rationale for Resolution 2018.07.18.04

c. Consideration of Reconsideration Request 18-2: dotgay LLC

Rationale for Resolution 2018.07.18.05

d. Consideration of Reconsideration Request 18-3: Astutium Ltd

Rationale for Resolution 2018.07.18.06

e. Consideration of Reconsideration Request 18-4: dotgay LLC

Rationale for Resolution 2018.07.18.07

f. Consideration of Reconsideration Request 18-5: DotMusic Limited
Rationale for Resolution 2018.07.18.08

g. Consideration of Reconsideration Request 18-6: Travel Reservations SRL,
Minds + Machines Group Limited, Radix FZC, dot Hotel Inc., Fegistry LLC
Rationale for Resolution 2018.07.18.09

h. AOB

3. Executive Session - Confidential:

a. President and CEO FY18 SR2 At-Risk Compensation and Goals for FY19

Rationale for Resolutions 2018.07.18.10 — 2018.07.18.11

b. President and CEO Executive Services Agreement — One Year Extension

Rationale for Resolutions 2018.07.18.12 — 2018.07.18.13

c. Officer Compensation
Rationale for Resolutions 2018.07.18.14 — 2018.07.18.15


https://www.icann.org/resources/pages/welcome-2012-02-25-en
https://www.icann.org/resources/pages/welcome-2012-02-25-en
https://www.icann.org/resources/pages/welcome-2012-02-25-en
https://www.icann.org/resources/pages/welcome-2012-02-25-en
https://www.icann.org/resources/pages/board-of-directors-2014-03-19-en
https://www.icann.org/resources/pages/board-of-directors-2014-03-19-en
https://www.icann.org/resources/accountability
https://www.icann.org/resources/accountability
https://www.icann.org/resources/pages/governance-2012-02-25-en
https://www.icann.org/resources/pages/governance-2012-02-25-en
https://www.icann.org/resources/pages/groups-2012-02-06-en
https://www.icann.org/resources/pages/groups-2012-02-06-en
https://www.icann.org/resources/pages/business
https://www.icann.org/resources/pages/business
https://www.icann.org/resources/pages/civil-society-2016-05-24-en
https://www.icann.org/resources/pages/civil-society-2016-05-24-en
https://www.icann.org/resources/pages/complaints-office-2017-04-26-en
https://www.icann.org/resources/pages/complaints-office-2017-04-26-en
https://www.icann.org/resources/pages/dns-security-threat-mitigation-2021-07-19-en
https://www.icann.org/resources/pages/dns-security-threat-mitigation-2021-07-19-en
https://www.icann.org/resources/pages/dns-security-threat-mitigation-2021-07-19-en
https://www.icann.org/resources/pages/dns-security-threat-mitigation-2021-07-19-en
https://www.icann.org/resources/pages/compliance-2012-02-25-en
https://www.icann.org/resources/pages/compliance-2012-02-25-en
https://www.icann.org/resources/pages/compliance-2012-02-25-en
https://www.icann.org/resources/pages/compliance-2012-02-25-en
https://www.icann.org/resources/pages/registrars-0d-2012-02-25-en
https://www.icann.org/resources/pages/registrars-0d-2012-02-25-en
https://www.icann.org/resources/pages/registries-46-2012-02-25-en
https://www.icann.org/resources/pages/registries-46-2012-02-25-en
https://www.icann.org/resources/pages/domain-name-registrants-2017-06-20-en
https://www.icann.org/resources/pages/domain-name-registrants-2017-06-20-en
https://www.icann.org/resources/pages/domain-name-registrants-2017-06-20-en
https://www.icann.org/resources/pages/domain-name-registrants-2017-06-20-en
https://www.icann.org/resources/pages/metrics-gdd-2015-01-30-en
https://www.icann.org/resources/pages/metrics-gdd-2015-01-30-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/octo-ssr-2016-10-10-en
https://www.icann.org/resources/pages/cctlds-21-2012-02-25-en
https://www.icann.org/resources/pages/cctlds-21-2012-02-25-en
https://www.icann.org/resources/pages/idn-2012-02-25-en
https://www.icann.org/resources/pages/idn-2012-02-25-en
https://www.icann.org/resources/pages/idn-2012-02-25-en
https://www.icann.org/resources/pages/idn-2012-02-25-en
https://www.icann.org/resources/pages/universal-acceptance-2012-02-25-en
https://www.icann.org/resources/pages/universal-acceptance-2012-02-25-en
https://www.icann.org/resources/pages/universal-acceptance-2012-02-25-en
https://www.icann.org/resources/pages/universal-acceptance-2012-02-25-en
https://www.icann.org/resources/pages/policy-01-2012-02-25-en
https://www.icann.org/resources/pages/policy-01-2012-02-25-en
https://www.icann.org/resources/pages/odp-2021-04-26-en
https://www.icann.org/resources/pages/odp-2021-04-26-en
https://www.icann.org/resources/pages/odp-2021-04-26-en
https://www.icann.org/resources/pages/odp-2021-04-26-en
https://www.icann.org/policy/implementation
https://www.icann.org/policy/implementation
https://account.icann.org/authorize?redirect_uri=https://www.icann.org/oauth&client_id=0oa9o9k9rp8VUcyJL2p7&nonce=6f5398ba-8a62-4370-99a8-e00d981b692d&state=https://www.icann.org/
https://account.icann.org/authorize?redirect_uri=https://www.icann.org/oauth&client_id=0oa9o9k9rp8VUcyJL2p7&nonce=6f5398ba-8a62-4370-99a8-e00d981b692d&state=https://www.icann.org/
https://www.icann.org/users/sign_up
https://www.icann.org/users/sign_up
https://www.icann.org/get-started
https://www.icann.org/get-started
https://www.icann.org/get-started
https://www.icann.org/get-started
https://www.icann.org/news
https://www.icann.org/news
https://www.icann.org/news
https://www.icann.org/news
https://www.icann.org/policy
https://www.icann.org/policy
https://www.icann.org/public-comments
https://www.icann.org/public-comments
https://www.icann.org/public-comments
https://www.icann.org/public-comments
https://www.icann.org/resources
https://www.icann.org/resources
https://www.icann.org/community
https://www.icann.org/community
https://www.icann.org/
https://www.icann.org/
https://www.icann.org/resources/board-material/resolutions-2018-07-18-ar
https://www.icann.org/resources/board-material/resolutions-2018-07-18-ar
https://www.icann.org/resources/board-material/resolutions-2018-07-18-es
https://www.icann.org/resources/board-material/resolutions-2018-07-18-es
https://www.icann.org/resources/board-material/resolutions-2018-07-18-fr
https://www.icann.org/resources/board-material/resolutions-2018-07-18-fr
https://www.icann.org/resources/board-material/resolutions-2018-07-18-ru
https://www.icann.org/resources/board-material/resolutions-2018-07-18-ru
https://www.icann.org/resources/board-material/resolutions-2018-07-18-ru
https://www.icann.org/resources/board-material/resolutions-2018-07-18-ru
https://www.icann.org/resources/board-material/resolutions-2018-07-18-zh
https://www.icann.org/resources/board-material/resolutions-2018-07-18-zh

R-50

Approved Board Resolutions | Special Meeting of the ICANN Board - ICANN

[l Public Comment

Root Zone KSK

Rollover
Technical Functions
[l Contact

T Help

d. Ombudsman FY18 At-Risk Compensation

Rationale for Resolution 2018.07.18.16

e. Extension of Ombudsman Contract

Rationale for Resolutions 2018.07.18.17 — 2018.07.18.19

1. Consent Agenda:

a. Approval of Minutes

Resolved (2018.07.18.01), the Board approves the minutes of the 23 June

. Revisions to the Code of Conduct, the Board Governance

Guidelines, and the Conflicts of Interest Policy

Whereas, on 27 May 2016, the Board approved extensively revised Bylaws,
which became effective on 1 October 2016.

Whereas, the Board Governance Committee has reviewed suggested changes
to the Board of Directors' Code of Conduct, the Board Governance Guidelines,
and the Board Conflicts of Interest Policy to conform them to the 1 October

2016 Bylaws and recommends that the Board approve the revised documents.

Resolved (2018.07.18.02), the Board adopts the revised Board of Directors'
Code of Conduct, the Board Governance Guidelines, and the Conflicts of
Interest Policy.

Rationale for Resolution 2018.07.18.02

Adopting the revised Board of Directors' Code of Conduct, the Board
Governance Guidelines, and the Conflicts of Interest Policy is consistent with
'rrhﬁl'ﬁ”siakeholder model by ensure that the Board members are operati'hrgrj'ért”trhe
highest ethical standards.

The Board Governance Committee (BGC) has recommended that the Board of
Directors' Code of Conduct, the Board Governance Guidelines, and the
Conflicts of Interest Policy be revised to conform with the 1 October 2016
version of the Bylaws and the Board agrees. Because these revisions are non-
material, a public comment process is not required.

incorporation of recently adopted Bylaws into the Board's governance
documents to ensure that those Bylaws revisions are consistently addressed.

The adoption of the revised Board of Directors' Code of Conduct, the Board
Governance Guidelines, and the Conflicts of Interest Policy is not expected to

This decision should not have any negative impact on the security, stability or

https://www.icann.org/resources/board-material/resolutions-2018-07-18-en#2.g[8/26/2021 11:21:07 AM]
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resiliency of the domain name system.

This is an Organizational Administrative Function not requiring public comment.

2. Main Agenda:

a. Initiating Next Steps on the Uniform Board Member Integrity
Screening Process

should expect Board members to hold the highest values of integrity and to
uphold the reputation and credibility of the Board as a whole.

Whereas, there is no uniform practice in place today for conducting screening

conducting, or having conducted, due diligence screening of their selected
candidates prior to finalizing selections, including basic compliance screening,
public records reviews, criminal records reviews, and reputational reviews. The
adopted this same due diligence screening process as part of their regular
Board-member selection procedures.

Whereas, on 2 November 2017, the Board directed the President and CEO, or
his designee(s), "to develop a proposal paper to be posted for public

process similar to the Nominating Committee to seriously consider utilizing the
same or similar due diligence integrity screening process for both voting
Directors and non-voting Liaisons."

Whereas, a public comment proceeding was held from 2 March to 17 April 2018
on the Proposed Integrity Screening Process and all comments received during
the public comment period generally supported the Proposed Screening
Process.

Whereas, some of the comments expressed concerns regarding the timing and
criteria of the screening process, which are addressed in the Proposed
Screening Process document and related information that can be found in the

Whereas, the Board re-emphasizes the importance of a relying upon a
uniformed due diligence integrity screening process in Board member selection
as a good practice towards seating Board members with high levels of integrity.

Resolved (2018.07.18.03), the Board strongly encourages all Board-member
selecting groups that do not currently employ a due diligence screening process
similar to the Nominating Committee to adopt the Proposed Screening Process.
For any individual selected to serve as a Board member without undergoing the
facilitate completion of the screening process upon the announcement of
selection by the Board-member selecting group.
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Rationale for Resolution 2018.07.18.03

relying upon due diligence integrity screening practices in Board member
selection — including interviews, reference checks and external due diligence
checks — is a good practice towards seating Board members with high levels of
integrity. While conducting such diligence cannot prevent future bad acts of
Board members, it does give a level of confidence of the integrity of members

integrity screening process to seriously consider utilizing an integrity screening
process similar or identical to the Nominating Committee process to screen
both voting Directors and non-voting Liaisons (collectively Board Members).

Between 2 March through 17 April 2018, the proposed Uniform Board Member
Integrity Screening Process (Proposed Screening Process) was published for
public comment. (See Proposed Screening Process.)

uniform screening process across all SOs and ACs regardless if certain SOs or
ACs currently perform their own screening process.

was concerned about the feasibility of access to documents called for per the
screening process in certain regions and its impact on the timelines in the
Proposed Screening Process. GDNS suggested that the Proposed Screening
Process might impact Board member selection of the SOs and ACs that elect,
rather than appoint Board members and noted that the Proposed Screening
Process "contains no objective criteria that would govern the disqualification of
a prospective Board member." (See Report of Public Comments.)

As always, the Board thanks and appreciates the commenters for their views
and concerns raised. The Board Governance Committee (BGC) has considered
the comments provided and recommends no change to the Proposed
Screening Process, and the Board agrees. First, the types of screenings set
forth in the Proposed Screening Process are guidelines of screening processes
commonly used in similar settings. The specified timing for each level are
approximations, and not meant to serve as a strict timeline of when a specific
screening level should be completed.

With respect to GDNS' first concern regarding the potential impact on the

selection process, the BGC noted, and the Board agrees, that as stated in the
Proposed Screening Process document, the Process "is not intended to modify
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other community-specific selection criteria and processes applied by any of the
Board member-selecting groups." (Proposed Screening Process, Pgs. 2, 4.) As
for GDNS' second concern relating to objective criteria for disqualification of
Board members, the Board notes that the criteria are addressed in the
Proposed Screening Process document and related information that can be

selecting group, their screening will be conducted using an external provider
with expertise in international due diligence screening of individuals, similar to
the process currently employed by the NomCom. The screening process will be
conducted in a manner that ensures the confidentiality of information received
as part of the process for the Board member.

When the screening reveals an area of concern, the manner in which the
concern is addressed, as well as the end result, may vary depending on the
nature of the concern and the timing of the screening results. If raised before
the Board member is seated, it is typically up to the selecting body to address
any areas of concern. If the concern is identified after the Board member has
been seated, the options could range from simply asking the Board member for
an explanation which may be all that is needed to address the concern, all the
way up to the extraordinary measure of the Board member potentially stepping
down or being removed by the Board pursuant to the Bylaws.

mission as it is imperative that selected Board members can perform their
fiduciary and general obligations of service, and are capable of upholding the

organization will facilitate and fund these screenings without negative impact on
any of the budgets of the selecting entities.

This decision should not have any negative impact on the security, stability or
resiliency of the domain name system.

This is an Organizational Administrative Function not requiring public comment
at this stage as the underlying Proposed Screening Process has already been
subject to public comment.

b. Consideration of Reconsideration Request 18-1: DotMusic
Limited
Whereas, on 10 January 2018, DotMusic Limited (the Requestor) submitted a

Documentary Disclosure Information Policy (DIDP) seeking documentsﬂéﬁrdm.
information relating to the Community Priority Evaluation (CPE) Process
Review (DIDP Request).

Request (DIDP Response).
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Whereas, on 10 March 2018, the Requestor filed Reconsideration Request 18-

concerning accountability, transparency, and openness.

Whereas, the Board Accountability Mechanisms Committee (BAMC) previously
determined that Request 18-1 is sufficiently stated and sent the Request to the
Ombudsman for review and consideration in accordance with Article 4, Section

Whereas, the Ombudsman recused himself from this matter pursuant to Article
4, Section 4.2(l)(iii) of the Bylaws.

Whereas, the BAMC carefully considered the merits of Request 18-1 and all
relevant materials and recommended that Request 18-1 be denied because

the DIDP Request.

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 18-1 and all relevant materials related to Request 18-1, including the
Requestor's rebuttal, and the Board agrees with the BAMC's Recommendation
and concludes that the rebuttal provides no additional argument or evidence to
support reconsideration.

Resolved (2018.07.18.04), the Board adopts the BAMC Recommendation on
Request 18-1.

Rationale for Resolution 2018.07.18.04

1. Brief Summary and Recommendation

The full factual background is set forth in the BAMC Recommendation,
which the Board has reviewed and considered, and which is
incorporated here.

On 5 June 2018, the BAMC evaluated Request 18-1 and all relevant
materials and recommended that the Board deny Request 18-1 because

response to the DIDP Request. (See BAMC Recommendation.)

On 20 June 2018, the Requestor submitted a rebuttal to the BAMC's
Recommendation (Rebuttal), pursuant to Article 4, Section 4.2(q) of

responsive documents fall under [] Nondisclosure Conditions is
conclusory and unsupported by any evidence; (2) the public interest

violates its Commitments and Core Values."!

The Board has carefully considered the BAMC's Recommendation and
all relevant materials related to Request 18-1, including the Requestor's
rebuttal, and the Board agrees with the BAMC's Recommendation and
concludes that the Rebuttal provides no additional argument or evidence
to support reconsideration.

https://www.icann.org/resources/board-material/resolutions-2018-07-18-en#2.g[8/26/2021 11:21:07 AM]


https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-2-dotgay-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-2-dotgay-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-requestor-rebuttal-bamc-recommendation-20jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-requestor-rebuttal-bamc-recommendation-20jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-recommendation-request-05jun18-en.pdf

Approved Board Resolutions | Special Meeting of the ICANN Board - ICANN

2. Issues

R-50

The issues for reconsideration are:

Commitments.?

These issues are considered under the relevant standards for

reconsideratio
BAMC Recom

n requests and DIDP requests, which are set forth in the
mendation.

3. Analysis and Rationale

in Responding to the DIDP Request.

1.

https://www.icann.org/resources/board-material/resolutions-2018-07-18-en#2.g[8/26/2021 11:21:07 AM]

The DIDP Response Complies with Applicable
Policies and Procedures.

The Requestor's DIDP Request sought the disclosure of
documents relating to the CPE Process Review. As noted
in the BAMC Recommendation, Request 18-1 focuses on
The DIDP Request sought the disclosure of: (i) emails
relating to the CPE process (Items No. 1, 2, 4, 5, and 9);
(i) the CPE Provider's work product (Items No. 6-8, 11,
and 12); 3 (iii) FTI's work product in the course of the CPE
Process Review (Items No. 3 and 13-15); “ and (iv)
correspondence and documents relating to the CPE
Process Review and its scope (Items No. 17-19). °

these Items and determined that they were subject to
certain applicable Nondisclosure Conditions. (See BAMC
Recommendation, Pgs. 13-14.) The BAMC noted, and the
Board agrees, that the Requestor does not challenge the
applicability of the Nondisclosure Conditions asserted in
the DIDP Response. Instead, the Requestor claims that
outweighs the Nondisclosure Conditions.® The BAMC
found that this argument constitutes a substantive

alone, the BAMC concluded that reconsideration is not
warranted, and the Board agrees.

Further, notwithstanding those Nondisclosure Conditions,

public interest in disclosing the information outweighed the
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harm that may be caused by the disclosure and
determined that there were no circumstances for which
the public interest in disclosure outweighed that potential
harm.” Accordingly, the BAMC concluded, and the Board
agrees, that the DIDP Response complied with applicable
policies and procedures. The BAMC further concluded,
and the Board agrees, that the Requestor provided no
evidence to the contrary, because none exists.

Procedure in Finding That the Harm in Disclosing the
Requested Documents That Are Subject to
Nondisclosure Conditions Outweighs the Public's
Interest in Disclosing the Information.

Under the DIDP, information subject to the Nondisclosure
org determines that, under the particular circumsta'h'é'éﬁsr,m'
the public interest in disclosing the information outweighs
the harm that may be caused by such disclosure.® As
detailed in the BAMC Recommendation, the BAMC
undertook such an analysis with respectrt'(r)ﬂérerlrc':h ltem
requested by the Requestor, and articulated its
conclusions in the DIDP Response.

The Requestor claims that the public interest in disclosure
outweighs the harm that may be caused by such
disclosure because the documents at issue "are given
even greater import because . . . the CPE Provider has
not agreed [to disclose the documents] and has
threatened litigation."® The BAMC found, and the Board
agrees, that the Requestor provides no explanation as to
why the CPE Provider's decision not to permit disclosure
of the documents renders those materials more important
than they otherwise would be or why it justifies disclosure.
(BAMC Recommendation, Pg. 26.)

The Requestor also claims that the public interest in
disclosure outweighs any purported harm because FTI's
conclusions are allegedly "contrary to the findings of other
panels and experts"'? and that "[w]ithout the underlying
influenced the CPE Provider."'" As discussed in detail in
the BAMC Recommendation, and incorporated herein by
reference, the Requestor's claims do not support
reconsideration. The Requestor does not provide any
support for this argument. The Board did not direct FTI to
come to one conclusion over another. FTI was retained to
assess the CPE process and reach its own conclusions.
The Requestor has provided no evidence to the contrary.

The BAMC further concluded, and the Board agrees, that
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cannot claim that there is no legitimate public interest in

did identify compelling reasons in each instance of
nondisclosure; the Nondisclosure Conditions that ICANN

identified, by definition, set forth compelling reasons for
not disclosing the materials.'* There is no policy or

explain why many of the Nondisclosure Conditions applied
to the requested items, even though it was not required to
do so. Accordingly, reconsideration on this basis is not
warranted.

The Requestor further claims that rather than state

and the CPE Provider be withheld based on the attorney-
client privilege loophole."'® However, as the BAMC
concluded, and the Board agrees, the Requestor provides
no support—because there is none for this baseless
assertion. (BAMC Recommendation, Pg. 23.) The
Requestor does not dispute the application of the
attorney-client privilege to these documents; the

privilege at a Requestor's request, and the DIDP explicitly
recognizes that the attorney-client privilege is a compelling
reason for nondisclosure.'®

Moreover, the BAMC noted, and the Board agrees, that it
is a fundamental principle of law that invocation of the
attorney-client privilege is not an admission of wrongdoing
or a concession that the protected communication
contains negative information concerning the entity
invoking the privilege. (BAMC Recommendation, Pg. 24.)
The BAMC and the Board therefore reject the Requestor's
assertion that the attorney-client privilege is merely a

anything to hide.

Finally, the Requestor asserts that the public interest in
disclosing the requested documents outweighs the harm
reject[ed] participation from all affected applicahrtréﬂéﬁd
parties in the creation of the CPE Process Review
determine that applicants would not be interviewed or
submit materials in the course of the CPE Process
Review. (BAMC Recommendation, Pgs. 24-25.) Rather,
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FTI determined the methodology for its investigation,
which it explained in the CPE Process Review Reports.
The Requestor has not identified a policy or procedure
requiring FTI to conduct interviews after determining that
such interviews were unnecessary and inappropriate, nor
is there one.?? Accordingly, reconsideration is not
warranted on this basis.

Accountability, Openness, and Transparency in
Responding to the DIDP Request.

that the requested documents are not appropriate for
disclosure was inconsistent with its commitments under
the Bylaws to "operate to the maximum extent feasible in
an open and transparent fashion,"?" "apply[] documented
policies consistently, neutrally, objectively, and fairly,
without singling out any particular party for discriminatory
treatment,"?2 and "[rlemain accountable to the Internet
community through mechanisms defined in [the] Bylaws
that enhance ICANN's effectiveness."?

determine whether or not, under the specific
circumstances, its commitment to transparency outweighs
its other commitments and core values. Accordingly,
without contravening its commitment to transparency,
pursuant to the DIDP, to determine that certain documents
are not appropriate for disclosure.

competing interests such as transparency and
confidentiality, noting that "in any situation where one
Core Value must be balanced with another, potentially
competing Core Value, the result of the balancing test
must serve a policy developed through the bottom-up
multistakeholder process or otherwise best serve ICANN's
Mission."2°

Value of operating with efficiency and excellence?® by
complying with its contractual obligation to the CPE
Provider to maintain the confidentiality of the CPE
commitment to transparency and information disclosure,
when it encounters information that might otherwise be
proper for release but is subject to a contractual
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endeavored to obtain consent from the CPE Provider to
disclose certain information relating to the CPE Process

against its other commitments, including transparency.
The commitment to transparency does not outweigh all

with Relevant Principles of International Law and
International Conventions in Responding to the DIDP
Request.

The Board finds that the Requestor's argument that "
[t]here is an 'international minimum standard of due
process as fairness-based on the universal views of all
legal systems,™ which is "violated when a decision is
based on evidence and argumentation that a party has
been unable to address"?° does not support
reconsideration.

principles of international law and conventions,3°
constitutional protections do not apply with respect to a
corporate accountability mechanism. California non-profit
expressly authorized to establish int'e”r'r'iéi'é'ccountability
mechanisms and to define the scope and form of those
DIDP, but insteard”('iria”so voluntarily, as part of its
commitment to transparency and accountability and with
extensive community input. That procedure and those
general commitment to conform to relevant pr,i,r,],é,i,b,lés of
international law. Accordingly, the Requestor does not
have the "right" to due process or other "constitutional"
rights with respect to the DIDP, and the fact that certain
Nondisclosure Conditions apply here does not

conform to relevant principles of international law.

Likewise, the Board was not obligated to institute the CPE
Process Review, but did so in its discretion pursuant to its
best judgment, after considering all the relevant issues.
org to undertake the CPE Process Review at all, let alone
to set a particularly wide or narrow scope for it, or for the
disclosure of supporting materials to the Requestor.3?

The Requestor's conclusory statement that it has been
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deprived of due process because it did not have access to
every document underlying the CPE Process Review
Reports does not support reconsideration. The Requestor
has no basis for this assertion, as the BAMC has not yet
issued a recommendation on Request 16-5.

Ultimately, the Requestor has not identified any element of
ICANN's Mission, Commitments, Core Values, or

correspondence with the Requestor, as none were
violated. Accordingly, reconsideration is not warranted.

C. The Rebuttal Does Not Raise Arguments or Facts That
Support Reconsideration.

The Board has carefully considered the Requestor's Rebuttal and
finds that the Requestor has not provided any additional
arguments or facts supporting reconsideration. The Rebuttal
claims that the DIDP Response "is clearly improper because (1)
Nérhrdi”sclosure Conditions is conclusory and unsupported by any
evidence; (2) the public interest outweighs any Nondisclosure
and Core Values.“33m'lr'rr'1rééé are the same arguments set forth in
the Request 18-1 and which were addressed by the BAMC in its
Recommendation.

With respect to the first claim, the Requestor now asserts that
each requested document is covered by a Nondisclosure
Condition."3* The Board notes that the Requestor does not
dispute the BAMC's finding that "the Requestor does not
challenge the applicability of the Nondisclosure Conditions
asserted in the DIDP Response."3° Nor does the Requestor

to provide an "analysis" or other explanation for nondisclosure,
because there is none. The Nondisclosure Conditions speak for
themselves and each condition provides the explanation for why
disclosure is not appropriate. Further, as noted in the BAMC's
org did explain why many of the Nondisclosure Conditions
applied to the requested items, even though it was not required to
do so. Accordingly, reconsideration on this basis is not
warranted.

Second, the Requestor repeats its argument that "the public
interest outweighs any Nondisclosure Conditions" because the

applicants but also the entire Internet community, which will
benefit from certain community gTLDs, such as .MUSIC."*¢ While

contravened the DIDP in any way. Accordingly, the Board finds
that this argument was sufficiently considered and addressed in
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the BAMC Recommendation and the Board adopts the BAMC's
Recommendation that reconsideration is not warranted.®” The

to information regarding the indébrérhrdent review in blatantly unfair
decisions that keep affected applicants uninformed and
endangers the integrity of the independent review itself."*® The
updates concerning the CPE Pfdéééé.Review, including updates
on 2 June 2017,%° 1 September 2017,%? and 13 December

CPE Process Revie\)\'/',”\)\rlrhri'ch detailed the methodology and
conclusions reached by FTI.*2 The suggestion that applicants are
"uninformed" about the CPE Process Review is not only
unsupported but also irrelevant to the DIDP Response.

Fourth, the Requestor again asserts that that the DIDP Response
contradicted ICANN's Commitments to fairness and

requested materials even if certain Nondisclosure Conditions
apply, because the CPE Process Review "is significant not only
finds that this argument is not supported. The "public interest" is
not determined by whether any entity deems the matter to be
"significant." Instead, "public interest" refers to the benefit or well-
being of the general public. As explained in the BAMC

exercised its discretion in finding that the harm in disclosing the
requested information — some of which comprised privileged
materials and other documents which were subject to contractual
confidentiality obligations — outweighed the public interest in
disclosing the information.

refusal to disclose certain documents regarding the independent
review lets it avoid accountability to the Internet community . . .
"6 As explained in the BAMC Recommendation, without
contravening its commitment to transparency and accountability,
the DIDP, to determine that certain documents are not
appropriate for disclosure.

Further, the Requestor's assertion that "the CPE Provider may be
seeking to intentionally obscure the defects in its review, perhaps

support the Requestor's claim that ICANN org violated its
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Commitment to fairness. As support, the Requestor cites to the
fact that the CPE Provider refused to produce certain categories
of documents to FTI. The CPE Provider claimed that, pursuant to
working papers,”arlrhrcri”trﬁat internal and external emails were not
"working papers."*® This is no evidence of obfuscation by the
org. The CPE Provider asserted its position with respect to”irtrér 777777
contractual obligations under the parties' Statement of Work; no
Further, the CPE Provider did produce to FTI, and FTI did review,
the CPE Provider's working papers, draft reports, notes, and
spreadsheets for all CPE Reports. The CPE Provider also made

law, which includes due process."*® However, as explained in the
BAMC Recommendation, the Requestor has not demonstrated
how the DIDP Response violates this commitment.

Moreover, the Requestor does not have the "right" to due process
with respect to the DIDP. Indeed, the Requestor does not cite
any persuasive authority supporting its position that such due
process rights exist here. To the contrary, all the Requestor cites

community applicants in connection with the pending
reconsideration requests relating to the CPE process and which
raise similar issues to those asserted by the Requestor here. The
excerpt cited simply posits the authors' unsupported opinion that
principles of international law should be placed first before local
offers only the "recommendations" of the authors, which are "no
doubt colored by their perspectives; after all, the authors have
been involved in many of the leading IRP proceedings and have
counseled innumerable applicants on their right in the domain
"recommendations" are not definitive of international law
principles, nor do they support reconsideration.

Accordingly, the Board concludes that nothing in the Requestor's
Rebuttal warrants reconsideration.

https://www.icann.org/resources/board-material/resolutions-2018-07-18-en#2.g[8/26/2021 11:21:07 AM]
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Articles of Incorporation, Bylaws, and other established
procedures, by having a process in place by which a person or
Staff may request reconsideration of that actiréﬁwtr)rr”inaction by the
Board. Adopting the BAMC's Recommendation has no financial

stability and resiliency of the domain name system.

This decision is an Organizational Administrative Function that
does not require public comment.

c. Consideration of Reconsideration Request 18-2: dotgay LLC
Whereas, on 15 January 2018, dotgay LLC (the Requestor) submitted a

Documentary Disclosure Information Policy (DIDP) seeking documentsmé'r;dm
information relating to the Community Priority Evaluation (CPE) Process
Review (DIDP Request).

Request (DIDP Response).

Whereas, on 15 March 2018, the Requestor filed Reconsideration Request 18-

concerning accountability, transparency, and openness.

Whereas, the Board Accountability Mechanisms Committee (BAMC) previously
determined that Request 18-2 is sufficiently stated and sent the Request to the
Ombudsman for review and consideration in accordance with Article 4,
Sections 4.2(j) and (k) of the Bylaws.

Whereas, the Ombudsman recused himself from this matter pursuant to Article
4, Section 4.2(l)(iii) of the Bylaws.

Whereas, the BAMC carefully considered the merits of Request 18-2 and all
relevant materials and recommended that Request 18-2 be denied because

the DIDP Request.

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 18-2 and all relevant materials related to Request 18-2, including the
Requestor's rebuttal, and the Board agrees with the BAMC's Recommendation
and concludes that the rebuttal provides no additional argument or evidence to
support reconsideration.

Resolved (2018.07.18.05), the Board adopts the BAMC Recommendation on
Request 18-2.

Rationale for Resolution 2018.07.18.05

1. Brief Summary and Recommendation

The full factual background is set forth in the BAMC Recommendation,
which the Board has reviewed and considered, and which is
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ere.

On 5 June 2018, the BAMC evaluated Request 18-2 and all relevant

materials and

response to th

recommended that the Board deny Request 18-2 because

e DIDP Request. (See BAMC Recommendation.)

On 20 June 2018, the Requestor submitted a rebuttal to the BAMC's
Recommendation (Rebuttal), pursuant to Article 4, Section 4.2(q) of

commitments and core values.

n52

The Board has carefully considered the BAMC's Recommendation and
all relevant materials related to Request 18-2, including the Requestor's
Rebuttal, and the Board agrees with the BAMC's Recommendation and
concludes that the Rebuttal provides no additional argument or evidence
to support reconsideration.

. Issues

The issues for

respondi

reconsideration are:

ng to the DIDP Request, and particularly with respect to

Item Nos. 1-9, 12-16, and 18-21; and

Commitments.53

These issues are considered under the relevant standards for

reconsideratio
BAMC Recom

n requests and DIDP requests, which are set forth in the
mendation.

3. Analysis and Rationale

in Responding to the DIDP Request.

1.

https://www.icann.org/resources/board-material/resolutions-2018-07-18-en#2.g[8/26/2021 11:21:07 AM]

The DIDP Response Complies with Applicable
Policies and Procedures.

The Requestor's DIDP Request sought the disclosure of
documents relating to the Community Priority Evaluation
(CPE) process review (CPE Process Review). As noted in
the BAMC Recommendation, Request 18-2 focuses on
The DIDP Request sought the disclosure of: (i) emails
relating to the CPE process (Items No. 1, 2, 4, 5, and 9);
(i) the CPE Provider's work product (Items No. 6-8, 12,
and 13); (iii) FTI's work product in the course of the CPE
Process Review (Items No. 3 and 14-16); and (iv)

correspondence and documents relating to the CPE
54
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Process Review and its scope (ltems No. 18-21). The

these Items and determined that they were subject to
certain applicable Nondisclosure Conditions. (See BAMC
Recommendation, Pgs. 14-21.) The BAMC noted, and the
Board agrees, that the Requestor does not challenge the
applicability of the Nondisclosure Conditions asserted in
the DIDP Response. Instead, the Requestor claims that

should have determined that the public interest outweighs
the reasons for nondisclosure set forth in the
Nondisclosure Conditions.?® The BAMC found, and the
Board agrees, that this represents a substantive

alone, reconsideration is not warranted. (BAMC
Recommendation, Pg. 12.)

Procedure in Finding That the Harm in Disclosing the
Requested Documents That Are Subject to
Nondisclosure Conditions Outweighs the Public's
Interest in Disclosing the Information.

Under the DIDP, information subject to the Nondisclosure
org determines that, under the particular circumsta.h'é'érsr,m.
the public interest in disclosing the information outweighs
the harm that may be caused by such disclosure.®® As
detailed in the its Recommendation, the BAMC

undertook such an analysis with respectrtrcrnﬂéércrzh ltem
requested by the Requestor, and articulated its
conclusions in the DIDP Response. (BAMC
Recommendation, Pgs. 24-27.)

The Requestor claims that the public interest in disclosure
outweighs the harm that may be caused by such
disclosure because the documents at issue "are given
even greater import because . . . the CPE Provider has
not agreed [to disclose the documents] and has
threatened litigation. °” The BAMC found, and the Board
agrees, that the Requestor provides no explanation as to
why the CPE Provider's decision not to permit disclosure
of the documents renders those materials more important
than they otherwise would be or why it justifies disclosure.
(BAMC Recommendation, Pg. 24.)

The BAMC also found, and the Board agrees, that the
Requestor's claims that the public interest in disclosure
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outweighs any purported harm because "there are clear
problems and contradictions contained within the
reports,">®
unduly influenced the [CPE Provider] without the
underlying documents"® do not support reconsideration.
The Board did not direct FTI to come to one conclusion
over another. FTI was retained to assess the CPE process
and reach its own conclusions. The Requestor has
provided no evidence to the contrary to support its claims.

The BAMC further concluded, and the Board agrees, that
"failed to state compelling reasons for nondisclr(r)ré'lr,l}éﬂas it
pertains to each document request, which it was required

definition, set forth compelling reasons for not disclosing
the materials.®' There is no policy or procedure requiring

of the Nondisclosure Conditions applied to the requested
items, even though it was not required to do so.
Accordingly, reconsideration on this basis is not
warranted.

The Requestor further claims that rather than state

and the CPE Provider be withheld based on the attorney-
client privilege loophole."®® However, as the BAMC
concluded, and the Board agrees, the Requestor provides
no support—because there is none for this baseless
assertion. (BAMC Recommendation, Pg. 25.) The
Requestor does not dispute the application of the
attorney-client privilege to these documents; the

the privilege in light of the DIDP Request.®* No policy or
privilege at a Requersﬂtrcr)rlé'gfequest, and the DIDP explicitly
recognizes that the attorney-client privilege is a compelling
reason for nondisclosure.®®

Moreover, the BAMC noted, and the Board agrees, that it
is a fundamental principle of law that invocation of the
attorney-client privilege is not an admission of wrongdoing
or a concession that the protected communication
contains negative information concerning the entity
invoking the privilege. (BAMC Recommendation, Pg. 26.)
The BAMC and the Board therefore reject the Requestor's
assertion that the attorney-client privilege is merely a
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Finally, the Requestor asserts that the public interest in
disclosing the requested documents outweighs the harm
reject[ed] participation from all affected applicants and
parties in the creation of the CPE Process Review
determine that applicants would not be interviewed or
submit materials in the course of the CPE Process
Review. (BAMC Recommendation, Pgs. 26.) Rather, FTI
determined the methodology for its investigation, which it
explained in the CPE Process Review Reports. The
Requestor has not identified a policy or procedure
requiring FTI to conduct interviews after determining that
such interviews were unnecessary and inappropriate, nor
is there one. Accordingly, reconsideration is not warranted
on this basis.

Accountability, Openness, and Transparency in
Responding to the DIDP Request.

that the requested documents are not appropriate for
disclosure was inconsistent with its commitments under
the Bylaws to "operate to the maximum extent feasible in
an open and transparent manner,"®” "apply[] documented
policies consistently, neutrally, objectively, and fairly,
without singling out any particular party for discriminatory
treatment,"®® and "[rlemain accountable to the Internet
community through mechanisms defined in [the] Bylaws
that enhance ICANN's effectiveness." ®° The BAMC
concluded, and the Board agrees, that this assertion does
not support reconsideration.

The DIDP, and particularly the Nondisclosure Conditions,

determine whether or not, under the specific
circumstances, its commitment to transparency outweighs
its other commitments and core values. Accordingly,
without contravening its commitment to transparency,
pursuant to the DIDP, to determine that certain documents
are not appropriate for disclosure.

competing interests such as transparency and
confidentiality, noting that "in any situation where one
Core Value must be balanced with another, potentially
competing Core Value, the result of the balancing test
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must serve a policy developed through the bottom-up

Mission."”!

Value of operating with efficiency and excellence’? by
complying with its contractual obligation to the CPE
Provider to maintain the confidentiality of the CPE
commitment to transparency and information disclosure,
when it encounters information that might otherwise be
proper for release but is subject to a contractual

endeavored to obtain consent from the CPE Provider to
disclose certain information relating to the CPE Process

against its other commitments, including transparency.
The commitment to transparency does not outweigh all

with Relevant Principles of International Law and
International Conventions in Responding to the DIDP
Request.

The Board finds the Requestor's argument that the CPE
Process Review did not provide due process to the
Requestor because "it has been unable to address the
evidence supporting the FT| Reports because they have
not been made publically available"”* does not support
reconsideration. The Requestor claims that "[p]ursuant to
[international] laws and conventions, there is an
'international minimum standard of due process as
fairness-based on the universal views of all legal
systems,™ which is "violated 'when a decision is based on
evidence and argumentation that a party has been unable
to address."’®

As discussed in the BAMC Recommendation, and
committed to conform to relevant principles of international
law and conventions,”® constitutional protections do not
apply with respect to a corporate accountability
mechanism. California non-profit public benefit

authorized to establish internal accountability mechanisms
and to define the scope and form of those mechanisms.””
Accordingly, the Requestor does not have the "right" to
due process or other "constitutional” rights with respect to
the DIDP, and the fact that certain Nondisclosure
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org violated its commitment to conform to relevant
principles of international law.

The Board was not obligated to institute the CPE Process
Review, but did so in its discretion pursuant to its best
judgment, after considering all the relevant issues.

org to undertake the CPE Process Review at all, let alone
to set a particularly wide or narrow scope for it, or for the
disclosure of supporting materials to the Requestor.”®

The Requestor's conclusory statement that it has been
deprived of due process because it did not have access to
every document underlying the CPE Process Review
Reports does not support reconsideration. The Requestor
has no basis for this assertion, as the BAMC has not yet
issued a recommendation on Request 16-3.

Ultimately, the Requestor has not identified any element of
ICANN's Mission, Commitments, Core Values, or

correspondence with the Requestor, as none were
violated. Accordingly, reconsideration is not warranted.

C. The Rebuttal Does Not Raise Arguments or Facts That

Support Reconsideration.

The Board has considered the Requestor's Rebuttal and finds
that the Requestor has not provided any additional arguments or
facts supporting reconsideration.

The Requestor claims that Request 18-2 "is properly within the

core values."”® These are the same arguments set forth in
Request 18-2 and which were addressed by the BAMC in its
Recommendation.

With respect to the first claim, the Requestor asserts that

decision."8% According to the Requestor, the Reconsideration
Request process instead provides a vehicle for requestors to

requestor."®! The Requestor is correct that reconsideration may
be appropriate if the Requestor demonstrates that the action or
inaction contradicts "ICANN's Mission, Commitments, Core

org's action or inaction without any supporting evidence beyond
the Requestor's dissatisfaction with that outcome does not meet
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the standard for reconsideration. Similarly, a Reconsideration
Request that does not explain how the challenged action or

cannot justify reconsideration; if it did, the Board would be
compelled to grant reconsideration to every requestor that sought
it, which would render the process meaningless.

Second, the Requestor repeats its argument that "[t]he DIDP
Response violates the principle of transparency."®® The Board
finds that this argument has been sufficiently addressed by the
BAMC and that the Rebuttal provides no new fact or evidence to
support reconsideration. (BAMC Recommendation, Pgs. 27-31.)

Similarly, with respect to the Requestor's argument that the
requested documents should be disclosed because the "public is
specifically interested” in the CPE Process Review"®* was
sufficiently considered and addressed in the BAMC
Recommendation and the Board adopts the BAMC's
Recommendation that reconsideration is not warranted.8> While
discretion differently, that is not a basis for reconsideration
because the Requestor has provided any new facts or evidence
on rebuttal warranting reconsideration.

Nor is there support for the Requestor's suggestion that there
was only a "single harm" — namely the "[w]eakening [of] the
determined that the public interest did not warrant the harm that
would be caused by disclosure under the circumstances.® This
claim has already addressed by the BAMC and the Requestor
provides no additional evidence or facts that would support
reconsideration. The Requestor's other arguments concerning
the application of the attorney-client privilege confirm that no
the privilege just because the Requestor asks it to do so.
(Rebuttal, Pg. 7).

interested parties' access to information in a blatantly unfair
decision that keeps affected applicants uninformed and raised
several read flags regarding the integrity of the independent
review itself."®” The Board notes that the Board Governance
concerning the CPE Process Review, including updates on 2
June 2017,88 1 September 2017,8° and 13 December 2017%. In
Review, which detailed the methodology and conclusions
reached by FT1.°" The suggestion that applicants are
"uninformed" about the CPE Process Review is not only
unsupported but also irrelevant to the DIDP Response.

refusal to disclose certain documents regarding the independent
review lets it avoid accountability to the Internet community . . .
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"92 As explained in the BAMC Recommendation, without
contravening its commitment to transparency and accountability,
theDIDP to determine that certain documents are not
appropriate for disclosure.

which includes due process."%® However, the Requestor has not
demonstrated how the DIDP Response violates this commitment.

Moreover, the Requestor does not have the "right" to due process
with respect to the DIDP. Indeed, the Requestor does not cite
any persuasive authority supporting its position that such due
process rights exist here. To the contrary, all the Requestor cites
Analysis and Plea for Judicial Review through Arbitration (2017),
which was authored by at least two attorneys representing other
réééﬁsideration requests relating to the CPE process and which
raise similar issues to those asserted by the Requestor here. The
excerpt cited simply posits the authors' unsupported opinion that
principles of international law should be placed first before local
offers oniy”fﬁrérV"recommendations" of the authors, which are "no
doubt colored by their perspectives; after all, the authors have
been involved in many of the leading IRP proceedings and have
counseled innumerable applicants on their right in the domain
"recommendations" are not dreﬂfrirrr'nitive of international law
principles, nor do they support reconsideration.

Articles of Incorporation, Bylaws, and other established
procedures, by having a process in place by which a person or
Staff may request reconsideration of that actirérh”(r)rl;ri'naction by the
Board. Adopting the BAMC's Recommendation has no financial

stability and resiliency of the domain name system.

This decision is an Organizational Administrative Function that
does not require public comment.

d. Consideration of Reconsideration Request 18-3: Astutium

Ltd.

inaccuracies regarding the domain name <tomzink.com>, which is registered

https://www.icann.org/resources/board-material/resolutions-2018-07-18-en#2.g[8/26/2021 11:21:07 AM]


https://www.icann.org/en/system/files/files/reconsideration-18-2-dotgay-bamc-recommendation-request-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-2-dotgay-bamc-recommendation-request-05jun18-en.pdf

R-50

Approved Board Resolutions | Special Meeting of the ICANN Board - ICANN

through Astutium Ltd.

Whereas, following unsuccessful resolution of the issues through an informal
resolution process, Contractual Compliance issued a Notice of Breach,
requesting that Astutium Ltd. cure the breaches by 20 March 2018, but the
Requestor failed to cure the breaches.

Whereas, on 21 March 2018, Contractual Compliance issued the Notice of
Termination (Termination Notice) to Astutium Ltd; the termination was
scheduled to become effective 20 April 2018.

Whereas, on 30 March 2018, Astutium Ltd. filed Reconsideration Request 18-3
org: (i) relied on faulty data and misunderstandings; and (ii) failed to adﬁrérr'é”trc')
applicable policies and procedures.

Whereas, 5 May 2018, the Ombudsman submitted his substantive evaluation of
Request 18-3 to the Board Accountability Mechanisms Committee (BAMC) and
concluded that "nothing [the] Requestor has set forth in Request 18-3 merits a
recommendation by the BAMC or the Board to take any of the actions as
requested by [the] Requestor."

Whereas, the BAMC carefully considered the merits of Request 18-3 and all
relevant materials and recommended that Request 18-3 be denied because: (i)

did not publish any defamatory statements concerning the Requestor on its
website.

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 18-3 and all relevant materials related to Request 18-3, including
Astutium Ltd.'s rebuttal, and the Board agrees with the BAMC's
recommendation and concludes that the rebuttal provides no additional
argument or evidence to support reconsideration.

Resolved (2018.07.18.06), the Board adopts the BAMC Recommendation on
Request 18-3 and directs the President and CEO, or his designee(s), to

Rationale for Resolution 2018.07.18.06

1. Brief Summary and Recommendation

The full factual background is set forth in the BAMC Recommendation,
which the Board has reviewed and considered, and which is
incorporated here.

On 5 June 2018, the BAMC recommended that Request 18-3 be denied
because the Requestor has not demonstrated sufficient basis for
reconsideration for the reasons set forth in the BAMC Recommendation,
which are incorporated here. (See BAMC Recommendation.)

On 20 June 2018, the Requestor submitted a rebuttal to the BAMC's
Recommendation (Rebuttal), pursuant to Article 4, Section 4.2(q) of
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considered. (See Rebuttal.) In the Rebuttal, the Requestor suggests
that: (1) Contractual Compliance failed to communicate with the
Requestor during the informal and formal resolution process; (2) the

information; (5) the Requestor responded to the Notice of Breach; (6) the
Requestor was prevented by EU privacy laws from disclosing
Registration Recovery Policy (ERRP) Section 4.1; and (8) the Requestor
maintained a valid correspondence address on its website.

The Board has carefully reviewed and considered The Board has
carefully considered the BAMC's Recommendation and all relevant
materials related to Request 18-3, including the Requestor's Rebuttal,
and the Board agrees with the BAMC's Recommendation and concludes
that the Rebuttal provides no additional argument or evidence to support
reconsideration.

2. Issues

The issues for reconsideration are:

Values, and established policies when it issued the Termination
Notice;

website, in violation of the applicable Commitments, Core Values,
and established policies.

These issues are considered under the relevant standards for
reconsideration requests and the contractual compliance process, which
are set forth in the BAMC Recommendation.

3. Analysis and Rationale

A. Contractual Compliance Complied with Applicable Policies
and Procedures.

The Requestor claims that Contractual Compliance's decision to
issue the Termination Notice was based on an "overall failure of
further detail in the BAMC Recommendation, Contractual
Compliance adhered to the applicable policies and procedures
when addressing each of the six areas of noncompliance
identified in the Termination Notice.

1. Contractual Compliance complied with applicable

policies and procedures when it issued the
Termination Notice for Requestor's failure to take
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inaccuracies.

The Requestor claims that the Complaint regarding the
<tomzink.com> domain name contained inaccuracies that
process;" that the Requestor nonetheless contacted the
registrant and updated the inaccuracies; and that
Contractual Compliance's "demands for copies of
communications to 'demonstrate compliance' are both
unreasonable and unnecessary."?® The Requestor also
claims that Contractual Compliance did not manually
review the Complaint and instead automatically forwarded
it to the Requestor. The BAMC determined, and the Board
agrees, that Requestor's claims are factually incorrect and
do not support reconsideration.

First, Contractual Compliance follows a defined approach
and process to ensure compliance with contractual
obligations.®® The BAMC determined, and the Board
agrees, that Contractual Compliance followed its process
with respect to the handling of the Complaint. That is,
upon receipt of the Complaint, Contractual Compliance
evaluated and confirmed that the Complaint was within the
some portions of the Complaint may have been
inaccurate, the Complaint contained other portions that
were within scope. Thus, Contractual Compliance initiated
the "Informal Resolution Process" by sending the first
compliance notice to the Requestor, attaching the entire
Complaint.’°° Contractual Compliance does not modify
complaints, except to redact reporter-related data
associated with requests for anonymity, even if it
determines that portions of the complaint are inaccurate.
Registrars are free to explain why portions of a complaint
do not need to be addressed, but the fact that a portion of
a complaint is inaccurate does not waive the need to
address the accurate/in-scope portions of the complaint.
(BAMC Recommendation, Pgs. 16-19.)

Second, the BAMC concluded, and the Board agrees, that
the Requestor's claims that Contractual Compliance's
"demands for copies of communications to 'demonstrate
compliance are unreasonable and unnecessary™'?" do not
to "comply with the obligations specified in the Whois
Accuracy Program Specification" (WAPS) to maintain and
confirm accurate contact information for its Registered
Name Holder (RNH). (BAMC Recommendation, Pg. 3.)
The Requestor also is required to maintain "all written
communications constituting registration applications,
confirmations, modifications, or terminations and related
correspondence with Registered Name Holders," and

102

https://www.icann.org/resources/board-material/resolutions-2018-07-18-en#2.g[8/26/2021 11:21:07 AM]


https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf

Approved Board Resolutions | Special Meeting of the ICANN Board - ICANN

R-50

reasonable notice.  (BAMC Recommendation, Pg. 4.)
The Requestor's refusal to provide or make such data
available to Contractual Compliance is a breach of its

issue during the Informal Resolution Process. For
example, information in the Administrative and Technical
fields (such as street names) appeared to belong to the
Requestor rather than the registrant.'%® Additionally, the
Requestor had not validated the postal address under
WAPS to ensure it was in a proper format for the
applicable country as defined in the UPU Postal
addressing format templates.'%*

The Board notes that Contractual Compliance attempted
numerous times to resolve the deficiencies with the
Requestor through the three separate compliance notices
during the Informal Resolution Process before escalating
the matter to the Formal Resolution Process by the
issuance of the Breach Notice on 27 February 2018.
(BAMC Recommendation, Pg. 18.)

105

The Requestor never responded to the Breach Notice,
despite outreach effort from Contractual Compliance.'%®
As a result, Contractual Compliance escalated the matter
to termination in accordance with its process and Section
the Board agrees, that Contractual Compliance followed
applicable policies and procedures throughout this
process and therefore, the Requestor's claims do not
support reconsideration.

. Contractual Compliance complied with applicable

policies and procedures when it issued the
Termination Notice for Requestor's failure to validate

WAPS.

The BAMC determined, and the Board agrees, that
Contractual Compliance complied with established
procedures when it issued the Termination Notice based
contact information as required by WAPS. The Requestor
claims that Contractual Compliance "misunderstand[s] ...
the technologies involved," that "[v]alidation of client
submitted data is done prior to acceptance of that data,
and [that] manual 'eyeballing’ of the data is not a general
requirement."'%” The Requestor explained that "[i]n the
event of certain specific data being updated (and subject
to it not already having been verified on other domains)
automated processes are then invoked as needed in
accordance with [WAPS] 1.f."108
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The Requestor's claim is factually incorrect. WAPS
Section 1 requires the Requestor, upon "any change in the
[RNH] with respect to any Registered Name sponsored
by" the Requestor, to "[v]alidate the presence of data for
all fields required under Subsection 3.3.1 of the
Agreement in a proper format," and validate that other
contact information is in the proper format.'%° It also
requires the Requestor to verify "the email address of the
[RNH] ... by sending an email requiring an affirmative
response through a tool-based authentication
method...."""% Within 15 days of receiving "any changes to
contact information in Whois ..., [the Requestor] will
validate and, to the extent required by Section 1, verify the
changed fields in the manner specified in Section 1 above.
If [the Requestor] does not receive an affirmative
response from the [RNH] providing the required
verification, [the Requestor] shall either verify the
applicable contact information manually or suspend the
registration...."""" WAPS Section 4 requires that if the
Requestor "has any information suggesting that the
contact information ... is incorrect[,] ... [it] must verify or
re-verify as applicable...." If the Requestor does not
receive an affirmative response, it "shall either verify the
applicable contact information manually or suspend the
registration."’"?

Contractual Compliance requested this information from
the Requestor throughout the Informal Resolution and
Formal Resolution Processes. However, to date,
Contractual Compliance has not received evidence of
verification or validation, as required under WAPS
Sections 1, 4, and 5.'"® Accordingly, the Requestor's
claims do not support reconsideration. (BAMC
Recommendation, Pgs. 19-20.)

. Contractual Compliance complied with applicable

policies and procedures when it issued the
Termination Notice for Requestor's failure to maintain
records relating to the ﬁé&ﬁéstor's communications
with the RNH of the domain name <tomzink.com>.

The BAMC determined, and the Board agrees, that
Contractual Compliance complied with established
procedures when it issued the Termination Notice based
on the Requestor's failure to maintain and make available
Requestors communications with the RNH of the domain
name <tomzink.com>. Sections 3.4.2 and 3.4.3 of the
irt'sr,ﬂdrealings with Registry Operator(s) and [RNHs],"
including correspondence, and to make those available for
notice.* If the Requestor "believes that the provision of
any such data, information or records to ICANN would
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and [the Requestor] agree to discuss in good faith whether
appropriate limitations, protections or alternative solutions
can be identified to allow the production of such data."'"®

In Request 18-3, Requestor claims for the first time that it
because EU privacy laws limit the types of data that can
be exported to the United States."'® Yet, during Informal
and Formal Resolution Processes, the Requestor never
raised EU privacy law as a basis for withholding the
requested information.'!” Rather, the Requestor simply
refused to comply with Sections 3.4.2 and 3.4.3, stating
"we don't provide details of private communications to 3™
parties," but did not provide a reason for withholding such
communications.''®

The BAMC noted that Contractual Compliance
nevertheless offered to work with the Requestor on how
such records could be provided to demonstrate
compliance but that such efforts were met with the
following response from the Requestor: "There is no
requirement in WAPS to provide you with anything at
all.""® Accordingly, the BAMC concluded, and the Board
agrees, that the Requestor's claims do not support
reconsideration. (BAMC Recommendation, Pgs. 20-22.)

. Contractual Compliance complied with applicable

policies and procedures when it issued the
Termination Notice for Requestor's failure to provide
domain name data in the specified response format,

The BAMC determined, and the Board agrees, that
Contractual Compliance complied with established
procedures when it issued the Termination Notice based
on the Requestor's failure to provide domain name data in
Recommendation, Pgs. 22-23.) In accordance with its
process when a complaint reaches the third compliance
notice phase,2? Contractual Compliance conducted a full
compliance check to identify whether there were any
additional areas of non-compliance by Astutium Ltd., and
confirmed that there were three additional areas of non-
compliance as identified in the Breach Notice.'?" Contrary
to the Requestor's assertion, Contractual Compliance did
not create additional "backdoor" requirements, but rather
complied with its process when identifying other areas of
noncompliance.

. Contractual Compliance complied with applicable

policies and procedures when it issued the
Termination Notice for Requestor's failure to include a
link in its registration agreement to its renewal fees
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and post-expiration renewal fees.

The BAMC determined, and the Board agrees, that
Contractual Compliance complied with established
procedures when it issued the Termination Notice based
on the Requestor's failure to include a link to its renewal
fees and post-expiration renewal fees in its registration
agreement as required by Section 4.1 of the Expired
Registration Recovery Policy (ERRP).'?? The Requestor
claims that it complied with Section 4.1 of the ERRP
because its fees are displayed on every page of its
website.'?® However, a link to the Requestor's renewal
fees and post-expiration renewal fees on its website was
not included in the Requestor's registration agreement as
required by Section 4.1 of the ERRP."%

Accordingly, because Contractual Compliance adhered to
applicable policies and procedures, the BAMC concluded,
and the Board agrees, that reconsideration is not
warranted. (BAMC Recommendation, Pgs. 23-24.)

6. Contractual Compliance complied with applicable
policies and procedures when it issued the
Termination Notice for Requestor's failure to publish a
correspondence address on Requestor's website.

The BAMC determined, and the Board agrees, that
Contractual Compliance complied with established
procedures when it issued the Termination Notice based
on the Requestor's failure to publish a correspondence
address on its website. The Requestor claims that "[n]o
breach has occurred" because the Requestor's website
"has a 'Contact' link at the top of every page, has
telephone numbers on every page, contains multiple
methods of communication (email, telephone, ticket, fax
post) listed and clearly shows [its] address at the bottom
of every page."'?® However, the Requestor's
correspondence address on its website must be the same
as the address provided in its Registrar Information
Specification (RIS)."?® Contractual Compliance was
unable to locate the correspondence address provided in
the Requestor's RIS on the Requestor's website.?”
Compliance's process, Contractual Compliance issued the
Termination Notice. (BAMC Recommendation, Pgs. 24-
25.))

B. The Requestor Has Not Demonstrated That Contractual
Compliance Relied on False or Inaccurate Information When
It Issued the Termination Notice.

The BAMC concluded, and the Board agrees, that the Requestor
has not identified any false or inaccurate information that
Contractual Compliance purportedly relied upon when it decided
to issue the Termination Notice. The only apparent reference to
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purported reliance on false or misleading information is the
technologies involved" |n V{HéﬁRequestor's automated validation
process of registrant contact information.'?® That is not a basis
for reconsideration. (BAMC Recommendation, Pgs. 25-26.)

Published Defamatory Statements on Its Website or Violated
Its Commitments by Publishing the Notices on Its Website.

The BAMC concluded, and the Board agrees, that Contractual
Compliance did not violate any established process or
procedures when it published the Breach and Termination
Notices on the Notices webpage. Notices sent during the Formal
Resolution process are published on

the progress of each enforcement action.'?® (BAMC
Recommendation, Pgs. 26-27.)

To the extent that the Requestor is suggesting that the publicly
available Breach and Termination Notices contain libelous
statements, the BAMC determined and the Board agrees that this

reviewed the Breach and Termination Notices and confirmed that
there neither the breaches identified nor any statements
contained in the Notices are false or defamatory. Moreover, the
Requestor has failed to show how any statements in the Notices
are defamatory. Accordingly, the Requestor has not identified any
element of ICANN's Mission, Commitments, Core Values, or

and reconsideration is not warranted on this ground.

. The Requestor's Rebuttal Does Not Raise Arguments or

Facts That Support Reconsideration.

The Board has considered the Requestor's Rebuttal and finds
that the Requestor has not provided any additional arguments or
facts supporting reconsideration.

The Rebuttal states that: (1) Contractual Compliance failed to
communicate with the Requestor during the Informal and Formal
Resolution Processes; (2) the Complaint contained inaccuracies

misunderstands the process the Requestor used to validate the
information; (5) the Requestor responded to the Notice of Breach;
(6) the Requestor was prevented by EU privacy laws from

with ERRP Section 4.1; arhrdr@)ﬁthe Requestor maintained a valid
correspondence address on its website.

With respect to the first claim, the Board finds that this argument
is not supported. Rather, the chronologies attached to the Breach
and Termination Notices, as well as the detailed written

https://www.icann.org/resources/board-material/resolutions-2018-07-18-en#2.g[8/26/2021 11:21:07 AM]


https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf
https://www.icann.org/compliance/notices
https://www.icann.org/compliance/notices
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-recommendation-05jun18-en.pdf

R-50

Approved Board Resolutions | Special Meeting of the ICANN Board - ICANN

correspondence between Contractual Compliance and the
Requestor'®? demonstrate that Contractual Compliance
repeatedly contacted the Requestor via email, facsimile, courier
mail, and telephone to resolve the breaches at issue.

With respect to the Requestor's claim that there were
inaccuracies in the Complaint sent to the Requestor, as detailed
above in Section 3.A.1, the Board finds that this argument has
been sufficiently addressed by the BAMC. The Requestor has not
set forth any new evidence in its Rebuttal supporting
reconsideration.

Similarly, the Board finds that the third and fourth claims in the
Rebuttal have been sufficiently addressed by the BAMC for the
reasons discussed above and in the BAMC Recommendation.
The Requestor has not set forth any new evidence in its Rebuttal
supporting reconsideration.

With respect to the Requestor's rebuttal that it responded to the
Breach Notice by contacting Mukesh Chulani, the Registrar
Services & Engagement Senior Manager, the Board finds that
this claim does not support reconsideration. The Requestor does
the Requestor cured the breaches identified in the Breach Notice
during the communication with Mr. Chulani. Moreover, Mr.
Chulani engaged with the Requestor to encourage the Requestor
to cure the breaches with Contractual Compliance before the
matter escalated to termination. (See Attachment H to Reference
Materials.)

With respect to the Requestor's rebuttal that it was prevented by
Board finds that this claim has been sufficiently addressed by the
BAMC for the reasons discussed above and in the BAMC
Recommendation. The Requestor acknowledges that it never
raised these concerns with Contractual Compliance during the
Informal and Formal Resolution Processes. Further, as the
BAMC noted, even though the Requestor did not identify privacy
requested information, Contractual Compliance nevertheless
offered to work with the Requestor on how such records could be
provided to demonstrate compliance, but the Requestor rejected
Contractual Compliance's offer. (Attachment 1 to BAMC
Recommendation on Request 18-3, Pgs. 9-10.) The BAMC
concluded, and the Board agrees, that the Requestor's response
to Contractual Compliance on this matter demonstrates that the
Requestor's concerns about this breach item is not the inability to
comply due to privacy regulations, but rather that the Requestor
believes that "[t]here is no requirement in WAPS to provide
[Contractual Compliance] with anything at all." (/d. at Pg. 10.)

With respect to the Requestor's rebuttal that it complied with
ERRP Section 4.1 because it displays its renewal fees and post-
expiration renewal fees on its website, the Board finds that this
argument has been sufficiently addressed by the BAMC. (See
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infra at Section 3.A.5.) The Requestor has not provided anything
new to show that its Domain Registration Agreement contains a
link to the renewal fees as required by the ERRP Section 4.1.
Accordingly, reconsideration is not warranted.

Finally, with respect to the Requestor's claims that the RIS form

information,""®" the Board finds that the Requestor has not
provided anything to support these claims. While the Requestor
Database RADAR, 32 RADAR does not, in fact, contain any RIS
information because it does not have the functionality for RIS
forms to be submitted on its platform. As specified in the
Registrar Contacts Update webpage at
https://www.icann.org/resources/pages/registrar-contact-updates-
2015-09-22-en, RIS updates should be emailed to
registrarupdates@icann.org.'®® The Requestor has not provided
any evidence demonstrating that it submitted a revised RIS form
org has received from the Requestor is the RIS form that
Contractual Compliance sent the Requestor on 13 March 2018,
and that form reflects an address that is different from the
address listed on the Requestor's website.

Accordingly, the Board concludes that nothing in the Requestor's
rebuttal warrants reconsideration.

Articles of Incorporation, Bylaws, and other established
procedures, by having a process in place by which a person or

Staff may request reconsideration of that action or inaction by the
Board. Adopting the BAMC's Recommendation has no financial

stability and resiliency of the domain name system.

This is an Organizational Administrative Function that does not
require public comment.

e. Consideration of Reconsideration Request 18-4: dotgay LLC
Whereas, dotgay LLC submitted a community-based application for the .GAY

three other .GAY applications.

Whereas, dotgay LLC participated in Community Priority Evaluation (CPE), but
did not prevail.

Whereas, dotgay LLC challenged the results of the CPE in Reconsideration
Request 15-21 (Request 15-21), which the Board Governance Committee
(BGC) denied. Thereafter, dotgay LLC filed Reconsideration Request 16-3
(Request 16-3), challenging the BGC's denial of Request 15-21.
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organization to undertake a review of the CPE process (the CPE Process
Review). The BGC determined that the pending Reconsideration Requests
regarding the CPE process, including Request 16-3, would be placed on hold
until the CPE Process Review was completed.’3*

CPE Process Review (CPE Process Review Reports).

Whereas, on 15 March 2018, the Board passed Resolutions 2018.03.15.08
through 2018.03.15.11, in which the Board acknowledged and accepted the
findings set forth in the CPE Process Review Reports; declared that the CPE
Process Review was complete; concluded that, as a result of the findings in the
CPE Process Review Reports, there would be no overhaul or change to the
Board Accountability Mechanism Committee (BAMC) to move forward with
consideration of the remaining Reconsideration Requests relating to the CPE
process that were placed on hold pending completion of the CPE Process
Review.

Whereas, on 13 April 2018, dotgay LLC submitted Reconsideration Request
18-4 (Request 18-4), claiming that the Board's adoption of the CPE Process
Review Reports in Resolutions 2018.03.15.08 through 2018.03.15.11 violates
to transparency, multistakeholder policy development, promoting well-informed
decisions based on expert advice, applying documented policies consistently,
neutrally, objectively, and fairly without discrimination, and operating with
efficiency and excellence.

Whereas, the BAMC previously determined that Request 18-4 is sufficiently
stated and sent the Request to the Ombudsman for review and consideration in

Whereas, the Ombudsman recused himself from this matter pursuant to Article
4, Section 4.2(I)(iii) of the Bylaws.

Whereas, the BAMC carefully considered the merits of Request 18-4 and all
relevant materials and recommended that Request 18-4 be denied because the
Board considered all material information when it adopted Resolutions

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 18-4 and all relevant materials related to Request 18-4, including the
Requestor's rebuttal, and the Board agrees with the BAMC's Recommendation
and concludes that the rebuttal provides no additional argument or evidence to
support reconsideration.

Resolved (2018.07.18.07), the Board adopts the BAMC Recommendation on
Request 18-4.

Rationale for Resolution 2018.07.18.07

1. Brief Summary and Recommendation
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The full factual background is set forth in the BAMC Recommendation
on Request 18-4 (BAMC Recommendation), which the Board has
reviewed and considered, and which is incorporated here.

On 14 June 2018, the BAMC evaluated Request 18-4 and all relevant
materials and recommended that the Board deny Request 18-4 because
the Board considered all material information when it adopted the
Resolutions, which is consistent with ICANN's Mission, Commitments,

in Resolutions 2018.03.15.08 through 2018.03.15.11 (the Resolutions),
the Board considered the CPE Process Review Reports.'3® The CPE
Process Review Reports identify the materials considered by FTI.1%6
Additionally, as noted in the Rationale of the Resolutions, the Board
acknowledged receipt of, and took into consideration, the
correspondence received after the publication of the CPE Process
Review Reports in adopting the Resolutions. (See BAMC
Recommendation.)

On 29 June 2018, the Requestor submitted a rebuttal to the BAMC's
Recommendation (Rebuttal), pursuant to Article 4, Section 4.2(q) of
BAMC "misconstrues Requestor's position regarding the BAMC's
invitation to make additional submissions on Reconsideration Request
Board violated its Bylaws by adopting the Resolutions;” (i) FTI's
methodology for the CPE Process Review is materially flawed; and (iv)
"the CPE Process Review Reports are substantively flawed.""3”

The Board has carefully considered the BAMC's Recommendation and
all relevant materials related to Request 18-4, including the Requestor's
Rebuttal, and the Board agrees with the BAMC's Recommendation and
concludes that the rebuttal provides no additional argument or evidence
to support reconsideration.

. Issue

The issue for reconsideration whether the Board's adoption of the
Resolutions contradicted ICANN's Mission, Commitments, Core Values

These issues are considered under the relevant standards for
reconsideration requests, which are set forth in the BAMC
Recommendation.

3. Analysis and Rationale

A. The Resolutions Are Consistent With ICANN's Mission,

Policy(ies).

The Requestor's claims focus on the transparency, fairness,
efficiency, methodology, and scope of the CPE Process Reviews.
The BAMC noted, and the Board agrees, the Requestor provides
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commitment to fairness, or that the Board's action is inconsistent
policy development, promoting well-informed decisions based on
expert advice, applying documented policies consistently,
neutrally, objectively, and fairly without discrimination, and
operating with efficiency and excellence. Rather, it appears that
the Requestor simply does not agree with findings of the CPE
Process Review Reports and the Board's acceptance of those
findings. As demonstrated below, these are not sufficient bases
for reconsideration.

1. The Requestor's Challenges to FTI's Methodology Do
Not Warrant Reconsideration.

The Requestor claims that FTI's methodology was flawed
because: (1) the CPE Provider did not produce documents
in the course of the investigation; (2) FTI did not interview
any former employees of the CPE Provider; and (3) FTI
did not accept materials from, or interview, CPE applicants
in the course of its investigation.'3®

The BAMC determined, and the Board agrees, that, FTI,
the CPE Process Review.'3® The Board selected FTI
because it has "the requisite skills and expertise to
undertake" the CPE Process Review, and relied on FTI to
develop an appropriate methodology.'*° The Requestor
has not identified a policy or procedure (because there is
particular methodology for theCPE Process Review.
(BAMC Recommendation, Pg. 11.)

With respect to the first concern, the BAMC determined,
and the Board agrees, that it is inaccurate to suggest that
FTI reviewed no materials from the CPE Provider. The
CPE Provider did produce to FTI, and FTI did review, the
CPE Provider's working papers, draft reports, notes, and
spreadsheets for all CPE Reports.'*! FTI also received
and reviewed emails (and attachments) produced by

and evaluations.'*? (BAMC Recommendation, Pgs. 11-
12.)

As noted in the CPE Process Review Reports, FTI
requested additional materials from the CPE Provider
such as the internal correspondence between the CPE
Provider's personnel and evaluators, but the CPE Provider
refused to produce certain categories of documents,

was only required to produce CPE working papers, and
internal and external emails were not "working papers."'*3
The BAMC concluded, and the Board agrees, that no

cancel the entire CPE Process Review because the CPE
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Provider did not produce its internal emails. As such, this
argument does not support reconsideration. (BAMC
Recommendation, Pg. 12.)

With respect to the second claim, as detailed in the BAMC
Recommendation, the Requestor has not identified a
policy or procedure requiring FTI to do more because
none exists. FTI interviewed the "only two remaining [CPE
Provider] personnel," who were both "part of the core
team for all 26 evaluations" in the CPE Process
Review.** Other team members were no longer
employed by the CPE Provider when FTI conducted its
investigation, and were therefore not available for FTI to
interview. 5 Neither FTI nor the Board were required to
search out every former CPE Provider employee who had
any role in any CPE evaluation, particularly when FTI
already had access to two individuals who were core
members of every CPE evaluation team and the working
papers of the CPE reports that the entire core team
worked on. Accordingly, the BAMC concluded, and the
Board agrees, reconsideration is not warranted on this
ground. (BAMC Recommendation, Pgs. 12-13.)

The BAMC also determined, and the Board agrees, that
the Requestor has not identified a policy or procedure
requiring FTI to interview the CPE applicants or accept
materials from the applicants in the course of the review.
The BAMC further noted that FTI reviewed all relevant
materials regarding the CPE process submitted by the
applicants through correspondence, reconsideration
requests, and Independent Review Process (IRP)
proceedings.#® As discussed in further detailed in the
BAMC Recommendation, the claim does not warrant
reconsideration.

The BAMC also concluded and the Board agrees that the
comments of one Board member about FTI's methodology
also do not support reconsideration. That Board member,
Auvri Doria, abstained from voting on the Resolutions due
to concerns "about the rigor of the study and some of its
conclusions,"'” does not render the vote invalid. Further,
and notwithstanding her concerns, Ms. Doria nonetheless
"accept[ed] the path forward" that the Board was
setting.'4®

. FTlI was Not Required to Agree with the Findings of

Prior Third-Party Reports.

The Requestor argues that the Board should not have
accepted the findings of the CPE Process Review Reports
because those findings are inconsistent with conclusions
that third parties have reached concerning the CPE
process. 9 As detailed in the BAMC Recommendation,
the Requestor asserts that certain third parties identified
concerns with the CPE process before FTI completed the
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CPE Process Review that the Requestor believes are
inconsistent with and not addressed in the CPE Process
Review Reports. (BAMC Recommendation, Pgs. 13-16.)
According to the Requestor, these reports should be taken
to mean that any conclusion other than that the CPE
Provider's process was inconsistent with the Applicant

over the CPE Provider must be incorrect.'®°

The BAMC determined, and the Board agrees, that the
Requestor's argument is both contrary to the facts and
completely inconsistent with proper investigative
methodology. As discussed in the BAMC
Recommendation, the Association of Certified Fraud
Examiners (ACFE), the anti-fraud organization that has
codified the international investigative methodology that
FTI followed, required that FTI form an investigative plan,
collect all potentially relevant evidence and information,
then analyze the relevant evidence and arrive at their
conclusion based on that evidence'®'—not based on the
opinions or investigations of prior investigators or
commentators. Consistent with this methodology, FTI
"carefully considered the claims raised in Reconsideration
Requests and [IRP] proceedings related to CPE,"
specifically allegations that the CPE criteria "were applied
inconsistently across the various CPEs as reflected in the
CPE reports."'2 Second, as noted in the CPE Process
Review Reports, FTI considered all available evidence,
including but not limited to, relevant IRP documents,
relevant Reconsideration Requests, and the report from
the Ombudsman's Own Motion Investigation on the CPE
process. %3

Based upon the evidence available, FTI concluded that
the CPE Provider applied the CPE criteria in a consistent
manner, and differences in scoring outcomes "were not
the result of inconsistent application of the criteria," but
rather of different underlying circumstances.'%*

FTI was not directed to conduct an investigation that
supported (or contradicted) the third parties opinions that
identified concerns with the CPE process.'®® Nor was the
Process Review. Rather, the Review was "intended to
have a positive impact on the community" and "provide
greater transparency into the CPE evaluation process."'%°
Contrary to the Requestor's claim, the Board's decision to
initiate the CPE Process Review was not an
acknowledgement that the CPE process was flawed, but a
directive to consider whether the process had flaws or
could otherwise be improved. If FTI conducted its
investigation under the assumption that it should or would
reach one particular conclusion, there would be no
purpose to conducting the review in the first place. The
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Requestor's arguments do not support reconsideration.

. Professor Eskridge's Criticisms of the CPE Process

Review Do Not Support Reconsideration.

The BAMC determined, and the Board agrees, that the
"Second Expert Opinion of Professor William N. Eskridge,
Jr." (Second Eskridge Opinion), which the Requestor
submitted in support of Request 16-3 and referenced in
Request 18-4,'%" does not warrant reconsideration.
(BAMC Recommendation, Pgs. 16-17.) The claims set
forth in the Second Eskridge Opinion will be addressed as
part of the BAMC and Board's consideration of Request
16-3.

Moreover, as the BAMC noted, Professor Eskridge's
primary complaint is that FT| did not re-evaluate the merits
of the CPE applications or consider the substance and
reasonableness of the CPE Provider's research.'®®
However, that was not what FTI was tasked to do and the
Requestor provides no evidence of any policy or
procedure requiring that the Board instruct FTI to re-
evaluate the applications.

With respect to the Requestor's "assertion that 'a strong
case could be made that the purported investigation was
undertaken with a pre-determined outcome in mind,"
neither the Requestor nor Professor Eskridge "offers any
support for this baseless claim, and there is none.""%°
Accordingly, these claims do not support reconsideration.

. The Third-Party Letters of Support Do Not Support

Reconsideration.

The BAMC considered three letters submitted to the
Board by third parties in support of the dotgay Application,
criticizing the CPE Process Review. %0 Although all three
letters express "frustration" or dissatisfaction with the
findings of the CPE Process Review, the BAMC
determined, the Board agrees, that none states grounds
for reconsideration, nor do they identify any policy or
course of the CPE Process Review. Accordingly, they do
not support reconsideration.

. The BAMC Will Consider All of the Evidence

Submitted by the Requestor as Part of its
Consideration of Request 16-3.

The BAMC determined, and the Board agrees, that the
Requestor claims that the BAMC's "reliance on" the CPE
Process Review Reports would "directly affect its
consideration of [Request] 16-3""®" does not support
reconsideration. When the Board acknowledged and
accepted the CPE Process Review Reports, it directed the
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BAMC to consider the Reports along with all of the
materials submitted in support of the relevant
reconsideration requests.'®? The BAMC will consider the
CPE Process Review Reports in the course of its
evaluation of Request 16-3 (just as the Board will consider
all of the materials submitted by the Requestor in
connection with Request 16-3), but this does not mean
that the BAMC will find the CPE Process Review Reports
to be determinative to its Recommendation on Request
16-3. (BAMC Recommendation, Pg. 18.)

remarkably nontransparent throughout" the CPE Process
Review, and "has, and continues to, rebuff all efforts to
obtain detailed information about FTl's independent
review," because the "only substantive information
available to the public about the independent review is the
CPE Process Review Reports themselves."'%3

As discussed in the BAMC Recommendation, the
Requestor has not explained how making the CPE
Process Review Reports public somehow falls short of
addressed and resolved this claim in its determination on
the Requestor's Request 18-2,'%* which is incorporated
herein, and will not repeat itself here, except to say that
the Requestor has raised no additional argument here that
warrants reconsideration based on this assertion. (BAMC
Recommendation, Pgs. 18-19.)

B. The Rebuttal Does Not Raise Arguments or Facts That

Support Reconsideration.

The Board has carefully considered the Requestor's Rebuttal and
finds that the Requestor has not provided any additional
arguments or facts supporting reconsideration. The Rebuttal
claims that: (i) the BAMC "misconstrues Requestor's position
regarding the BAMC's invitation to make additional submissions
on Reconsideration Request 16-3;" (ii) the Requestor presented
adopting the Resolutions;" (iii) FTI's methodology for the CPE
Process Review is materially flawed; and (iv) "the CPE Process
Review Reports are substantively flawed."'®® These are the
same arguments set forth in Request 18-4 and were addressed
by the BAMC in its Recommendation.

Requestor's response to the BAMC's limited invitation" to make a
telephonic oral presentation to the BAMC in support of Request

"meaningful opportunity to make additional submissions to
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claim does not support reconsideration. The Requestor does not
have a right to dictate the manner in which it is permitted to
present to the BAMC. Under the Bylaws in effect when Request
16-3 was filed, the BAMC's decision on the opportunity to be
heard is final.'®® Indeed, the same invitation was extended to all

significant evidence supporting its claims," and thus takes issue
with the BAMC's conclusion that "no evidence [exists]

[other] commitments."'®? This represents a substantive
disagreement with the BAMC's conclusions, and is not a basis for
reconsideration. The Requestor otherwise attempts to import
arguments it made in connection with Reconsideration Request

Documentary Information Disclosure Policy (DIDP), relating to
the CPE Process Review. The Board addressed and resolved the
DIDP Request in its determination on Request 18-2, which is
incorporated herein, and will not be repeated here, except to say
that the Requestor has raised no additional argument that
warrants reconsideration based on this assertion.

Third, with respect to the Requestor's claim that FTl's
methodology for the CPE Process Review is materially flawed,
the Board finds that this argument has been sufficiently
addressed by the BAMC. The Requestor has not set forth any
new evidence in its Rebuttal supporting reconsideration.
Moreover, there is no support for the Requestor's assertion that
FTI "simply accepted statements and information [from the CPE
analysis."'”? While the Requestor disagrees with the conclusions
reached by FTI, that is not evidence that FTI failed to critically
and impartially analyze the issues relevant to the CPE Process
Review. As the BAMC concluded, and the Board agrees, FTI
considered all available evidence, and did so in a fair and
impartial manner. (See BAMC Recommendation, Pgs. 13-16.)

Fourth, the Requestor repeats its assertion that the CPE Process
Review Reports are substantively flawed because they "did not
address any of the relevant independent evaluations," and "failed
to consider divergent views on the CPE Process."'”" The Board
finds that this argument has been sufficiently addressed by the
BAMC. (See BAMC Recommendation, Pgs. 16-17.) The
Requestor has not set forth any new evidence in its Rebuttal
supporting reconsideration.
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Articles of Incorporation, Bylaws, and other established
procedures, by having a process in place by which a person or
Staff may request reconsideration of that actirérr'l”cr)rr”inaction by the
Board. Adopting the BAMC's Recommendation has no financial

stability and resiliency of the domain name system.

This decision is an Organizational Administrative Function that
does not require public comment.

f. Consideration of Reconsideration Request 18-5: DotMusic
Limited
Whereas, DotMusic Limited submitted a community-based application for the

with other .MUSIC applications.

Whereas, DotMusic Limited participated in Community Priority Evaluation
(CPE), but did not prevail.

Whereas, DotMusic Limited challenged the results of the CPE in
Reconsideration Request 16-5 (Request 16-5).

organization to undertake a review of the CPE process (the CPE Process
Review). The Board Governance Committee (BGC) determined that the
pending Reconsideration Requests regarding the CPE process, including
Request 16-5, would be placed on hold until the CPE Process Review was
completed.’”?

CPE Process Review (CPE Process Review Reports).

Whereas, on 15 March 2018, the Board passed the Resolutions 2018.03.15.08
through 2018.03.15.11, in which the Board acknowledged and accepted the
findings set forth in the CPE Process Review Reports; declared that the CPE
Process Review was complete; concluded that, as a result of the findings in the
CPE Process Review Reports, there would be no overhaul or change to the
Board Accountability Mechanism Committee (BAMC) to move forward with
consideration of the remaining Reconsideration Requests relating to the CPE
process that were placed on hold pending completion of the CPE Process
Review.

Whereas, on 14 April 2018, DotMusic Limited submitted Reconsideration
Request 18-5 (Request 18-5), claiming that the CPE Process Review is
procedurally and methodologically deficient; that the CPE Process Review
failed to perform a substantive analysis of the CPE process; and that the
Board's adoption of Resolutions 2018.03.15.08 through 2018.03.15.11 were in
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Whereas, the BAMC previously determined that Request 18-5 is sufficiently
stated and sent the Request to the Ombudsman for review and consideration in

Whereas, the Ombudsman recused himself from this matter pursuant to Article
4, Section 4.2(l)(iii) of the Bylaws.

Whereas, the BAMC carefully considered the merits of Request 18-5 and all
relevant materials and recommended that Request 18-5 be denied because the
Board considered all material information when it adopted Resolutions

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 18-5 and all relevant materials related to Request 18-5, including the
Requestor's rebuttal, and the Board agrees with the BAMC's Recommendation
and concludes that the rebuttal provides no additional argument or evidence to
support reconsideration.

Resolved (2018.07.18.08), the Board adopts the BAMC Recommendation on
Request 18-5.

Rationale for Resolution 2018.07.18.08

1. Brief Summary and Recommendation

The full factual background is set forth in the BAMC Recommendation
on Request 18-5 (BAMC Recommendation), which the Board has
reviewed and considered, and which is incorporated here.

On 14 June 2018, the BAMC evaluated Request 18-5 and all relevant
materials and recommended that the Board deny Request 18-5 because
the Board considered all material information when it adopted the
Resolutions, which is consistent with ICANN's Mission, Commitments,

in Resolutions 2018.03.15.08 through 2018.03.15.11 (the Resolutions),
the Board considered the CPE Process Review Reports.'”® The CPE
Process Review Reports identify the materials considered by FTI.'74
Additionally, as noted in the Rationale of the Resolutions, the Board
acknowledged receipt of, and took into consideration, the
correspondence received after the publication of the CPE Process
Review Reports in adopting the Resolutions. (See BAMC
Recommendation.)

On 29 June 2018, the Requestor submitted a rebuttal to the BAMC's
Recommendation (Rebuttal), pursuant to Article 4, Section 4.2(q) of
‘;fﬁiééénstrues Requestor's position regarding the BAMC's invitation to
make additional submissions on Reconsideration Request 16-5;" (ii) the
violated its Bylaws by adopting the Resolutions;" (iiir)wlg'rl:lr'é methodology
for the CPE Process Review is flawed; and (iv) "the CPE Process
Review Reports are substantively flawed."'"®

The Board has carefully considered the BAMC's Recommendation and
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all relevant materials related to Request 18-5, including the Requestor's

Rebuttal, and the Board agrees with the BAMC's Recommendation and

concludes that the Rebuttal provides no additional argument or evidence
to support reconsideration.

. Issue

The issue for reconsideration whether the Board's adoption of the
Resolutions contradicted ICANN's Mission, Commitments, Core Values

These issues are considered under the relevant standards for

reconsideratio

n requests, which are set forth in the BAMC

Recommendation.

3. Analysis and Rationale
A. The Resolutions Are Consistent With ICANN's Mission,

Policy(ies).

The Requestor's claims focus on the transparency, fairness,

efficien

cy, methodology, and scope of the CPE Process Reviews.

The BAMC noted, and the Board agrees, the Requestor provides

policy development, promoting well-informed decisions based on
expert advice, applying documented policies consistently,

neutral
operati

ly, objectively, and fairly without discrimination, and
ng with efficiency and excellence. Rather, it appears that

the Requestor simply does not agree with findings of the CPE

Proces

s Review Reports and the Board's acceptance of those

findings. As demonstrated below, these are not sufficient bases
for reconsideration.

1.
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The Requestor's Challenges to FTI's Methodology Do
Not Warrant Reconsideration.

The Requestor claims that FTI's methodology was flawed
because: (1) the CPE Provider did not produce documents
in the course of the investigation; (2) FTI did not interview
any former employees of the CPE Provider; and (3) FTI
did not interview CPE applicants or accept materials from
them in the course of its investigation.'”®

The BAMC determined, and the Board agrees, that, FTI,
the CPE Process Review.!”” The Board selected FTI
because it has "the requisite skills and expertise to
undertake" the CPE Process Review, and it relied on FTI
to develop an appropriate methodology.'”® The Requestor
has not identified a policy or procedure (because there is

particular methodology for the CPE Process Review.
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(BAMC Recommendation, Pgs. 9-12.)

With respect to the first concern, the BAMC determined,
and the Board agrees, that it is inaccurate to suggest that
FTI reviewed no materials from the CPE Provider. The
CPE Provider did produce to FTI, and FTI did review, the
CPE Provider's working papers, draft reports, notes, and
spreadsheets for all CPE Reports.'”® FTI also received
and reviewed emails (and attachments) produced by

and evaluations. 80

As noted in the CPE Process Review Reports, FTI
requested additional materials from the CPE Provider
such as the internal correspondence between the CPE
Provider's personnel and evaluators, but the CPE Provider
refused to produce certain categories of documents,

was only required to produce CPE working papers, and
internal and external emails were not "working papers."'
The BAMC concluded, and the Board agrees, that no
cancel the entire CPE Process Review because the CPE
Provider did not produce its internal emails. As such, this
argument does not support reconsideration. (BAMC
Recommendation, Pgs. 10-11.)

With respect to the second claim, as detailed in the BAMC
Recommendation, the Requestor has not identified a
policy or procedure requiring FTI to do more because
none exists. FTI interviewed the "only two remaining [CPE
Provider] personnel," who were both "part of the core
team for all 26 evaluations" in the CPE Process
Review.8? Other team members were no longer
employed by the CPE Provider when FTI conducted its
investigation, and were therefore not available for FTI to
interview. '3 Neither FTI nor the Board were required to
search out every former CPE Provider employee who had
any role in any CPE evaluation, particularly when FTI
already had access to two individuals who were core
members of every CPE evaluation team and the working
papers of the CPE reports that the entire core team
worked on. Accordingly, the BAMC concluded, and the
Board agrees, reconsideration is not warranted on this
ground. (BAMC Recommendation, Pgs. 9-12.)

The BAMC also determined, and the Board agrees, that
the Requestor has not identified a policy or procedure
requiring FTI to interview the CPE applicants or accept
materials from the applicants in the course of the review.
The BAMC further noted that FTI reviewed all relevant
materials regarding the CPE process submitted by the
applicants through correspondence, reconsideration
requests, and Independent Review Process (IRP)
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proceedings.'® As discussed in further detailed in the
BAMC Recommendation, the claim does not warrant
reconsideration. (BAMC Recommendation, Pgs. 9-12.)

The BAMC also concluded and the Board agrees that the
comments of one Board member about FTI's methodology
also do not support reconsideration. That Board member,
Avri Doria, abstained from voting on the Resolutions due
to concerns "about the rigor of the study and some of its
conclusions,"'®® does not render the vote invalid. Further,
and notwithstanding her concerns, Ms. Doria nonetheless
"accept[ed] the path forward" that the Board was
setting. 86

. FTI Was Not Required to Agree with Others’

Substantive Conclusions and Did Not Fail to Engage
in "Substantive Analysis."

The Requestor argues that reconsideration is warranted
because, according to the Requestor, "FTI not only
performed no substantive review of the CPE process in
order to reach its ultimate conclusions on [Scope 1 and
Scope 2] but also concluded there are no issues with the
CPE despite the significant evidence to the contrary."'8”
The BAMC determined, and the Board agrees, that the
Requestor's argument is both contrary to the facts and
completely inconsistent with proper investigative
methodology. As detailed in the BAMC Recommendation
and incorporated herein by reference, the Association of
Certified Fraud Examiners (ACFE), the anti-fraud
organization that has codified the international
investigative methodology that FTI followed, required that
FTI form an investigative plan, collect all potentially
relevant evidence and information, then analyze the
relevant evidence and arrive at their conclusion based on
that evidence'®8—not based on the opinions or
investigations of prior investigators or commentators.
Consistent with this methodology, FTI "carefully
considered the claims raised in Reconsideration Requests
and [IRP] proceedings related to CPE," specifically
allegations that the CPE criteria "were applied
inconsistently across the various CPEs as reflected in the
CPE reports."'® Based upon the evidence available, FTI
concluded that the CPE Provider applied the CPE criteria
in a consistent manner, and differences in scoring
outcomes "were not the result of inconsistent application
of the criteria," but rather of different underlying
circumstances.'?® The fact that others reached different
conclusions than FTI does not invalidate FTI's Reports,
nor does it warrant reconsideration of the Board's action in
adopting the Resolutions.’®! (BAMC Recommendation,
Pgs. 12-16.)

FTI was not directed to conduct an investigation that
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supported (or contradicted) the third party's opinions that
identified concerns with the CPE process. 9% Nor was the
Process Review. Rather, the Review was "intended to
have a positive impact on the community" and "provide
greater transparency into the CPE evaluation process."'®?
Contrary to the Requestor's claim, the Board's decision to
initiate the CPE Process Review was not an
acknowledgement that the CPE process was flawed, but a
directive to consider whether the process had flaws or
could otherwise be improved. If FTI conducted its
investigation under the assumption that it should or would
reach one particular conclusion, there would be no
purpose to conducting the review in the first place. The
Requestor's arguments do not support reconsideration.
(BAMC Recommendation, Pgs. 12-13.)

The BAMC concluded, and the Board agrees, that the
Requestor's claim that "FTI simply defended the CPE
process without performing substantive analysis,"'%* does
not support reconsideration. (BAMC Recommendation,
Pg. 16.) FTI did not conduct a de novo redetermination of
the scores awarded to each applicant. That was not within
the scope of the CPE Process Review, and it would have
been improper for FTI to do so. Instead, FTI "examined all
aspects of the CPE Provider's evaluation process in
evaluating whether the CPE Provider consistently applied
the CPE criteria throughout each CPE."'®® The methodical
nine-step process FTI laid out and followed cannot
plausibly be described as lacking "substantive analysis."
Accordingly, reconsideration is not warranted.

. The ICANN Board's Adoption of the Resolutions

ways: (1) that the Board's action violated international law
and conventions with which the Bylaws require
compliance; (2) that the Board's action violated the
Commitments and Core Values set out in the Bylaws; and
(3) that the Board's action violated the Bylaws'
requirement of fairness. The BAMC determined, and the
Board agrees, that none of these arguments warrant
reconsideration.

With respect to the first claim, the Requestor asserts that
the CPE Process Review did not provide due process to
the Requestor because "it has been unable to address the
evidence supporting the CPE Review because they [sic]
have not been made publically available."'%® As detailed in
the BAMC Recommendation, the Requestor has not
demonstrated how the Board's action in adopting the
Resolutions violates its commitment to "carrying out its
activities in conformity with relevant principles of
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international law and international conventions and
applicable local law.""®” Rather, the Requestor is
attempting to reassert the claims it presented in Request
2018 DIDP Request seeking documents related to the
CPE Process Review. However, for the reasons set forth
in the BAMC's Recommendation of Request 18-1, which
response to the Requestor's 2018 DIDP request did not
violate any relevant international law or convention; while
the Requestor has a right to full consideration of its
position, which the BAMC is committed to giving, the
Requestor does not have the "right" to due process or
other "constitutional” rights with respect to the DIDP."%
(BAMC Recommendation, Pgs. 17-18.)

Likewise, the Board was not obligated to institute the CPE
Process Review, but did so in its discretion pursuant to its

exercise it at any time does not mean that it is bound to
exercise it, let alone at the time and in the manner
demanded" by the Requestor.2°° Accordingly, the Board
CPE Process Review at all, let alone set a particularly
wide or narrow scope for it or for the disclosure of
supporting materials to the Requestor. The Requestor's
conclusory statement that it has been deprived due
process because it did not have access to every
document underlying the CPE Process Review Reports?®’
does not support reconsideration. (BAMC
Recommendation, Pg. 18.)

With respect to the Requestor's second claim that the
Board purportedly violated its Commitments and Core
Values set out in the Bylaws, the Requestor bases its
claim on its earlier criticisms of the CPE Process Review,
which does not warrant reconsideration for many of the
reasons outlined above and in further detail in the BAMC
Recommendation.?%?

The Board also finds no basis for reconsideration as to the
Requestor's claim that the Board's action violated the
Bylaws' requirement of fairness because the CPE Review
is purportedly "based on an incomplete and unreliable
universe of documents biased in favor of ICANN."%3 As
discussed above, FTl's choice of investigative
methodology provides no reason for reconsideration, and
it likewise does not when made again through the lens of

this particular Bylaws provision.

The BAMC Will Consider All of the Evidence
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Submitted by the Requestor as Part of its
Consideration of Request 16-5.

The BAMC determined, and the Board agrees, that the
Requestor claims that it is "materially affected by the
Resolutions, which accept the findings of the CPE Review,
because the BAMC intends to rely on the CPE Review to
decide Requestor's Reconsideration Request 16-5"294
does not support reconsideration. When the Board
acknowledged and accepted the CPE Process Review
Reports, it directed the BAMC to consider the Reports
along with all of the materials submitted in support of the
relevant reconsideration requests.?’®> The BAMC will
consider the CPE Process Review Reports in the course
of its evaluation of Request 16-5 (just as the Board will
consider all of the materials submitted by the Requestor in
connection with Request 16-5), but this does not mean
that the BAMC will find the CPE Process Review Reports
to be determinative to its Recommendation on Request
16-5. (BAMC Recommendation, Pgs. 19-20.)

B. The Rebuttal Does Not Raise Arguments or Facts That
Support Reconsideration.

The Board has carefully considered the Requestor's Rebuttal and
finds that the Requestor has not provided any additional
arguments or facts supporting reconsideration. The Rebuttal
claims that: (i) the BAMC "misconstrues Requestor's position
regarding the BAMC's invitation to make additional submissions
on Reconsideration Request 16-5;" (ii) the Requestor presented
adopting the Resolutions;" (iii) FTI's methodology for the CPE
Process Review is flawed; and (iv) "the CPE Process Review
Reports are substantively flawed."?°® These are the same
arguments set forth in Request 18-5 and were addressed by the
BAMC in its Recommendation.

Requestor's response to the BAMC's invitation" to make a
telephonic oral presentation to the BAMC in support of Request

claim does not support reconsideration. The Requestor does not
have a right to dictate the manner in which it is permitted to
present to the BAMC. Under the Bylaws in effect when Request
16-5 was filed, the BAMC's decision on the opportunity to be
heard is final.2%° Indeed, the same invitation was extended to all

Bylaws.
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significant evidence supporting its claims," and thus takes issue
with the BAMC's conclusion that "no evidence [exists]

[other] commitments."2'? This represents a substantive
disagreement with the BAMC's conclusions, and is not a basis for
reconsideration. The Requestor otherwise attempts to import
arguments it made in connection with Reconsideration Request

Documentary Information Disclosure Policy (DIDP), relating to
the CPE Process Review. The Board addressed and resolved the
DIDP Request in its determination on Request 18-1, which is
incorporated herein, and will not be repeated here, except to say
that the Requestor has raised no additional argument that
warrants reconsideration based on this assertion.

Third, with respect to the Requestor's claim that FTI's
methodology for the CPE Process Review is materially flawed,
the Board finds that this argument has been sufficiently
addressed by the BAMC. The Requestor has not set forth any
new evidence in its Rebuttal supporting reconsideration.
Moreover, there is no support for the Requestor's assertion that
FTI "simply accepted that the documents and interview
accurate and free of bias" without further investigation or
analysis.?'" While the Requestor disagrees with the conclusions
reached by FTI, that is not evidence that FTI failed to critically
and impartially analyze the issues relevant to the CPE Process
Review. As the BAMC concluded, and the Board agrees, FTI
considered all available evidence, and did so in a fair and
impartial manner. (See BAMC Recommendation, Pgs. 9-16.)

Fourth, the Requestor repeats its assertion that the CPE Process
Review Reports are substantively flawed because they "did not
address any of the independent evaluations," and "fail[ed] to
consider divergent views on the CPE Process."?'? The Board
finds that this argument has been sufficiently addressed by the
BAMC. (See BAMC Recommendation, Pgs. 19-20.) The
Requestor has not set forth any new evidence in its Rebuttal
supporting reconsideration.

Articles of Incorporation, Bylaws, and other established
procedures, by having a process in place by which a person or
Staff may request reconsideration of that actirar'\”cr)rl:i'naction by the
Board. Adopting the BAMC's Recommendation has no financial

stability and resiliency of the domain name system.
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This decision is an Organizational Administrative Function that
does not require public comment.

g. Consideration of Reconsideration Request 18-6: Travel
Reservations SRL, Minds + Machines Group Limited, Radix
FZC, dot Hotel Inc., Fegistry LLC

Whereas, Travel Reservations SRL, Minds + Machines Group Limited, Radix
FZC (and its subsidiary applicant dotHotel Inc.), and Fegistry LLC (collectively
the Requestors) submitted standard applications for the .HOTEL generic top-

community application filed by HOTEL Top-Level-Domain S.a.r.l. (HTLD).

Whereas, HTLD participated in Community Priority Evaluation (CPE) and
prevailed.

Whereas, the Requestors have challenged the CPE Provider's determination
that the HTLD Application satisfied the requirements for community priority, and
the Board's decision not to cancel the HTLD Application, via numerous DIDP
Requests, Reconsideration Requests, and Independent Review Process. All of
those challenges have been resolved, with the exception of Reconsideration
Request 16-11 (Request 16-11), which is pending.

organization to undertake a review of the CPE process (the CPE Process
Review). The Board Governance Committee (BGC) determined that the
pending Reconsideration Requests regarding the CPE process, including
Request 16-11, would be placed on hold until the CPE Process Review was
completed.?13

CPE Process Review (CPE Process Review Reports).

Whereas, on 15 March 2018, the Board passed the Resolutions 2018.03.15.08
through 2018.03.15.11, in which the Board acknowledged and accepted the
findings set forth in the CPE Process Review Reports, declared that the CPE
Process Review was complete, concluded that, as a result of the findings in the
CPE Process Review Reports, there would be no overhaul or change to the
Board Accountability Mechanism Committee (BAMC) to move forward with
consideration of the remaining Reconsideration Requests relating to the CPE
process that were placed on hold pending completion of the CPE Process
Review.

Whereas, on 14 April 2018, the Requestors submitted Reconsideration Request
18-6 (Request 18-6), claiming that the Board's adoption of the CPE Process
Review Reports in Resolutions 2018.03.15.08 through 2018.03.15.11 are

documented policies in a consistent, neutral, objective, and fair manner.

Whereas, the BAMC previously determined that Request 18-6 is sufficiently
stated and sent the Request to the Ombudsman for review and consideration in
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Whereas, the Ombudsman recused himself from this matter pursuant to Article
4, Section 4.2(I)(iii) of the Bylaws.

Whereas, the BAMC carefully considered the merits of Request 18-6 and all
relevant materials and recommended that Request 18-6 be denied because the
Board considered all material information when it adopted Resolutions

Whereas, the Board has carefully considered the BAMC's Recommendation on
Request 18-6 and all relevant materials related to Request 18-6, including the
Requestor's rebuttal, and the Board agrees with the BAMC's Recommendation
and concludes that the rebuttal provides no additional argument or evidence to
support reconsideration.

Resolved (2018.07.18.09), the Board adopts the BAMC Recommendation on
Request 18-6.

Rationale for Resolution 2018.07.18.09

1. Brief Summary and Recommendation

The full factual background is set forth in the BAMC Recommendation
on Request 18-6 (BAMC Recommendation), which the Board has
reviewed and considered, and which is incorporated here.

On 14 June 2018, the BAMC evaluated Request 18-6 and all relevant
materials and recommended that the Board deny Request 18-6 because
the Board considered all material information when it adopted the
Resolutions, which is consistent with ICANN's Mission, Commitments,

in Resolutions 2018.03.15.08 through 2018.03.15.11 (the Resolutions),
the Board considered the CPE Process Review Reports.?'* The CPE
Process Review Reports identify the materials considered by FTI.21°
Additionally, as noted in the Rationale of the Resolutions, the Board
acknowledged receipt of, and took into consideration, the
correspondence received after the publication of the CPE Process
Review Reports in adopting the Resolutions. (See BAMC
Recommendation.)

On 29 June 2018, the Requestor submitted a rebuttal to the BAMC's
Recommendation (Rebuttal), pursuant to Article 4, Section 4.2(q) of
BAMC's Recommendation is based on both factual errors and on a
misrepresentation of Requestors' position and of the applicable
rUleS.“216

The Board has carefully considered the BAMC's Recommendation and
all relevant materials related to Request 18-6, including the Requestor's
rebuttal, and the Board agrees with the BAMC's Recommendation and
concludes that the Rebuttal provides no additional argument or evidence
to support reconsideration.

2. Issue
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The issue is whether the Board's adoption of the Resolutions
contradicted ICANN's Mission, Commitments, Core Values and/or

relevant standards for reconsideration requests, which are set forth in

the BAMC Re

commendation.

The Board notes that it agrees with the BAMC's decision to not consider
Request 16-11 in conjunction with Request 18-6 (as requested by the
Requestors) because the Requests were filed under different Bylaws
with different standards for Reconsideration and involve different subject

matters.

3. Analysis and Rationale
A. The Resolutions Are Consistent With ICANN's Mission,

Policy(ies).

The Requestor's claims focus on the transparency, methodology,
and scope of the CPE Process Review. The BAMC noted, and
the Board agrees, the Requestor provides no evidence

commitments to transparency, multistakeholder policy
development, promoting well-informed decisions based on expert

advice,

applying documented policies consistently, neutrally,

objectively, and fairly without discrimination, and operating with
efficiency and excellence. Rather, it appears that the Requestor

simply

does not agree with findings of the CPE Process Review

Reports and the Board's acceptance of those findings. As

demon

strated below and in further detail in the BAMC

Recommendation which is incorporated herein, these are not

sufficie

1.
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nt bases for reconsideration.

The CPE Process Review Satisfied Applicable
Transparency Obligations.

The Requestors argue that the CPE Process Review—
commitments to transparency and to applying
documented policies in a consistent, neutral, objective,
and fair manner.2'” Specifically, the Requestors believe
that the CPE Process Review lacked transparency
concerning: (1) "the selection process for the CPE process
reviewer ([FTI]), and the names and curricula vitae of the
FTI individuals involved in the review"; (2) the "instructions
and standards that FTI used to perform the CPE process
review"; (4) the "documents or the recordings of the
interviews on which [FTI's] findings are based"; and (5) the
"questions that were asked during [FTI's] interviews."?'8

details concerning the selection process for the CPE
process reviewer almost one year ago, in furtherance of
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its effort to operate to the maximum extent feasible in an
open and transparent manner.2'® In the same document,
FTI's investigation.??? Similarly, the CPE Process Review
Reports themselves provide extensive detail concerning
FTI's "criteria and standards" for conducting the CPE
Process Review.??! Accordingly, the BAMC concluded,
and the Board agrees, that none of these arguments
support reconsideration. (BAMC Recommendation, Pg.
13.)

Concerning FTI's documents, recordings, and interview
questions, as noted in the CPE Process Review Reports,
many of the materials that FTI reviewed are publicly
available documents, and are equally are available to the
Requestors.??? Additionally, FTI requested, received, and
personnel as well external emails exchanged with the
CPE Provider) and (2) the CPE Provider's working papers,
including draft reports, notes, and spreadsheets.??3 While
the Requestors did not file a request for documentary
information pursuant to the Documentary Information
Disclosure Policy (DIDP), these materials are the subject
of two DIDP Requests, which were submitted by parties in

those documents would not be made publicly available
because they were subject to certain Nondisclosure
Conditions.??* These same Nondisclosure Conditions
apply to the Requestors' claim. Moreover, the reasoning
set forth in the BAMC's Recommendations on
Reconsideration Requests 18-1 and 18-2, denying
reconsideration on those DIDP Responses are applicable
here and are therefore incorporated herein by
reference.??> The Requestors here provide no evidence

Commitments, or Core Values. Accordingly, the BAMC
determined, and the Board agrees, this argument does not
support reconsideration. (BAMC Recommendation, Pgs.
13-15.)

. The Requestors’ Challenges to FTI's Methodology Do

Not Warrant Reconsideration.

The Requestors assert that the Board should not have
acknowledged or accepted the CPE Process Review
Reports because FTl's methodology was flawed.?26
Specifically, the Requestors complain that FTI: (1) did not
explain why the CPE Provider refused to produce email
correspondence; and (2) did not try to contact former
employees of the CPE Provider.??”

As discussed in the detail in the BAMC Recommendation,
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for the CPE Process Review Reports.??® The Board
selected FTI because it has "the requisite skills and
expertise to undertake" the CPE Process Review, and
relied on FTI to develop an appropriate methodology.??°
The Requestors have not identified a policy or procedure
to develop a particular methodology for the CPE Process
Review.

With respect to the Requestor's first concern, the BAMC
concluded, and the Board agrees, that the claim does not
support reconsideration. The CPE Provider did produce to
FTI, and FTI did review, the CPE Provider's working
papers, draft reports, notes, and spreadsheets for all CPE
Reports.?3? FTI also received and reviewed emails (and

organization personnel related to the CPE process and
evaluations.?®! The Requestors are correct that FTI
requested additional materials from the CPE Provider
such as the internal correspondence between the CPE
Provider's personnel and evaluators, but the CPE Provider
refused to produce certain categories of documents,

was only required to produce CPE working papers, and
internal and external emails were not "working papers."?3?
The BAMC determined, and the Board agrees, no policy
to reject the CPE Process Review Reports because the
CPE Provider did not produce internal emails. This
argument does not support reconsideration. (BAMC
Recommendation, Pgs. 15-16.)

The BAMC concluded, and the Board agrees, that the
Requestors' concern that FTl interviewed the "only two
remaining [CPE Provider] personnel" does not warrant
reconsideration. Other team members were no longer
employed by the CPE Provider when FTI conducted its
investigation, and were therefore not available for FTI to
interview. 232 Neither FTI nor the Board were required to
search out every former CPE Provider employee who had
any role in any CPE evaluation, particularly when FTI
already had access to two individuals who were core
members of every CPE evaluation team and the working
papers of the CPE reports that the entire core team
worked on. The Requestor has not identified a policy or
procedure requiring FTI to do more (including to explain
why it did not seek out former employees) because none
exists. Reconsideration is not warranted on this ground.
(BAMC Recommendation, Pg. 16.)

The Requestors also claim that FTI's methodology was
flawed because FTI did not identify that the CPE Provider
determined that the HTLD Application "provided for an
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appeal system," when in fact the application "d[id] not
provide for an appeal system" as required under Criterion
3, Registration Policies.?** The Requestors claim that "
[tlhe Despegar et al. IRP Panel considered [this]
inconsistenc[y] to have merit," and the "existence of said
inconsistencies has never been contested."?%° As
discussed in detail in the BAMC Recommendation and
incorporated herein by reference, this assertion is an
overstatement of the Despegar IRP Panel's findings.
(BAMC Recommendation, Pgs. 16-17.) The Despegar
the CPE Provider did not have a "process for comparing
the outcome of one CPE evaluation with another in order
for doing so; and that (2) "[m]Juch was made in this IRP of
the inconsistencies, or at least apparent inconsistencies,
between the outcomes of different CPE evaluations, . . .
some of which, on the basis solely of the arguments
provided by [the Requestors], have some merit."?%¢ The
Despegar IRP Panel did not make a determination
concerning these arguments, nor was it asked to.
Accordingly, the IRP Panel's side note concerning the
Requestors' allegations of inconsistencies does not
support reconsideration.

. The Requestors’ Challenge to the Scope of the CPE

Process Review Does Not Warrant Reconsideration.

The BAMC determined, and the Board agrees, that the
Requestors' complaints about the scope of FTl's
investigation do not support reconsideration.?” The
Requestors believe that FTI "sum[med] up" but did not
"analyse" "the different reasons that the CPE Provider
provided to demonstrate adherence to the community
priority criteria," that it did not analyze "the inconsistencies
invoked by applicants in [reconsideration requests], IRPs

or other processes," and that FTI "did not examine the
w238

Essentially, the Requestors wanted FTI to substantively
re-evaluate the CPE applications, which was beyond the
scope of the CPE Process Review. The requestor's
substantive disagreement with FTI's methodology is not a
basis for reconsideration. (BAMC Recommendation, Pgs.
17-18.)

. The Resolutions Are Consistent with ICANN's

Mission, Commitments, Core Values, and Established
Policy(ies).

The BAMC concluded, and the Board agrees, that there is
no merit to the Requestors' assertions that the Resolutions
to applying docd'hrwrérhrt'éd policies in a consistent, neutral,
objective, and fair manner,?%° and they will prevent
Requestors from obtaining "a meaningful review of their
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complaints regarding HTLD's application for .hotel, the
CPE process and the CPE Review Process."?*C In the
Resolutions, the Board directed the BAMC to consider the
CPE Reports along with all of the materials submitted in
support of the relevant reconsideration requests.?*' The
BAMC will consider the CPE Process Review Reports in
the course of its evaluation of Request 16-11 (just as the
BAMC will consider all of the materials submitted by the
Requestors in connection with Request 16-11), but this
does not mean that the BAMC will find the CPE Process
Review Reports to be determinative to its
Recommendation on Request 16-11. (BAMC
Recommendation, Pg. 18.)

The BAMC notes that it provided the Requestors an
opportunity to make a telephone presentation concerning
the effect of the CPE Process Review on Request 16-11,
which the Requestors accepted. The BAMC will carefully
review and consider all of the materials that the
Requestors submitted in support of Request 16-11, as
well as the CPE Process Review Reports as one of many
reference points in its consideration of Request 16-11.
Accordingly, reconsideration is not warranted.

With respect to the Requestors' due process claims, as
discussed in the BAMC Recommendation and

committed to conform with relevant princ;i'biérsmof
international law and conventions, any commitment to
provide due process is voluntary and not coextensive with
government actors' obligations. Constitutional protections
do not apply with respect to a corporate accountability
mechanism. California non-profit public benefit

authorized to establish”irhrt'é'l:hal accountability mechanisms
and to define the scope and form of those mechanisms.?*?
|nternal corporate accountability mechanism, but instead
did so voluntarily. Accordingly, the Requestor does not
have the "right" to due process or other "constitutional"

obligations, and even though the "rights" the Requestors
invoke do not apply to corporate accountability
mechanisms, the Requestors have not explained how the

into account when it designed the accountability
mechanisms, including the Reconsideration Request
process that the Requestors exercised by submitting
Request 16-11 and the IRP Process that the Requestors
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accountability mechanisms—that is, Reconsideration
Requests and the Independent Review Process—consider
the CPE Provider's compliance with the Guidebook and
Bylaws. They consider whether the CPE Provider
complied with its processes, which requires the
adjudicator (the BAMC, Board, or an Independent Panel)
to consider the outcome in addition to the process.
Accordingly, the accountability mechanisms, including this
reconsideration request, provide affected parties like the
Requestor with avenues for redress of purported wrongs,
and substantively review the decisions of third-party
service providers, including the CPE Provider. This is not
grounds for reconsideration. (See id.)

B. The Rebuttal Does Not Raise Arguments or Facts That

Support Reconsideration.

The Board has carefully considered the Requestors' Rebuttal and
finds that the Requestors have not provided any additional
arguments or facts supporting reconsideration. The Rebuttal
claims that "the BAMC's Recommendation is based on both
factual errors and on a misrepresentation of Requestors' position
and of the applicable rules." (Rebuttal, Pg. 1)

consider the claims raised in the Requestors' 16 January 2018
and 22 February 2018 correspondence when the Board adopted
the 2018 Resolutions. This claim is factually incorrect and does
not support reconsideration. The Requestors' 16 January 2018
letter did not identify any specific challenges to the CPE Process
Review Reports, but instead only made passing references to the
Requestors' broad "concerns" about transparency, the
methodology employed by FTI, due process, and alleged
disparate treatment and inconsistencies.?*> These "concerns"
were then detailed in the Requestors' 1 February 2018 letter,
which the Board acknowledged and considered in the 2018
Resolutions.?** Further, contrary to the Requestors' claim, the
Board did acknowledge and consider the Requestors' 22
February 2018 letter.?4°

ignored" many of the Requestors' challenges to the CPE
Provider's determination that the HTLD Application satisfied the
requirements for community priority, and the Board's decision not
to cancel the HTLD Application.?*® This claim is unsupported and
does not warrant reconsideration because, as the BAMC
explained (see BAMC Recommendation, Pgs. 4, 14-15), and the
Requests,?*” Reconsideration Requests, and the Despegar IRP
in accordance with established policies and procedures. With
"ignored" it, as the Requestors claim. Rather, it remains pending
and will be considered on the merits as soon as practicable
following the completion of the Requestors' oral presentation to
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not provided details concerning the selection process for FTl, the
Board finds that this argument has been sufficiently addressed by
the BAMC. (See BAMC Recommendation, Pgs. 13-14.) The
Requestors have not set forth any new evidence in the Rebuttal
supporting reconsideration.

Third, the Requestors repeat their argument that Board's
adoption of the 2018 Resolutions will prevent Requestors from
obtaining a "meaningful review of their complaints made in the
framework of [Request] 16-11."2¢ The Board finds that this
argument has been sufficiently addressed by the BAMC. (See
BAMC Recommendation, Pgs. 18-19.) The Requestors have not
set forth any new evidence in the Rebuttal supporting
reconsideration.

Fourth, with respect to the Requestors' due process claim, the
Requestors now assert that "the fact that the BAMC refuses to
hear [Requests] 16-11 and 18-6 together limits Requestors' due
process rights even further.">*° The Requestors state that they
"cannot accept the BAMC's reasoning that both [Requests]
cannot be handled together because [Request] 16-11 was filed
under different (previous) Bylaws," and summarily conclude that
this will result in Request 16-11 being determined under "less
robust accountability standards" than Request 18-6.25° However,
the Requestors do not provide any basis for this assertion,
because there is none. As the BAMC explained, "the Requests
were filed under different Bylaws with different standards for
Reconsideration and involve different subject matters." (BAMC
Recommendation, Pg. 11.) Accordingly, reconsideration is not
warranted.

Finally, the Requestors again disagree with the scope of the CPE
Process Review and the methodology employed by FTI. The
Board finds that these arguments have been sufficiently
addressed by the BAMC. (See BAMC Recommendation, Pgs.
15-20.) The Requestors have not set forth any new evidence in
the Rebuttal supporting reconsideration.

Articles of Incorporation, Bylaws, and other established
procedures, by having a process in place by which a person or
Staff may request reconsideration of that actigr'lwcr)rr”inaction by the
Board. Adopting the BAMC's Recommendation has no financial

stability and resiliency of the domain name system.

This decision is an Organizational Administrative Function that
does not require public comment.
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No Resolutions taken.

3. Executive Session - Confidential:

a. President and CEO FY18 SR2 At-Risk Compensation and
Goals for FY19

Whereas, each Board member has confirmed that he/she does not have a
conflict of interest with respect to establishing the amount of payment for the
President and CEO's FY18 SR2 at-risk compensation payment.

Whereas, the Compensation Committee recommended that the Board approve
payment to the President and CEO for his FY18 SR2 at-risk compensation.

Whereas, the Compensation Committee has worked with the President and
CEO to develop a set of goals for his FY19 at-risk compensation component.

Resolved (2018.07.18.10), the Board hereby approves a payment to the
President and CEO for his FY18 SR2 at-risk compensation component.

Resolved (2018.07.18.11), the Board hereby approves the President and CEO
goals for his FY19 at risk compensation component.

Rationale for Resolutions 2018.07.18.10 — 2018.07.18.11

When the President and CEO was hired, he was offered a base salary, plus an
at-risk component of his compensation package. This same structure exists
and CEO is to be evaluated against specific géérlrér,”\}vhich the President and
CEO sets in coordination with the Compensation Committee and the Board.

Following FY18 SR2, which is a scoring period that ran from 16 November
2017 through 15 May 2018, the President and CEO provided to the
Compensation Committee his self-assessment of his achievements towards his
goals for the FY18 SR2 measurement period. After reviewing, the
Compensation Committee discussed and agreed with the President's self-
assessment. Following discussion, the Compensation Committee
recommended that the Board approve the President and CEQO's at-risk
compensation for the second scoring period of FY18. The Board agrees with
the Compensation Committee's recommendation.

The Compensation Committee also discussed a set of goals for the President
and CEO for his FY19, which the Compensation Committee Chair discussed
with the President and CEO. The Board has evaluated these goals and agrees

interest in that it helps ensure that President and CEO is sufficiently
compensated in line with his performance in furtherance of the Mission, and

Operating plans.

While the decision to pay the President and CEO his at-risk compensation for
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contemplated in the FY18 budget. This decision will not have an impact on the
security, stability or resiliency of the domain name system.

This is an Organizational Administrative Function that does not require public
comment.

b. b. President and CEO Executive Services Agreement — One
Year Extension

Whereas, the President and CEQ's Executive Services Agreement (Agreement)
has a term of 23 May 2016 through 23 May 2021.

Whereas, the President and CEO has requested that the Board extend his
Agreement by an additional year so that the Agreement will run through May
2022.

Whereas, the Compensation Committee has recommended that the Board
approve a one-year extension to the Agreement.

Whereas, all members of the Board have determined that they have no conflict
in relation to making this decision.

Resolved (2018.07.18.12), the Board hereby approves a one-year extension to
the President and CEQO's Executive Services Agreement term, which as
extended will now expire on 23 May 2022.

Resolved (2018.07.18.13), the Board hereby authorizes the General Counsel
and Secretary to take all steps necessary to amend the President and CEQ's
Executive Services Agreement term in accordance with and limited to the
amendment approve through this resolution.

Rationale for Resolutions 2018.07.18.12 — 2018.07.18.13

The President and CEO has asked the Board to consider a one year extension
to his current Executive Services Agreement (Agreement). The President and
CEOQO's current term began on 23 May 2016, and runs for a term of five years, or
through 23 May 2021. With such a one-year extension, the President and
CEOQ's Agreement will expire in May 2022 rather than May 2021.

The President and CEO has asked for this extension now because, among
other things, it helps ensure that he can properly live and perform his duties
while he is based in Los Angeles, as required by his Agreement. In particular,
this short extension helps align the expiration of the Agreement with the
President and CEO's Visa renewal which, when obtained, will have a three-year
term and will expire in 2022.

The Compensation Committee has discussed the President and CEQO's request
for a one-year extension with the Committee, as well as with the President and

CEO directly. The Compensation Committee evaluated the request, as well as

the President and CEQ's performance to date, and has recommended that the

Board approve the President and CEQ's request.

The Committee has noted, and the Board agrees, that the President and CEO

has a very demanding job. Approving this short extension to his contract will,
among other things, help reduce the burden on the President and CEO to
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perform his job and remain based in the Los Angeles region where the Board
wants him to remain during the pendency of his Agreement.

Following a discussion with the full Board, the Board agrees that it makes
sense to approve the one-year extension to the President and CEQO's
Agreement. Easing the burden on the President and CEO's ability to perform
his duties while remaining based in Los Angeles will have a beneficial impact
on ICANN, and will help ensure that ICANN continues to fulfill its mission and

act in the public interest.

While the decision to extend the President and CEQ's Agreement will have a
will be accounte'criﬂf'c;f”iﬁ- the FY21 and FY22 budget development processes.
This decision will not have a direct impact on the security, stability or resiliency
of the domain name system.

This is an Organizational Administrative Function that does not require public
comment.

c. Officer Compensation

compensation packages for its personnel.

Whereas, independent market data provided by outside expert compensation
consultants indicates that current and proposed increases to compensation
amounts for the President, GDD, the General Counsel & Secretary, the SVP,
Policy Development Support, the SVP & CFO, and the SVP, Engineering & CIO

compensation based on comparable market data for the respective positions.

Whereas, the proposed maximum increase for the above Officers is less than
the 2018 reported U.S. inflation rate and less than the reported Consumer Price
Index cost-of-living increases for the geographic regions in which the Officers
reside.

Whereas, independent market data provided by outside expert compensation
consultants indicates that current compensation for the SVP & COO is slightly

based on comparable market data for the respective job.

Whereas, given the additional responsibilities that the SVP & COO has

50% and 75% of comparable market positions is entirely reasonable in this
circumstance.

Whereas, each Board member has confirmed that they are not conflicted with

Resolved (2018.07.18.14), the Board grants the President and CEO the
discretion to adjust the compensation for FY19, effective 1 July 2018, of: (i)
Akram Atallah, President, GDD; (ii) John Jeffrey, General Counsel & Secretary;
(iii) David Olive, SVP, Policy Development Support; (iv) Susanna Bennett, the
SVP & COO; and (v) Ashwin Rangan, the SVP Engineering & CIO, in
accordance with the independent study on comparable compensation, subject
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to a limitation that their annual base salaries shall not increase by more than
1.8% per annum from their current rates.

Resolved (2018.07.18.15), the Board grants the President and CEO the
discretion to adjust the compensation for FY19, effective 1 July 2018, of Xavier
Calvez, the SVP & CFO, in accordance with the independent study on
comparable compensation, subject to a limitation that his annual base salary
shall not increase by more than 4.79% per annum from his current rate.

Rationale for Resolutions 2018.07.18.14 — 2018.07.18.15

The goal of the organization's compensation program is to provide a
competitive compensation package. The organization's general compensation
philosophy is to pay base salaries within a range of the 50th — 75th percentile of
the market for a particular position, including an annual cost of living adjustment
(COLA) based on local inflation and market conditions.

Each of the Officers at issue in this resolution resides in the United States, with
five residing in the greater Los Angeles area and one in the District of
Columbia. As of May 2018, the U.S. inflation rate was reported as 2.8%, while
the Consumer Price Index (CPI), the commonly accepted metric for cost-of-
living increases, increased in the greater Los Angeles area by 4.1% and
increased in the District of Columbia by 2.5%.

increase the FY 18 base salaries of: (i) the President, GDD, the General
Counsel & Secretary, the SVP, Policy Development Support, the SVP & COO
and the SVP, Engineering & CIO by up to 1.8% of their current base salaries;
and (ii) the SVP & CFO, by up to 4.79% of his current base salary. The
President and CEO has also informed the Board that he intends to also

Executive Team who are not Officers (which does not require Board approval).

The requested increases for each of the Officers listed in (i) in the immediately
above paragraph, are less than both the standard U.S. inflation rate and the
local CPI increases. The increase for the SVP & CFO listed in (ii) in the
immediately above paragraph, includes an additional 2.99% increase. The
additional increase is based on the independent market data provided by the
organization's outside compensation experts. The market data indicates that
the overall 4.79% increase will align the salary for the SVP & CFO to the 50
percentile of the market for that position — the low end of the compensation
range.

The salary adjustments provided under this resolution will assist these officers

public interest.
There will be some fiscal impact to the organization, but that impact will be
covered in the FY19 budget. This resolution will not have any direct impact on

the security, stability and resiliency of the domain name system.

This is an Organizational Administrative function that does not require public
comment.
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d. Ombudsman FY18 At-Risk Compensation

Whereas, the Compensation Committee recommended that the Board approve
payment to the Ombudsman of his FY 18 at-risk compensation.

Resolved (2018.07.18.16), the Board hereby approves a payment to the
Ombudsman of his FY18 at-risk compensation component.

Rationale for Resolution 2018.07.18.16

Annually the Ombudsman has an opportunity to earn a portion of his
compensation based on specific performance goals set by the Board, through
the Compensation Committee. This not only provides incentive for the
Ombudsman to perform above and beyond his regular duties, but also leads to
regular touch points between the Ombudsman and Board members during the
year to help ensure that the Ombudsman is achieving his goals and serving the

Evaluation of the Ombudsman's objectives results from both the Ombudsman
self-assessment as well as review by the Compensation Committee, leading to
a recommendation to the Board.

Evaluating the Ombudsman's annual performance objectives is in furtherance

While there is a fiscal impact from the results of the scoring, that impact was
already accounted for in the FY18 budget. This action will have no impact on
the security, stability or resiliency of the domain name system.

This is an Organizational Administrative Function that does not require public
comment.

e. Extension of Ombudsman Contract

Whereas, the current Ombudsman's contract concluded on 30 June 2018.

Whereas, the scope and breadth of the Ombudsman's office is still being
reviewed by the Community through its Work Stream 2 work.

Whereas, in order to ensure that the Office of the Ombudsman remains
operational, the Compensation Committee has recommended that the Board
extend the Ombudsman's contract by two years following the recent conclusion
of his contract term, which expired on 30 June 2018; the extension will cover
the period from 1 July 2018 through 30 June 2020, or until the Board selects
ICANN's next Ombudsman, whichever is sooner.

the time period from 1 July 2018 through 30 June 2020, or until the Board
selects ICANN's next Ombudsman, whichever is sooner.

Resolved (2018.07.18.18), the Board directs the President and CEO, or his
designee(s), to take all steps necessary to effectuate the Ombudsman's
contract extension.
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Resolved (2018.07.18.19), the Board directs the President and CEO, or his
designee(s), to ensure that, following the community work relating to the
Ombudsman, and the Board's adoption of any relevant recommendations, the
search for the next Ombudsman begins as soon as feasible and practicable.

Rationale for Resolutions 2018.07.18.17 — 2018.07.18.19

Article 5 of the Bylaws at
https://www.icann.org/resources/pages/governance/bylaws-en/#article5.)

mechanisms, including the scope and breadth of the Ombudsman'’s office.
Once the Community work is completed, and the Board adopts the relevant
recommendations there will almost certainly be changes to the role and

Ombudsman before the Work Stream 2 work relating to the scope of the
Ombudsman's office is completed may prove inefficient and premature.
However, ICANN must ensure that the Ombudsman's office remains
operational during this time period. Mr. Waye, has been serving as the
Ombudsman for approximately two years, and served as the Adjunct

Ombudsman for 10 years prior to that. He is extremely familiar with and well

2016.

The Board also notes that there are discussions to possibly add a new Adjunct
Ombudsman, a role that the current Ombudsman served for 10 years before

sure the Office can address complaints that may be submitted pursuant to the
Community Anti-Harassment Policy.

included in the budget, outside of the anticipated potential costs of the search
for the new Ombudsman. This decision will not have any impact on the security,
stability or resiliency of the domain name system.

This decision is an Organizational Administrative Function that does not require
public comment.

Published on 20 July 2018
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' Rebuttal at Pg. 3.
2 Request 18-1.

3 DIDP Request No. 20180110-1, https://www.icann.org/en/system/files/files/didp-20180110-
1-ali-request-redacted-10jan18-en.pdf (internal citations omitted).

4 DIDP Request No. 20180110-1, https://www.icann.org/en/system/files/files/didp-20180110-
1-ali-request-redacted-10jan18-en.pdf (internal citations omitted).

5 DIDP Request No. 20180110-1, https://www.icann.org/en/system/files/files/didp-20180110-
1-ali-request-redacted-10jan18-en.pdf (internal citations omitted).

61d., § 6, at Pg. 9-10.

7 Id. The 2018 DIDP Response noted that the Requestor had previously requested certain of
these materials in its prior DIDP Requests. See id.

8 https://www.icann.org/resources/pages/didp-2012-02-25-en.

9 Request 18-1, § 6, at Pg. 9 (internal quotation marks omitted).
0d., § 6, at Pg. 8.

.

2 Request 18-1, § 6, at Pg. 8.

'3 Request 18-1, § 6, at Pg. 10.

42018 DIDP Response at Pg. 9-21.

June 2017), at Pg. 3, available at https://www.icann.org/en/system/files/files/irp-amazon-
procedural-order-3-07jun17-en.pdf.

6 Request 18-1, § 6, at Pg. 9.

7 1d.

8 DIDP Nondisclosure Conditions.
9 Request 18-1, § 6, at Pg. 9.

20 /g,

The Requestor appears to have quoted from the 11 February 2016 Bylaws, although it
references the 22 July 2017 Bylaws in the footnotes of Request 18-1. See Request 18-1, § 6,
Pg. 7, § 8, Pg. 12. The BAMC considers Request 18-1 under the Bylaws in effect when the
Requestor submitted the reconsideration request, which are the current Bylaws, enacted 22
July 2017. Accordingly, the BAMC evaluates the Requestor's claims under the 22 July 2017
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version of the Bylaws.

June 2017), at Pg. 3, available at https://www.icann.org/en/system/files/files/irp-amazon-
procedural-order-3-07jun17-en.pdf.

Provider, Exhibit A, § 5, at Pg. 6, 21 November 2011, available at
https://newgtlds.icann.org/en/applicants/cpe.

28 See, e.g., Response to Request 20150312-1 at Pg. 2, available at
https://www.icann.org/en/system/files/files/didp-response-20150312-1-gannon-25mar15-
en.pdf.

29 Request 18-1, § 6, at Pg. 6-7 (quoting Charles T. Kotuby Jr., "General Principles of Law,
International Due Process, and the Modern Role of Private International Law," 23 Duke J. of
Comparative and Int'l L. 411, 422 (2013) and Charles T. Kotuby & Luke A. Sobota, General

Principles of Law and International Due Process: Principles and Norms Applicable in
Transnational Disputes 179 (Mar. 15, 2017)).

31 Cal. Corp. Code § 5150(a) (authorizing the board of a nonprofit public benefit corporation to
adopt and amend the corporation's bylaws).

32 For the same reasons, the Board was not required to direct FTI to "attempt[] to gather
additional information and alternate explanations from community priority applicants, including

DotMusic, to ensure that it was conducting a fair and thorough investigation about the CPE
Process" or to instruct FTI to evaluate the substance of the research or interview or accept

3,5, https://www.icann.org/en/system/fiIes/correspondence/ali-to-icann-l:.)rc;é'rrdr-'ﬁ—Gjan18-en.pdf.
33 Rebuttal at Pg. 3.

34 Rebuttal at Pg. 8.

35 BAMC Recommendation at Pg. 12.

36 Rebuttal at Pgs. 7-8.

37 BAMC Recommendation at Pgs. 19-25.

38 Rebuttal at Pg. 8.

39 https://www.icann.org/news/announcement-4-2017-06-02-en.

40 https://www.icann.org/news/announcement-2017-09-01-en.

41 https://www.icann.org/news/announcement-2017-12-13-en.

42 https://newgtlds.icann.org/en/applicants/cpe.
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43 Rebuttal at Pg. 3.

June 2017), at Pg. 3.

45 Rebuttal at Pg. 6.

46 Rebuttal at Pg. 9.

47 Rebuttal at Pg. 7, n. 29.

48 See Scope 2 Report at Pg. 7-8, https://www.icann.org/en/system/files/files/cpe-process-
review-scope-2-cpe-criteria-analysis-13dec17-en.pdf. See also EIU Consulting Agreement
Statement of Work #2 — Application Evaluation Services 12 Mar 2012, at Pg. 8, available at
https://newgtlds.icann.org/en/applicants/cpe#process-review.

49 Rebuttal at Pg. 4.

50 Rebuttal at Pg. 4.

Review through Arbitration (2017), p. XXIV.

52 Rebuttal, at Pg. 1.

53 Request 18-2.

54 See Request 18-2.

55 1d. § 6, at Pg. 10.

56 https://www.icann.org/resources/pages/didp-2012-02-25-en.

57 Request 18-2, § 6, at Pg. 10 (internal quotation marks and citations omitted).
8 d., § 6, at Pg. 10.

9 1d.

60 jg., § 6 at Pg. 10-11.

612018 DIDP Response at Pg. 9-22.

June 2017), at Pg. 3, available at https://www.icann.org/en/system/files/files/irp-amazon-
procedural-order-3-07jun17-en.pdf.

63 q.
64 1q.
65 DIDP Nondisclosure Conditions.

66 Request 18-2, § 6, at Pg. 11.
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69 Jd., Art. 1, § 1.2(a)(vi); Request 18-2, § 6, at Pg. 9-10. The Requestor appears to have
quoted from the 11 February 2016 Bylaws, although it references the 22 July 2017 Bylaws in
the footnotes of Request 18-2. See Request 18-2, § 6, at Pg. 9. The BAMC considers
Request 18-2 under the Bylaws in effect when the Requestors submitted the reconsideration
request which are the current Bylaws, enacted 22 July 2017. Accordingly, the BAMC
evaluates the Requestor's claims under the 22 July 2017 version of the Bylaws.

June 2017), at Pg. 3, available at https://www.icann.org/en/system/files/files/irp-amazon-
procedural-order-3-07jun17-en.pdf.

3 See, e.g., Response to Request 20150312-1 at Pg. 2, available at
https://www.icann.org/en/system/files/files/didp-response-20150312-1-gannon-25mar15-
en.pdf.

4 d.

75 Request 18-2, § 6, at Pg. 8 (quoting Charles T. Kotuby Jr., "General Principles of Law,
International Due Process, and the Modern Role of Private International Law," 23 Duke J. of
Comparative and Int'l L. 411, 422 (2013) and Charles T. Kotuby and Luke A. Sobota, General
Principles of Law and International Due Process: Principles and Norms Applicable in
Transnational Disputes 179 (Mar. 15, 2017)).

T Cal. Corp. Code § 5150(a) (authorizing the board of a nonprofit public benefit corporation to
adopt and amend the corporation's bylaws).

stakeholders and affected parties regarding the scope or methodology for the investigation,"
or to instruct FTI to evaluate the substance of the research or interview or accept documents

https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-15jan18-en.pdf.
79 Rebuttal, at Pg. 1.

80 Rebuttal, at Pg. 1.

82 |d.; see also, e.g., Board Determination on Request 17-3,
https://www.icann.org/resources/board-material/resolutions-2017-09-23-en#2.b; Board
Determination on Request 17-1, https://www.icann.org/resources/board-material/resolutions-
2017-06-24-en#2.d. Reconsideration also is appropriate if the requestor shows that it was
adversely affected by Board or Staff action or inaction taken without consideration of material
information, or taken as a result of reliance on false or inaccurate relevant information.

83 Rebuttal, at Pg. 3.
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8 1d.

85 BAMC Recommendation, Pgs. 21-27.

86 Rebuttal, at Pgs. 6-7.

87 Rebuttal, at Pg. 9.

88 https://www.icann.org/news/announcement-4-2017-06-02-en.
89 https://www.icann.org/news/announcement-2017-09-01-en.
90 https://www.icann.org/news/announcement-2017-12-13-en.
1 https://newgtlds.icann.org/en/applicants/cpe.

92 Rebuttal at Pg. 9.

93 Rebuttal, at Pg. 2.

9 Rebuttal at Pg. 2.

Review through Arbitration (2017), p. XXIV.
9 See generally Rebulttal.
97 Request 18-3, § 5, at Pg. 2.

98 Request 18-3, § 9, at Pgs. 4-5.

at https://www.icann.org/resources/pages/approach-processes-2012-02-25-en.

100 See Notice of Termination, at Pg. 4.

101 Request 18-3, § 9, at Pgs. 4-5.

103 Contractual Compliance staff confirmed this fact during investigation of Request 18-3.
104 See, e.g., Attachment E, at Pg. 25.

105 /d., at Pg. 5.

106 Jq.

107 Request 18-3, § 9, at Pg. 5.

108 14,

10 jg. § 1.£..

111
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Id. § 2.
M2d. § 4.

113 See Notice of Termination, at Pg. 5. This was further confirmed with Contractual
Compliance staff during investigation of Request 18-3.

115 19, § 3.4.3.

118 Request 18-3, § 9, at Pgs. 6-7.
17 See generally, Attachment E.
118 Iq, at Pgs. 13-14, 18.

19 Attachment E, Pg. 9.

120 See Informal Resolution Process, available at
https://www.icann.org/en/system/files/files/informal-resolution-07mar17-en.pdf.

121 Notice of Breach, at Pgs. 1-2.
122 ERRP § 4.1, available at https://www.icann.org/resources/pages/errp-2013-02-28-en.
123 Request 18-3, § 9, at Pg. 8.

124 See Notice of Breach, at Pg. 2; Notice of Termination, at Pg. 2. This fact was confirmed by
Contractual Compliance staff during investigation of Request 18-3.

125 Request 18-3, § 9, at Pg. 9 (emphasis added).
127 Notice of Breach, at Pg. 2; Notice of Termination, at Pg. 2.
128 Id.

129 See Complaints and Disputes FAQ, Question 32, available at
https://www.icann.org/resources/pages/faqs-84-2012-02-25-en#32.

130 See Attachment 1 to BAMC Recommendation on Request 18-3, available at
https://www.icann.org/en/system/files/files/reconsideration-18-3-astutium-bamc-

recommendation-attachment-1-05jun18-en.pdf.

131 Rebuttal (citing Pg. 25 of BAMC Recommendation).

forms when access to RADAR was restored. . . .").

133 Registrar Information Specification Updates, available at
https://www.icann.org/resources/pages/registrar-contact-updates-2015-09-22-en.

134 https://iwww.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26apr17-en.pdf.
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135 https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.

136 https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.

137 See generally Rebuttal.

Board, at Pg. 3, https://www.icann.org/en/system/files/files/reconsideration-16-3-et-al-dotgay-
dechert-to-icann-board-bamc-redacted-23mar18-en.pdf (FTI did not interview applicants); 15
https://www.icann.org/en/syste.rﬁr/rfirlrérsrl‘correspondence/aIi-to-icann-board-1 5jan18-en.pdf (FTI
did not interview or accept materials from applicants, and "received almost no input from the

CPE Provider")

139 See, e.g., Scope 2 Report at Pg. 3-9, https://www.icann.org/en/system/files/files/cpe-
process-review-scope-2-cpe-criteria-analysis-13dec17-en.pdf.

140 See CPE Process Review Update, 2 June 2017, available at
https://newgtlds.icann.org/en/applicants/cpe.

141 See Scope 2 Report at Pg. 7-8, https://www.icann.org/en/system/files/files/cpe-process-
review-scope-2-cpe-criteria-analysis-13dec17-en.pdf.

142 See Scope 2 Report at Pg. 7-8, https://www.icann.org/en/system/files/files/cpe-process-
review-scope-2-cpe-criteria-analysis-13dec17-en.pdf.

143 See Scope 2 Report at Pg. 7-8, https://www.icann.org/en/system/files/files/cpe-process-
review-scope-2-cpe-criteria-analysis-13dec17-en.pdf. See also CPE Provider Consulting
Agreement Statement of Work #2 — Application Evaluation Services_12Mar2012, at Pg. 8,
available at https://newgtlds.icann.org/en/applicants/cpe#process-review.

144 1d. at Pg. 9.

145 Scope 1 Report, at Pg. 14, available at https://www.icann.org/en/system/files/files/cpe-
process-review-scope-1-communications-between-icann-cpe-provider-13dec17-en.pdf.

146 Id.

https://static.ptbl.co/static/attachments/170857/1522187137.pdf?1522187137.
148 Id.

149 Request 18-4, § 8, at Pg. 13.

The Requestor also points to reports that the Requestor and other CPE applicants submitted
in support of their CPE applications. For the same reasons that the independent reports
identified in text are not determinative of the outcome of the CPE Process Review, the CPE
applicants' expert reports are likewise not determinative. See Request 18-4, § 8, at Pg. 10,
13.

151 See Scope 1 Report at Pg. 3, available at https://www.icann.org/en/system/files/files/cpe-
process-review-scope-1-communications-between-icann-cpe-provider-13dec17-en.pdf.
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Scope 3 Report, at Pg. 3.
153 Scope 1 report, at Pgs. 3-6.

154 Id.

Applications and Human Rights Webinar, 18 January 2017, comments of M. Carvell and C.

Chalaby, at Pg. 12, 20-21, available at

https://community.icann.org/download/attachments/53772757 /transcript_ccwphrwebinar_180117.doc?
version=1&modificationDate=1484926687000&api=v2.

156 https://www.icann.org/resources/board-material/resolutions-2016-09-17-en.
157 Request 18-4, § 8, at Pg. 14.
158 Request 18-4, § 8, at Pg. 13.

159 |CANN Board Rationale for Resolutions 2018.03.15.08-2018.03.05.11, available at

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.

160 hitps://www.icann.org/en/system/files/correspondence/strub-to-chalaby-18feb18-en.pdf;
https://www.icann.org/en/system/files/correspondence/lovitz-to-board-01mar18-en.pdf;
https://www.icann.org/en/system/files/correspondence/mazzone-to-baxter-06mar18-en.pdf.

161 Request 18-4, § 6, at Pg. 4.

162 See ICANN Board Rationale for Resolutions 2018.03.15.08-2018.03.05.11, available at

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.
163 Request 18-4, § 8, at Pg. 12.

164 See BAMC Recommendation on Request 18-2, available at
https://www.icann.org/en/system/files/files/reconsideration-18-2-dotgay-bamc-
recommendation-request-05jun18-en.pdf.

165 See generally Rebuittal.

166 Rebuttal, Pg. 1.

167 1a.

168 Bylaws, Art. IV, § 2.12, effective 11 February 2016. Prior to 22 July 2017, the BGC was

4.2(e), available at https://www.icann.org/resources/pages/bylaws-2016-09-30-en#article4.
Following 22 July 2017, the Board Accountability Mechanisms Committee (BAMC) is tasked
with reviewing and making recommendations to the Board on reconsideration requests. See

lhrtrtrbérzr/r/'Www.icann.org/resources/pages/governance/bylaws-en/#article4.
169 Rebuttal, Pg. 2.
170 Rebuttal, Pg. 6.

171 Rebuttal, Pg. 8.
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172 https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26apr17-en.pdf.

173 https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.
174 https:/lwww.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.

75 See generally Rebulttal.

at Pg. 3, https://www.icann.org/en/system/files/files/reconsideration-16-3-et-al-dotgay-
dechert-to-icann-board-bamc-redacted-23mar18-en.pdf (FTI did not interview applicants); 16

https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-16jan18-en.pdf
(alleging that FTI "deliberately ignored the information and materials provided by the
applicants").

77 See, e.g., Scope 2 Report at Pg. 3-9, https://www.icann.org/en/system/files/files/cpe-
process-review-scope-2-cpe-criteria-analysis-13dec17-en.pdf.

78 See CPE Process Review Update, 2 June 2017,
https://newgtlds.icann.org/en/applicants/cpe.

179 See Scope 2 Report at Pg. 7-8, https://www.icann.org/en/system/files/files/cpe-process-
review-scope-2-cpe-criteria-analysis-13dec17-en.pdf.

180 See Scope 2 Report at Pg. 7-8, https://www.icann.org/en/system/files/files/cpe-process-
review-scope-2-cpe-criteria-analysis-13dec17-en.pdf.

181 See Scope 2 Report at Pg. 7-8, https://www.icann.org/en/system/files/files/cpe-process-

review-scope-2-cpe-criteria-analysis-13dec17-en.pdf. See also CPE Provider Consulting
Agreement Statement of Work #2 — Application Evaluation Services_12Mar2012, at Pg. 8,
available at https://newgtlds.icann.org/en/applicants/cpe#process-review.

182 1d. at Pg. 9.

183 Scope 1 Report, at Pg. 14, available at https://www.icann.org/en/system/files/files/cpe-
process-review-scope-1-communications-between-icann-cpe-provider-13dec17-en.pdf.

184 Id.

https://static.ptbl.co/static/attachments/170857/1522187137.pdf?1522187137.
186 Id.
187 Request 18-5, § 6, at Pg. 6.

188 See Scope 1 Report at Pg. 3, available at https://www.icann.org/en/system/files/files/cpe-
process-review-scope-1-communications-between-icann-cpe-provider-13dec17-en.pdf.

189 Scope 3 Report, at Pg. 3.
190 1q.,

191 This is equally true of the reports of Dr. Blomqvist and Professor Eskridge that Requestor
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cites for their disagreement with the CPE Review's conclusion. See Request 18-5, § 6, at Pg.
8.

Applications and Human Rights Webinar, 18 January 2017, comments of M. Carvell and C.

Chalaby, at Pg. 12, 20-21, available at

https://community.icann.org/download/attachments/53772757 /transcript_ccwphrwebinar_180117.doc?
version=1&modificationDate=1484926687000&api=v2.

193 https://www.icann.org/resources/board-material/resolutions-2016-09-17-en.
194 Request 18-5, § 6, at Pg. 10.
195 Scope 2 Report, at Pg. 8.

1% d., § 6, at Pg. 11.

198 Recommendation of the BAMC on Request 18-1, available at
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-
recommendation-request-05jun18-en.pdf.

199 https://www.icann.org/resources/board-material/resolutions-2016-09-17-en.

available at https://www.icann.org/en/system/files/files/final-declaration-03mar15-en.pdf.
201 Request 18-5, § 6, p. 11-12.

202 See generally BAMC Recommendation.

203 Request 18-5, § 6, at Pg. 13.

204 Request 18-5, § 6, at Pg. 3.

205 gee ICANN Board Rationale for Resolutions 2018.03.15.08-2018.03.05.11, available at

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.
206 see generally Rebuttal.

207 Rebuttal, Pg. 1.

208 Id.

209 Bylaws, Art. IV, § 2.12, effective 11 February 2016. Prior to 22 July 2017, the BGC was

4.2(e), available at https://www.icann.org/resources/pages/bylaws-2016-09-30-en#article4.
Following 22 July 2017, the Board Accountability Mechanisms Committee (BAMC) is tasked
with reviewing and making recommendations to the Board on reconsideration requests. See

.Hrtrtrbrérzr/r/'Www.icann.org/resources/pages/governance/bylaws-en/#article4.

210 Rebuttal, Pg.

211 Rebuttal, Pg. 6.
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212 Rebuttal, Pg. 8.

213 https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26apr17-en.pdf.

214 https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.
215 https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.
216 Rebuttal, Pg. 1.

217 Request 18-6, § 7, at Pg. 6-7.

218 1 February 2018 letter from Petillion to BAMC at Pg. 1-2, available at
https://www.icann.org/en/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-icann-
bamc-redacted-01feb18-en.pdf.

219 See CPE Process Review Update, 2 June 2017, available at
https://newgtlds.icann.org/en/applicants/cpe.

220 See jd.

221 See, e.g., FTI Scope 1 Report at Pg. 3, available at
https://www.icann.org/en/system/files/files/cpe-process-review-scope-1-communications-
between-icann-cpe-provider-13dec17-en.pdf.

222 3cope 1 Report at Pgs. 3-6.

223 Id. at Pg. 6.

at https://www.icann.org/en/system/files/files/didp-20180115-1-ali-response-redacted-
14feb18-en.pdf.

225 See BAMC Recommendation on Request 18-1, available at
https://www.icann.org/en/system/files/files/reconsideration-18-1-dotmusic-bamc-
recommendation-request-05jun18-en.pdf; see also BAMC Recommendation on Request 18-
2, available at https://www.icann.org/en/system/files/files/reconsideration-18-2-dotgay-bamc-
recommendation-request-05jun18-en.pdf.

226 1 February 2018 letter from Petillion to BAMC at Pg. 2,, available at
https://www.icann.org/en/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-icann-
bamc-redacted-01feb18-en.pdf. See also Request 18-6, § 7, at Pg. 7.

227 1 February 2018 letter from Petillion to BAMC, at Pg. 2.

228 See, e.g., Scope 2 Report at Pg. 3-9, https://www.icann.org/en/system/files/files/cpe-
process-review-scope-2-cpe-criteria-analysis-13dec17-en.pdf.

229 See CPE Process Review Update, 2 June 2017, available at
https://newgtlds.icann.org/en/applicants/cpe.

230 See Scope 2 Report at Pg. 7-8.

231 See Scope 2 Report at Pg. 7-8.
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232 See id. See also CPE Provider Consulting Agreement Statement of Work #2 — Application
Evaluation Services_12Mar2012, at Pg. 8, available at
https://newgtlds.icann.org/en/applicants/cpe#process-review.

233 Scope 1 Report, at Pg. 14, available at https://www.icann.org/en/system/files/files/cpe-
process-review-scope-1-communications-between-icann-cpe-provider-13dec17-en.pdf.

234 1 February 2018 letter from Petillion to BAMC, at Pg. 3, citing Despegar IRP Panel
Declaration, ] 146.

235 Id. at Pg. 4

236 Despegar IRP Panel Declaration, ] 146 (emphasis added).

237 See 1 February 2018 letter from Petillion to BAMC, available at
https://www.icann.org/en/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-icann-
bamc-redacted-01feb18-en.pdf. See also Request 18-6, § 7, at Pg. 7.
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239 Request 18-6, § 7, at Pg. 6-7.

240 19. § 5, at Pg. 3.

241 See ICANN Board Rationale for Resolutions 2018.03.15.08-2018.03.05.11, available at

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.

242 Cal. Corp. Code § 5150(a) (authorizing the board of a nonprofit public benefit corporation
to adopt and amend the corporation's bylaws).

243 https://www.icann.org/en/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-
icann-bamc-redacted-16jan18-en.pdf.

244 https://www.icann.org/resources/board-material/resolutions-2018-03-15-en#2.a.
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Board also acknowledges the 22 February 2018 letter from applicants Travel Reservations
SRL, Minds + Machines Group Limited, Radix FXC, dot Hotel Inc. and Fegistry LLC
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246 Rebuttal, Pg. 2.

Requests submitted by other parties in January 2018. See Rebuttal, Pgs. 6-8. The Board
finds that this argument has been sufficiently addressed by the BAMC. (See BAMC
Recommendation, Pgs. 14-15.) The Requestors have not set forth any new evidence in the
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TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on a date and time to be set by the Court, in Department N
of this Court, located at 1725 Main Street, Santa Monica, CA 90401, defendant Internet
Corporation for Assigned Names and Numbers (“ICANN”) will and hereby does demur to
Plaintiffs Fegistry, LLC’s, Radix Domain Solutions PTE Ltd.’s, and Domain Venture Partners
PCC Limited’s (collectively, “Plaintiffs’’) Complaint (“Complaint”) in its entirety.

First, Plaintiffs’ entire Complaint is barred by a covenant not to sue to which Plaintiffs
agreed in 2012. Second, Plaintiffs” Complaint fails to state a claim for any of the eight causes of
action, and Plaintiffs lack standing to pursue several of their claims. Accordingly, the Complaint
should be dismissed with prejudice.

This motion is based upon this notice of motion, the accompanying memorandum of
points and authorities, the declaration of Eric P. Enson, the Request for Judicial Notice and
exhibits concurrently filed in support thereof, the papers, pleadings and other records on file

herein, and such further evidence and argument as may be presented to the Court.

Dated: January 22, 2021 JONES DAY

By: /s/ Eric P. Enson

Eric P. Enson

Attorneys for Defendant
INTERNET CORPORATION FOR
ASSIGNED NAMES AND NUMBERS
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DEMURRER
Defendant the Internet Corporation for Assigned Names and Numbers (“ICANN”) hereby
demurs to Plaintiffs Fegistry, LLC’s, Radix Domain Solutions PTE Ltd.’s, and Domain Venture
Partners PCC Limited’s (collectively, “Plaintiffs””) Complaint (“Complaint”) on each of the
following grounds:

DEMURRER TO ALL CAUSES OF ACTION

1. All causes of action fail to state f