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ARIF HYDER ALI

Contact Information Redacted

10 June 2017

VIA E-MAIL

Chris Disspain Jeffrey A. LeVee, Esq.

Chair, ICANN Board Governance Jones Day

Committee 555 South Flower Street
12025 Waterfront Drive, Suite 300 Los Angeles, CA 90071 2300

Los Angeles, CA 90094
Re: ICANN’s 2 June 2017 Community Priority Evaluation Process Review Update
Dear Messrs. Disspain and LeVee:

We write on behalf of our clients, DotMusic Limited (“DotMusic”) and dotgay LLC
(“dotgay”), regarding ICANN’s 2 June 2017 Community Priority Evaluation Process
Review Update (“CPE Process Review Update™).

Our review of ICANN’s CPE Process Review Update confirms that ICANN is in
violation of its commitments to operate transparently and fairly under its bylaws.! As
you are aware, after the ICANN Board announced in September 2016 that it is
conducting “an independent review of the process by which ICANN staff interacted with
the community priority evaluation provider, both generally and specifically with respect
to the CPE reports issued by the CPE provider,”? we sent multiple requests to ICANN
seeking, among others, the disclosure of the identity of the organization conducting the
independent review, the organization’s remit, the information it had been provided,

1 See e.g., Art. 11, Section 3.1, ICANN Bylaws, effective 11 February 2016 (“ICANN and
its constituent bodies shall operate to the maximum extent feasible in an open and
transparent manner and consistent with procedures designed to ensure fairness”); Art. I,
Section 2 (8) (“Make decisions by applying documented policies neutrally and
objectively, with integrity and fairness™).

2 Resolution of the ICANN Board, 17 Sept. 2016 (emphasis added).
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whether the evaluator will seek to consult with the affected parties, etc.® In fact, at one of
the sessions during the ICANN GDD Madrid Summit Meeting, Constantine Roussos, the
Founder of DotMusic, directly asked the ICANN CEO, Staff and Chair of the BGC Chris
Disspain to disclose the name of the independent investigator retained by ICANN to
review the CPE Process. However, no one from ICANN disclosed any information about
the independent investigator.* At the same GDD Madrid Summit Meeting, DotMusic
also made the same inquiry with the ICANN Ombudsman Herb Waye. The ICANN
Ombudsman stated that ICANN also did not disclose the name of the independent
investigator to him, despite DotMusic’s formal complaint with the Ombudsman that, inter
alia, requested such information to be disclosed in a transparent and timely manner.
ICANN continued to operate under a veil of secrecy; even Mr. Disspain’s 28 April 2017
letter and Mr. LeVee’s 15 May 2017 letter, failed to provide any meaningful information
in response to our requests.

It was only on 2 June 2017—after DotMusic and dotgay filed their requests for
documentary information® and two weeks before the investigator’s final findings are due
to ICANN—that ICANN issued the CPE Process Review Update. We now understand
that ICANN selected FTI Consulting, Inc. (“FTI”’) seven months ago in November 2016
to undertake a review of various aspects of the CPE process and that FTI has already
completed the “first track” of review relating to “gathering information and materials
from the ICANN organization, including interview and document collection.”

This is troubling for several reasons. First, ICANN should have disclosed this
information through its CPE Process Review Update back in November 2016, when it
first selected FTI. By keeping FTI’s identity concealed for several months, ICANN has
failed its commitment to transparency: there was no open selection of FTI through the

3 See e.g., Letter from Arif Ali to Goran Marby regarding DotMusic, dated 30 January
2017; Letter from Arif Ali to ICANN regarding DotMusic, dated 28 April 2017; and
Letter from Arif Ali to ICANN regarding DotMusic, dated 21 May 2017.

4 ICANN Madrid GDD Summit, May 9, 2017.

5 See Documentary Disclosure Information Policy (DIDP) Request 20170505-1 by Arif Ali
on Behalf of DotMusic Limited.

6 2 June 2017 CPE Process Review Update.
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Requests for Proposals process, and the terms of FTI’s appointment or the instructions
given by ICANN to FTI have not been disclosed to the CPE applicants. There is simply
no reason why ICANN has failed to disclose this material and relevant information to the
CPE applicants. Second, FTI has already completed the “first track” of the CPE review
process in March 2017 without consulting the CPE applicants. This is surprising given
ICANN’s prior representations that the FTT will be “digging very deeply” and that “there
will be a full look at the community priority evaluation.” Specifically, ICANN (i)
“instructed the firm that is conducting the investigation to look thoroughly at the
involvement of staff with the outside evaluators and outside evaluators' approach to it,
and they're digging in very deeply and [] trying to understand the complex process of the
new gTLD program and the community priority evaluation process,” and that (ii) “when
the Board Governance Committee and the board's discussions on it occurred, the request
was that there be a full look at the community priority evaluation, as opposed to just a
very limited approach of how staff was involved.”’

Accordingly, to ensure the integrity of FTI’s review, we request that ICANN:

1. Confirm that FTI will review all of the documents submitted by DotMusic and
dotgay in the course of their reconsideration requests, including all of the
documents listed in Annexes A and B;

2. ldentify ICANN employees, officials, executives, board members, agents, etc.
who were interviewed by FTI for the purposes of completing its “first track”
review;

3. Disclose the details of FTI’s selection process, including the Requests for
Proposals process, and the terms under which FTI currently operates for ICANN;
and

4. Confirm that ICANN will disclose FTI’s final report and findings to the CPE
applicants, including DotMusic and dotgay, immediately after FTI completes its
review.

! ICANN 58 Copenhagen Meeting, Public Forum 2 Transcript, March 16, 2017.
http://schd.ws/hosted_files/icann58copenhagen2017/60/I58CPH_Thul6Mar2017-
Public%20Forum%202-en.pdf, pp. 10 — 14.
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We remain available to speak with FTI and ICANN. We look forward to ICANN’s
response to our requests by 15 June 2017.

Sincerely,

/<

Arif Hyder Ali
Partner

cc: Krista Papac, ICANN Complaints Officer (krista.papac@icann.org)
Herb Waye, ICANN Ombudsman (ombudsman@icann.org)



Annex A
DotMusic Limited

Kex Documents

Description

1. | Expert Legal Opinion of Honorary Professor Dr. Jergen Blomqvist (17 June 2016)

2. | Expert Ethnomusicologist Opinion by Dr. Richard James Burgess (12 September 2016)

Joint Organisation Experts’ Opinion, prepared for ICANN, Organized Alliance of Music
3. | Communities Representing over 95% of Global Music Consumed, and DotMusic by Dr.
Noah Askin and Dr. Joeri Mol (11 October 2016)

Council of Europe, “Applications to ICANN for Community-Based New Generic Top
4. | Level Domains (gTLDs): Opportunities and challenges from a human rights perspective”
(3 November 2016)

Other Relevant Documents

Description

1. | Letter from Constantine Roussos to Christine Willet (12 July 2013)

2. | Letter from Christine Willet to Constantine Roussos (14 August 2013)

3. | Letter from Constantine Roussos to Christine Willet (8 October 2013)

4. | Letter from Christine Willet to Constantine Roussos (22 October 2013)




Description

5. | Reconsideration Request 14-8 (4 March 2014)

6. | Revised Reconsideration Request 14-8 (5 March 2014)

- Board Governance Committee Determination on Reconsideration Request 14-8 (22 March
" 12014)

8. | Reconsideration Request 14-28 (7 June 2014)

9. | Letter from Constantine Roussos to ICANN (13 June 2014)

10 Board Governance Committee Determination on Reconsideration Request 14-28 (24 June
" [ 2014)

11. | Letter from Constantine Roussos to ICANN (1 July 2014)

1 Letter from Jason Schaeffer to Robin Bew, Steve Crocker, Fadi Chehadé, Akram Atallah,
" | and Christine Willett (19 August 2014)

13. [ Letter from Rich Bengloff to ICANN (7 March 2015)

14 Letter from Constantine Roussos to ICANN and the EIU regarding FIM’s Support Letter
" | (31 March 2015)

15 Letter from Constantine Roussos to ICANN and the EIU regarding ISME’s Support Letter

“" | (31 March 2015)

16 Letter from Constantine Roussos to ICANN and the EIU regarding JMI’s Support Letter
" | (31 March 2015)

17. | Letter from Danielle M. Aguirre to ICANN and the EIU (14 April 2015)

18. | Letter from John Snyder to ICANN and the EIU (14 April 2015)




Description

19. | Letter tom ASCAP and BMI to ICANN (24 April 2015)

20. | Letter from Stephen M. Marks to ICANN (12 May 2015)

21. | Letter from Francis Moore to ICANN (18 May 2015)

22. | Letter from Jo Dipple to ICANN (19 May 2015)

23. | Letter from Rakesh Nigam to ICANN and the EIU (21 May 2015)

24. | Letter from Joe Lamond to ICANN and the EIU (30 July 2015)

25. | Letter from Thomas Theune to ICANN and the EIU(5 August 2015)

26. | Letter from Gilles Daigle to Steve Crocker and Fadi Chehadé (6 August 2015)

27. | Letter from Casey Rae to ICANN and the EIU (11 August 2015)

28. | Letter from Constantine Roussos to ICANN and the EIU (12 August 2015)

29. | Letter from Jason Schaeffer to ICANN regarding the CPE Analysis (12 August 2015)
30. | Letter from Jason Schaeffer to ICANN regarding an Opposition Letter (12 August 2015)
31. | Letter from Paul Zamek to ICANN and the EIU (17 August 2015)

32. | Letter from Dr. Florian Driicke and René Houareau to ICANN (18 August 2015)

33. [ Letter from Sarah Gardner to ICANN (26 August 2015)

34. [ Letter from Paul Zamek to ICANN and the EIU (2 September 2015)




Description

Letter from Paul Zamek to ICANN and the EIU (16 September 2015)

36.

Letter from Molly Neuman to ICANN (1 October 2015)

37.

Letter from Benoit Machuel to ICANN and the EIU (5 October 2015)

38.

Letter from Alison Wenham to ICANN and the EIU (6 October 2015)

39.

Letter from Jim Mahoney to ICANN (12 October 2015)

40. | Letter from Helen Smith to ICANN (13 October 2015)

41. | Letter from Paul Zamek to ICANN and the EIU (31 October 2015)

42. | Letter from Jason Schaeffer to ICANN (3 November 2015)

43. | Letter from Patrick Charnley to Steve Crocker and Fadi Chehadé (9 November 2015)

44. | Letter from Paul Zamek to ICANN and the EIU (9 November 2015)

45. | Letter from Paul Zamek to ICANN and the EIU (23 November 2015)

46. | Letter from Paul Zamek to ICANN and the EIU (1 December 2015)

47. | Letter from Christine Willet to Constantine Roussos and Paul Zamek (4 December 2015)
48. | Letter from Imogen Heap to ICANN and the EIU (9 December 2015)

49, Letter from the International Artist Organization to ICANN and the EIU (11 December

2015)




Description

50. | Letter from Paul Zamek to ICANN and the EIU (11 December 2015)

51. | Letter from Roxanne De Bastion to ICANN and the EIU (15 December 2015)
52. | Letter from Fran Healy to ICANN and the EIU (15 December 2015)

53. | Letter from Katie Melua to ICANN and the EIU (15 December 2015)

54. | Letter from Rumer Shirakbari to ICANN and the EIU (15 December 2015)
55. | Letter from Ed O’Brien to ICANN and the EIU (15 December 2015)

56. | Letter from Hal Ritson to ICANN and the EIU (15 December 2015)

57. | Letter from Imogen Heap to ICANN and the EIU (16 December 2015)

58. [ Letter from Constantine Roussos to ICANN and the EIU (16 December 2015)
59. | Letter from Paul Zamek to ICANN and the EIU (22 December 2015)

60. | Letter from Sandie Shaw to ICANN and the EIU (4 January 2016)

61. | Letter from Paul Zamek to ICANN and the EIU (11 January 2016)

62. | Letter from Amanda Palmer to ICANN and the EIU (19 January 2016)

63. | Letter from Paul Zamek to ICANN and the EIU (25 January 2016)

64. Letter from DotMusic Limited to ICANN and the EIU regarding ICANN Board

Governance Committee Determinations & Inconsistent Policies (10 February 2016)




Description

65. | Community Priority Evaluation Report regarding DotMusic Limited (10 February 2016)

66. | Reconsideration Request 16-5 (24 February 2016)
Letter from Patrick Charnley of IFPI copying ICANN Board Governance Committee

67. | regarding .MUSIC Community Priority Evaluation Report Application ID. 1-1115-14110
(24 February 2016)

68 Letter from International Federation of Phonographic Industry (IFPI) to ICANN (24

" | February 2016)

Letter From DotMusic Limited to ICANN Board Governance Committee regarding

69. | Reconsideration Request 16-5: ICANN Board and NGPC Policy Resolutions set precedent
for BGC (17 March 2016)
Letter from DotMusic Limited to ICANN BGC Chair Chris Disspain, ICANN BGC and

70. | ICANN Board regarding Response to .MUSIC LLC’s (“Far Further”) Letter; International
Law and Conventions (28 March 2016)

7 Letter from National Music Council to Messrs. Chehadé, Crocker, and Disspain regarding

" | ICANN decision to reject DotMusic’s application (28 March 2016)

72. | Letter from Jena L. Hoffman to ICANN and the EIU (5 May 2016)

73. | DotMusic Documentary Information Disclosure Policy Request (29 April 2016)
“Applications to ICANN for Community-Based New Generic Top Level Domains

74. | (¢TLDs): Opportunities and challenges from a human rights perspective” Council of
Europe report DGI(2016)17 (27 May 2016)

75. | DotMusic Reconsideration Request 16-7 (30 May 2016)

76 Letter from Arif Ali to Mr. Géran Marby regarding the ICANN Ombudsman Report (25

August 2016)




Description

77.

Letter from DotMusic Limited to ICANN regarding DotMusic Limited’s Notice Invoking
the Cooperative Engagement Process (14 September 2016)

78.

DotMusic Presentation to ICANN Board Governance Committee (17 September 2016)

79.

DotMusic’s Additional Responses to Question by BGC during presentation of 17
September 2016 (19 September 2016)

80.

Letter from Arif Ali to John Jeffrey and Amy Stathos regarding IRP related to
Reconsideration Request 16-7 and resolution of Reconsideration Request 16-5 (10
November 2016)

81.

Letter from DotMusic Limited to Chairman Disspain and members of the BGC regarding
DotMusic Limited’s Reconsideration Request 16-5: MUSIC’s Economic Implications and
Effects on the Music Community’s Business Model and Global Public Interest (6
December 2016)

82.

Letter from Arif Ali to Chairman Disspain and members of the BGC regarding DotMusic
Limited’s Reconsideration Request 16-5: the Council of Europe Report DGI (2016)17 (15
December 2016)

83.

ICANN Webinar on Community gTLD Applications and Human Rights moderated by
Terr1 Agnew (18 January 2017)

84.

Letter from Arif Ali to President Géran Marby and members of the BGC regarding BGC
delay of recommendation with regard to Reconsideration Request 16-5 (30 January 2017)
REDACTED

Letter from Arif Ali to President Géran Marby and members of the BGC regarding BGC
delay of recommendation with regard to Reconsideration Request 16-5 (30 January 2017)
UNREDACTED

86.

Letter from ICANN regarding Update on the Review of the new gTLD Community
Priority Evaluation Process (26 April 2017)




Description

Letter from Arif Ali to President Marby and Members of the Board re Dot Music

87. Reconsideration Request concerning .MUSIC (28 April 2017)

38 Documentary Information Disclosure Policy Request by Arif Ali on behalf of DotMusic
" | Limited (5 May 2017)

89 Letter from Jeffrey A. Levee to Arif Ali regarding status update on Reconsideration
" | Request 16-5 (15 May 2017)

%0 Letter from Arif Ali to Jeffrey A. Levee regarding ICANN 15 May 2017 Letter

Concerning DotMusic (21 May 2017)
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dotgay LLC

Kex Documents

Tab Description

1. | Chris LaHatte, former ICANN Ombudsman, Dot Gay Report (27 July 2016)

2. | Expert Opinion of Prof. William N. Eskridge, Jr. (13 September 2016)

3. | Expert Opinion of Prof. M.V. Lee Badgett (17 October 2016)

Council of Europe, “Applications to ICANN for Community-Based New Generic Top
4. | Level Domains (gTLDs): Opportunities and challenges from a human rights
perspective” (3 November 2016)

Other Relevant Documents

Tab Description

Letter from Centrelink to ICANN Board regarding support of ICANN’s consideration to
create the proposed .gay top-level-domain (TLD) (24 March 2011)

2. | Letter from Jamie Baxter to ICANN (10 October 2013)

Letter from Centrelink to ICANN regarding support of ICANN’s consideration to create

3. | the proposed .gay top-level-domain (TLD) under the community model submitted by
dotgay LLC (7 March 2014)

4. | Letter from David Gudelunas to ICANN and the EIU Evaluators (30 April 2014)




Tab

Description

Letter from Scott Seitz to ICANN regarding Background on Community gTLDs (5 May

S 1 2014)
6 Letter from Scott Seitz to ICANN regarding Shared Concerns of the Gay Community (5
© | May 2014)
7. | Letter from Jamie Baxter to ICANN regarding Supporting Evidence (5 May 2014)
8. | Letter from Jamie Baxter to ICANN regarding Additional Endorsements (5 May 2014)
9. | Letter from Jamie Baxter to ICANN regarding Updated Endorsements (5 May 2014)
10. | Letter from Jamie Baxter to ICANN (7 May 2014)
11. | Letter from Jamie Baxter to ICANN (27 May 2014)
12. | Original Request 14-44, along with Annexes (22 October 2014)
13 Letter from International Lesbian, Gay, Bisexual, Trans and Intersex Association
" | (ILGA) (17 November 2014)
14 Letter from National Gay & Lesbian Chamber of Commerce (NGLCC) (17 November
"1 2014)
Letter from Federation of Gay Games to ICANN and Board Governance Committee (28
15.
November 2014)
16. | Revised Request 14-44 (29 November 2014) » Annexes (29 November 2014)
17 Letter from David Gudelunas to ICANN and Board Governance Committee (15

December 2014)




Tab

Description

18.

Letter from International Gay & Lesbian Travel Association (IGLTA) to ICANN and
Board Governance Committee (18 December 2014)

19.

Letter from COC Nederland to ICANN and Board Governance Committee (14 January
2015)

Letter from Durban Gay & Lesbian Film Festival (DGLFF) to ICANN and Board

20. Governance Committee (15 January 2015)

21 Letter from KwaZulu-Natal Gay and Lesbian Tourism Association (KZNGALTA) to
* | ICANN and Board Governance Committee (18 January 2015)

27 Letter from Gay Business Association (GBA) to ICANN and Board Governance
* | Committee (18 January 2015)

23. | BGC Determination on Reconsideration Request 14-44 (20 January 2015)

24. | Letter from Kelley Daniel Mukwano to ICANN And the EIU (1 February 2015)

25. | Letter from Anne Stockwell to ICANN and the EIU (1 February 2015)

26 Letter from Top Level Design, LLC, United TLD Holdco Ltd., and Top Level Domain
" | Holdings, Ltd. to ICANN Board Governance Committee (3 February 2015)

27. | Letter from Peter Prokopik to ICANN and the EIU (5 February 2015)

28 Letter from Jamie Baxter to ICANN regarding Update on Expressed Opposition to
" | dotgay LLC (5 February 2015)

29 Letter from Jamie Baxter to ICANN regarding Comments for CPE Panel (5 February
© | 2015)

30 Letter from Jamie Baxter to ICANN regarding Contention Set Recognition of Nexus

between GAY and LGBTQIA (5 February 2015)




Tab

Description

Letter from Jamie Baxter to ICANN regarding Expert Opinion on GAY

31 Community .GAY (5 February 2015)

3. Letter from Jamie Baxter to ICANN regarding Clarifications for CPE Panel (5 February
2015)

33. | Letter from Jamie Baxter to ICANN (6 February 2015)

34. | Letter from Jamie Baxter to ICANN (14 April 2015)

35. | Letter from Jamie Baxter to ICANN (29 May 2015)

36. | Letter from Jamie Baxter to ICANN (22 June 2015)

37. | Letter from Jamie Baxter to ICANN (23 June 2015)

38. | Letter from Jamie Baxter to ICANN (24 June 2015)

39. | Letter from Jamie Baxter to ICANN (29 June 2015)

40. | Letter from Jamie Baxter to ICANN (18 August 2015)

41. | Letter from Jamie Baxter to ICANN (3 September 2015)

42. | Reconsideration Request 15-21 (22 October 2015)

43. | Letter from dotgay LLC to Board Governance Committee (28 October 2015)

m Letter from UN-GLOBE to ICANN and the Board Governance Committee (12 January

2016)




Tab

Description

Letter from dotgay LLC to ICANN and the Board Governance Committee (13 January

45. 2016)
Board Governance Committee Determination on Reconsideration Request 15-21 (1
46.
February 2016)
47. | Letter from Jay Boucher to Akram Atallah and Chris Disspain (3 February 2016)
48. | Reconsideration Request 16-3 (17 February 2016)
49 Letter from Transgender Equality Uganda to ICANN Board Governance committee
| regarding outcome of community scoring evaluation (24 February 2016)
50 Letter from Trans-Fuzja to ICANN and Board Governance Committee regarding
" | concerns about dotgay application (6 March 2016)
51. | Dotgay’s Presentation to the Board Governance Committee (15 May 2016)
52. | DotGay’s Written Summary of Its Oral Presentation to the BGC (17 May 2016)
53 DotGay’s Written Summary of Renato Sabbadini’s Statement to the BGC (17 May
" 1 2016)
“Applications to ICANN for Community-Based New Generic Top Level Domains
54. | (gTLDs): Opportunities and challenges from a human rights perspective” Council of
Europe report DGI(2016)17 (27 May 2016)
55 Letter from dotgay LLC to ICANN and Board Governance Committee Re:
| Reconsideration Request 16-3 (24 June 2016)
56 Board Governance Committee Recommendation on Reconsideration Request 16-3 (26
* | June 2016)
57. | Letter from Renato Sabbadini to the ICANN Board (8 August 2016)




Tab Description
58. | Letter from Michael Bach to the ICANN Board (8 August 2016)
59. | Letter from Michael Rogers to the ICANN Board (16 August 2016)
60 Letter from Dechert LLP on behalf of dotgay LLC to ICANN President & CEO Géran
" | Marby (25 August 2016)
Letter from Scott Seitz to Steve Crocker regarding Letter from United TLD Holdco Ltd.,
61. | Top Level Domain Holdings, Ltd., and Top Level Design, LLC to ICANN dated August
24,2016 (8 September 2016)
2 Letter from Dechert LLP on behalf of dotgay LLC to ICANN Board, enclosing expert
" | opinion of Prof. William N. Eskridge, Jr. (13 September 2016)
63. | Letter from Statton Hammock to the ICANN Board (12 October 2016)
Letter from Arif Ali to Chairman Crocker and Members of the ICANN Board regarding
64. | Expert Opinion of Prof. M.V. Lee Badgett, in Support of dotgay’s Community Priority
Application No: 1-1713-23699 (17 October 2016)
65 Letter from Arif Ali to Chairman Crocker and Board of Directors re: Council of Europe
" | Report DGI(2016) 17 - .GAY TLD (15 November 2016)
66. | ICANN Webinar moderated by Terr1 Agnew (18 January 2017)
Letter from Arif Ali to President Marby and BGC regarding ICANN Board’s failure to
67. | issue its final decision on the Board Governance Committee’s Recommendation on
Reconsideration Request 16-3 (30 January 2017)
68 Letter from LGBT Denmark to ICANN Board Members regarding support to correct
" | discriminatory treatment of .GAY (14 February 2017)
69. | Letter from Mario Paez to the ICANN Board (8 March 2017)




Tab Description
70 Letter from Arif Ali to President Marby and Members of the Board regarding inquiry
" | about final decision on 26 June 2016 recommendation (12 March 2017)
71 Email from Jamie Baxter to Steve Crocker regarding the Blog Post on the CPE
" | Investigation (17 April 2017)
7 Letter from Chris Disspain regarding update on the review of the new gTLD CPE
" | process (26 April 2017)
73 Letter from Jeffrey Levee to Arif Ali regarding Application of dotgay LLC (15 May
" 12017)
74 Letter from Christine Willett to Scott Seitz and Jamie Baxter regarding Reconsideration
" | Request 16-3 (16 May 2017)
Documentary Information Disclosure Policy Request by Arif Ali on behalf of dotgay
75.
(18 May 2017)
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To:  Arif Ali on behalf of dotgay LLC and DotMusic Limited
Date: 10 July 2017

Re: Request No. 20170610-1

Thank you for your request for documentary information dated 10 June 2017 (Request),
which was submitted to the Internet Corporation for Assigned Names and Number’s
(ICANN) outside counsel on behalf of dotgay LLC (dotgay) and DotMusic Limited
(DotMusic) (collectively Requestors). As the Request seeks the disclosure of
documentary information, it is being addressed through ICANN’s Documentary
Information Disclosure Policy (DIDP). For reference, a copy of your Request is
attached to the email transmitting this Response.

Items Requested

Your Request seeks the disclosure of the following information relating to the Board
initiated review of the Community Priority Evaluation (CPE) process:

1. Confirm that FTI will review all of the documents submitted by DotMusic
and dotgay in the course of their reconsideration requests, including all of
the documents listed in Annexes A and B;

2. Identify ICANN employees, officials, executives, board members, agents,
etc. who were interviewed by FTI for the purposes of completing its “first
track” review;

3. Disclose the details of FTI's selection process, including the Requests for
Proposals process, and the terms under which FTI currently operates for
ICANN; and

4. Confirm that ICANN will disclose FTI’s final report and findings to the CPE
applicants, including DotMusic and dotgay, immediately after FTI
completes its review.

Response

Your Request seeks information relating to the review of the CPE process initiated by
the ICANN Board (the Review). ICANN’s DIDP is intended to ensure that documentary
information contained in documents concerning ICANN’s operational activities, and
within ICANN'’s possession, custody, or control, is made available to the public unless
there is a compelling reason for confidentiality. The DIDP is limited to requests for
documentary information already in existence within ICANN that is not publicly
available. As such, requests for information are not appropriate DIDP requests.



ICANN notes that it previously provided documentary information regarding the Review
in response to the DIDP Requests submitted by DotMusic and dotgay. (See Response
to DIDP Request 20170505-1 and Response to DIDP Request 20170518-1.) Rather
than repeating the information here, ICANN refers to those DIDP Responses, which are
incorporated into this Response.

Items 1 and 3

Item 1 seeks confirmation that FTI will review the materials submitted by DotMusic and
dotgay in the course of their reconsideration requests, including all the documents
identified in Annexes A and B to the Request. Item 3 seeks the disclosure of
information regarding FTI's selection process and “the terms under which FTI currently
operates for ICANN.” The information responsive to Items 1 and 3 were previously
provided in Response to DIDP Request 20170505-1 and Response to DIDP Request
20170518-1.

ltems 2 and 4

Item 2 seeks the disclosure of the identities of “lCANN employees, officials, executives,
board members, agents, etc. who were interviewed by FTI for the purposes of
completing its “first track” review.” Item 4 requests “[c]onfirm[ation] that ICANN will
disclose FTI’s final report and findings to the CPE applicants, including DotMusic and
dotgay, immediately after FTI completes its review.” As noted above, the DIDP is
limited to requests for documentary information already in existence within ICANN that
is not publicly available. Notwithstanding this requirement, ICANN organization has
provided significant information about the Review in the 26 April 2017 update from the
Chair of the Board of the Governance Committee and 2 June 2017 Community Priority
Evaluation Process Review Update. This request for information is not an appropriate
DIDP request. Moreover, while the first track which is focused on gathering information
and materials from ICANN organization has been completed, the Review is still
ongoing. This request is subject to the following DIDP Conditions of Non-Disclosure:

. Internal information that, if disclosed, would or would be likely to compromise the
integrity of ICANN's deliberative and decision-making process by inhibiting the
candid exchange of ideas and communications, including internal documents,
memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors,
and ICANN agents.

. Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with which
ICANN cooperates by inhibiting the candid exchange of ideas and
communications.



. Information subject to the attorney- client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

Notwithstanding the applicable Defined Conditions of Nondisclosure identified in this
Response, ICANN also evaluated the information subject to these conditions to
determine if the public interest in disclosing them at this point in time outweighs the
harm that may be caused by such disclosure. ICANN has determined that there are no
circumstances at this point in time for which the public interest in disclosing the
information outweighs the harm that may be caused by the requested disclosure.

About DIDP

ICANN’s DIDP is limited to requests for documentary information already in existence
within ICANN that is not publicly available. In addition, the DIDP sets forth Defined
Conditions of Nondisclosure. To review a copy of the DIDP, please see
http://www.icann.org/en/about/transparency/didp. ICANN makes every effort to be as
responsive as possible to the entirety of your Request. As part of its accountability and
transparency commitments, ICANN continually strives to provide as much information to
the community as is reasonable. We encourage you to sign up for an account at
ICANN.org, through which you can receive daily updates regarding postings to the
portions of ICANN's website that are of interest. We hope this information is helpful. If
you have any further inquiries, please forward them to didp@icann.org.
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{\ New . .
< Domains

ICANN

New gTLD Program

Report Date: 10 February 2016

Application ID: 1-1115-14110
Applied-for String: MUSIC
Applicant Name: DotMusic Limited

Overall Community Priority Evaluation Summary

Community Priority Evaluation Result Did Not Prevail

Thank you for your participation in the New gTLD Program. After careful consideration and extensive
review of the information provided in your application, including documents of support, the Community
Priority Evaluation panel determined that the application did not meet the requirements specified in the
Applicant Guidebook. Your application did not prevail in Community Priority Evaluation.

Your application may still resolve string contention through the other methods as described in Module 4 of
the Applicant Guidebook.

Panel Summary

Overall Scoring
Criteria Earned Achievable
#1: Community Establishment 0 4
#2: Nexus between Proposed String and Community 3 4
#3: Registration Policies 4 4
#4: Community Endorsement 3 4
Total 10 16

Minimum Required Total Score to Pass 14

Criterion #1: Community Establishment

1-A Delineation 0/2 Point(s)

The Community Priority Evaluation panel determined that the community as defined by the application did
not meet the criterion for Delineation as specified in section 4.2.3 (Community Priority Evaluation Criteria)
of the Applicant Guidebook (AGB), as the community defined in the application does not demonstrate
sufficient delineation, organization, or pre-existence. The application received a score of 0 out of 2 points
under criterion 1-A: Delineation.

Delineation

Two conditions must be met to fulfill the requirements for delineation: there must be a clear, straightforward
membership definition and there must be awareness and recognition of a community (as defined by the
applicant) among its members.
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The community defined in the application is “delineated using established NAICS codes that align with the
(i) characteristics of the globally recognized, organized Community, and (i) .MUSIC global rotating multi-
stakeholder Advisory Board model of fair representation, irrespective of locale, size or commercial/non-
commercial status” (Application, 20A). The applicant lists over 40 categories of community member and
identifies each with a North American Industry Classification System (NAICS) code that is further narrowed
by the applicant’s requirement that “only those that are defined by and identify with the sub-set of the
NAICS code that relates to “music” would qualify as a member of the Community.” According to the
application, these categories, with the NAICS code cited by the applicant, are:

* Musical groups and artists (711130)

* Independent music artists, performers, arrangers & composers (711500)
* Music publishers (512230)

* Music recording industries (512290)

* Music recording & rehearsal studios (512240)

* Music distributors, promoters & record labels (512220)

* Music production companies & record producers (512210)

* Live musical producers (711130)

* Musical instrument manufacturers (339992)

* Musical instruments & supplies stores (451140)

* Music stores (451220)

* Music accountants (541211)

* Music lawyers (541110)

* Musical groups & artists (711130)

* Music education & schools (611610)

* Music agents & managers (711400)

* Music promoters & performing arts establishments (711300)
* Music promoters of performing arts with facilities (711310)
* Music promoters of performing arts without facilities (711320)
* Music performing arts companies (711100)

¢ Other music performing arts companies (711190)

* Music record reproducing companies (334612)

* Music, audio and video equipment manufacturers (334310)

* Music radio networks (515111)

* Music radio stations (515112)

* Music archives & libraries (519120)

* Music business & management consultants (541611)

* Music collection agencies & performance rights organizations (561440)
* Music therapists (621340)

* Music business associations (813910)

* Music coalitions, associations, organizations, information centers & export offices (813920)
* Music unions (813930)

* Music public relations agencies (541820)

* Music journalists & bloggers (711510)

* Internet Music radio station (519130)

* Music broadcasters (515120)

* Music video producers (512110)

* Music marketing services (541613)

* Music & audio engineers (541330)

* Music ticketing (561599)

* Music recreation establishments (722410)

* Music fans/clubs (813410) [Application, 20A]

The Panel notes that for some member categories noted above, the official NAICS code definition refers to a
broader industry group or an industry group that is not identical to the one cited by the applicant. For
example, “Music accountants” (541211) is defined in the NAICS as “Offices of Certified Public
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Accountants”, and “Music lawyers” (541110) are defined as “Offices of Lawyers”.

In addition to the above-named member categories, the applicant also includes in its application a more
general definition of its community: “all constituents involved in music creation, production and distribution,
including government culture agencies and arts councils and other complementor organizations involved in
support activities that are aligned with the MUSIC mission” (Application, 20D). The application materials
make clear that these entities, which may not be included in the list of member categories above, are strictly
related to the functioning of those other categories within the defined community’s music-related activities.

The applicant thereby bounds community membership by way of well-defined categories. Therefore the
Panel has determined that the applicant provides a clear and straightforward membership definition. The
various categories relating to the creation, production, and distribution of music as well as the several other
related entities that contribute to these music-related operations are clearly delineated as per AGB guidelines
for the first criterion of Delineation.

However, according to the AGB, “community” implies “more of cohesion than a mere commonality of
interest” and there should be “an awareness and recognition of a community among its members.” The
community as defined in the application does not demonstrate an awareness and recognition among its
members. The application materials and further research provide no substantive evidence of what the AGB
calls “cohesion” — that is, that the various members of the community as defined by the application are
“united or form a whole” (Oxford Dictionaries).

While the Panel acknowledges that many of these individuals would share a “commonality of interest” in
music, according to the AGB this is not sufficient to demonstrate the requisite awareness and recognition of
a community among its members. While individuals within some of the member categories may show
cohesion within a category or across a subset of the member categories, the number of individuals included
in the defined community that do not show such cohesion is considerable enough that the community
defined as a whole cannot be said to have the cohesion required by the AGB.

The Panel therefore determined that there is insufficient awareness and recognition of a community among
the proposed community members, and that they do not therefore cohere as a community as required by the
AGB. The defined community as a whole, in all its member categories, does not meet the AGB’s
requirement for community awareness and recognition. Therefore, the Panel determined that the community
as defined in the application satisfies one of the two conditions to fulfill the requirements for delineation, and
therefore does not receive credit for delineation.

Organization

Two conditions must be met to fulfill the requirements for organization: there must be at least one entity
mainly dedicated to the community and there must be documented evidence of community activities.

The community as defined in the application is disperse geographically and across a wide array of music-
related activities, including all the categories listed in the previous section, such as creation, production, and
distribution, among others. The applicant has made reference to, and has documented support from, several
organizations that are a dedicated subset of the defined community. However, based on the Panel’s research,
there is no entity mainly dedicated to the entire community as defined by the applicant in all its geographic
reach and range of categories. Research showed that those organizations that do exist represent members of
the defined community only in a limited geographic area or only in certain fields within the community.

According to the AGB, "organized" implies that there is at least one entity mainly dedicated to the
community, with documented evidence of community activities.” An “organized” community, according to
the AGB, is one that is represented by at least one entity that encompasses the entire community as defined
by the applicant. There should, therefore, be at least one entity that encompasses and organizes individuals
and organizations in all of the more than 40 member categories included by the application. Based on
information provided in the application materials and the Panel’s research, there is no entity that organizes
the community defined in the application in all the breadth of categories explicitly defined.
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The Panel determined that the community as defined in the application does not satisfy either of the two
conditions to fulfill the requirements for organization.

Pre-existence

To fulfill the requirements for pre-existence, the community must have been active prior to September 2007
(when the new gTLD policy recommendations were completed) and must display an awareness and
recognition of a community among its members.

The community as defined in the application was not active prior to September 2007. According to section
4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, the CPE process is conceived to
identify qualified community-based applications, while preventing both “false positives” (awarding undue
priority to an application that refers to a “community” construed merely to a obtain a sought-after generic
word as a gTLD string) and “false negatives” (not awarding priority to a qualified community application).
The Panel determined that this application refers to a “community” construed to obtain a sought-after
generic word as a gTLD string.

The applicant has a very large degree of support from musical organizations. Many of these organizations
were active prior to 2007. However, the fact that each organization was active prior to 2007 does not mean
that these organizations were active as a community prior to 2007, as required by the AGB guidelines. That
is, since those organizations and their members do not themselves form a cohesive community as defined in
the AGB, they cannot be considered to be a community that was active as such prior to 2007.

The Panel determined that the community as defined in the application does not fulfill the requirements for
pre-existence.

1-B Extension 0/2 Point(s)

The Panel determined that the community as identified in the application did not meet the criterion for
Extension specified in section 4.2.3 (Community Priority Evaluation Criteria) of the AGB, as the application
did not fulfill the requirements for size, nor demonstrate the longevity of the community. The application
received a score of 0 out of 2 points under criterion 1-B: Extension.

Size
Two conditions must be met to fulfill the requirements for size: the community must be of considerable size
and must display an awareness and recognition of a community among its members.

The community as defined in the application is of considerable size, both in terms of geographical reach and
number of members. According to the applicant:

The Music Community’s geographic breadth is inclusive of all recognized territories covering regions
associated with ISO-3166 codes and 193 United Nations countries. .. with a Community of
considerable size with millions of constituents... (Application, 20A)

However, as previously noted, the community as defined in the application does not show evidence of
“cohesion” among its members, as required by the AGB.! Therefore, it fails the second criterion for Size.

The Panel determined that the community as defined in the application only satisfies one of the two
conditions to fulfill the requirements for size.

Longevity

Two conditions must be met to fulfill the requirements for longevity: the community must demonstrate
longevity and must display an awatreness and recognition of a community among its members.

According to the application, “The Community has bought, sold, and bartered music for as long

1As stated previously, according to the AGB, “community” implies “more of cohesion than a mere commonality of
interest... There should be: (a) an awareness and recognition of a community among its members...” Failing such
qualities, the AGB’s requirements for community establishment are not met.
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(“LONGEVITY?) as it has been made”. The Panel acknowledges that as an activity, music has a long history
and that many parts of the defined community show longevity. However, because the community is
construed, the longevity of the defined community as a whole cannot be demonstrated. According to section
4.2.3 (Community Priority Evaluation Criteria) of the AGB, the CPE process is conceived to identify
qualified community-based applications, while preventing both “false positives” (awarding undue priority to
an application that refers to a “community” construed merely to a get a sought-after generic word as a gTLD
string) and “false negatives” (not awarding priority to a qualified community application).

The Panel determined that this application refers to a proposed community construed to obtain a sought-
after generic word as a gTLD. As previously stated, the community as defined in the application does not
have awareness and recognition among its members. Failing this kind of “cohesion,” the community defined
by the application does not meet the AGB’s standards for a community. Therefore, as a construed
community, the proposed community cannot meet the AGB's requirements for longevity.

The Panel determined that the community as defined in the application does not satisfy either of the two
conditions to fulfill the requirements for longevity.

Criterion #2: Nexus between Proposed String and Community

2-A Nexus 2/3 Point(s)

The Panel determined that the application partially met the criterion for Nexus as specified in section 4.2.3
(Community Priority Evaluation Criteria) of the AGB. The string identifies but does not match the name of
the community as defined in the application, and it is not a well-known short-form or abbreviation of the
community. The application received a score of 2 out of 3 points under criterion 2-A: Nexus.

To receive a partial score for Nexus, the applied-for string must identify the community. According to the
AGB, “Identify’ means that the applied for string closely describes the community or the community
members, without over-reaching substantially beyond the community.” In addition to meeting the criterion
for “identify”, in order to receive the maximum score for Nexus, the applied-for string must match the name
of the community or be a well-known short-form or abbreviation of the community.

Because the community defined in the application is a collection of many categories of individuals and
organizations, and because there is no single entity that serves all of these categories in all their geographic
breadth, there is no “established name” for the applied-for string to match, as required by the AGB for a full
score on Nexus. The community, as defined in the application, includes some entities that are only
tangentially related to music, such as accountants and lawyers, and which may not be automatically associated
with the ¢TLD string. However, the applicant has limited the subset of such professionals included in the
defined community?. Moreover, the applicant has also included “musical groups and artists” and
“independent music artists, performers, arrangers & composers” in its defined community. The string
MUSIC identifies these member categories, which include individuals and entities involved in the creation of
music. Thus the applied-for string does identify the individuals and organizations included in the applicant’s
defined community member categories due to their association with music, which the applicant defines as
“the art of combining sounds rhythmically, melodically or harmonically” (Application, 20A).

The Panel determined that the applied-for string identifies (but does not match) the name of the community
as defined in the application without over-reaching substantially. It therefore partially meets the requirements
for Nexus.

2-B Uniqueness 1/1 Point(s)

2 The applicant lists over 40 categories of community member and identifies each with a North American Industry
Classification System (NAICS) code that is further narrowed by the applicant’s requirement that “only those that are
defined by and identify with the sub-set of the NAICS code that relates to “music” would qualify as a member of the
Community.”
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The Community Priority Evaluation panel determined that the application met the criterion for Uniqueness
as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as the
string has no other significant meaning beyond identifying the community described in the application. The
application received a maximum score of 1 point under criterion 2-B: Uniqueness.

To fulfill the requirements for Uniqueness, the string must have no other significant meaning beyond
identifying the community described in the application. The string as defined in the application demonstrates
uniqueness, as the string does not have any other significant meaning beyond identifying the individuals,
organizations, and activities associated with the music-related member categories defined by the applicant.
The Community Priority Evaluation panel determined that the applied-for string satisfies the condition to
fulfill the requirements for uniqueness.

Criterion #3: Registration Policies

3-A Eligibility 1/1 Point(s)

The Panel determined that the application met the criterion for Eligibility as specified in section 4.2.3
(Community Priority Evaluation Criteria) of the AGB, as eligibility is restricted to community members. The
application received a maximum score of 1 point under criterion 3-A: Eligibility.

To fulfill the requirements for Eligibility, the registration policies must restrict the eligibility of prospective
registrants to community members. According to the applicant, this requirement is met by verifying
registrants’ participation in one of the defined community member categories:

Registrants will be verified using Community-organized, unified “criteria taken from holistic
perspective with due regard of Community particularities” that “invoke a formal membership”
without discrimination, conflict of interest or “likelihood of material detriment to the rights and
legitimate interests” of the Community:

(i) Qualification criteria as delineated by recognized NAICS codes corresponding to Community
member classification music entity types. (Application, 20A)

The Panel determined that the application satisfies the condition to fulfill the requirements for Eligibility.

3-B Name Selection 1/1 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Name
Selection as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as name selection rules are consistent with the articulated community-based purpose of the applied-for TLD.
The application received a maximum score of 1 point under criterion 3-B: Name Selection.

To tulfill the requirements for Name Selection, the registration policies for name selection for registrants
must be consistent with the articulated, community-based purpose of the applied-for gTLD. The applicant
has included in its application several name selection rules that are consistent with its community-based
purpose, which is “creating a trusted, safe online haven for music consumption” while ensuring that
musicians’ rights are protected:

Names Selection Policy — to ensure only music-related names are registered as domains under
.MUSIC, with the following restrictions:

1) A name of (entire or portion of) the musician, band, company, organization, e.g. the registrants
“doing business as” name

2) An acronym representing the registrant

3) A name that recognizes or generally describes the registrant, or

4) A name related to the mission or activities of the registrant

The Community Priority Evaluation panel determined that the application satisfied the condition to fulfill the
requirements for Name Selection.

3-C Content and Use 1/1 Point(s)

The Community Priority Evaluation panel determined that the application met the criterion for Content and
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Use as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as
the rules for content and use are consistent with the articulated community-based purpose of the applied-for
TLD. The application received a maximum score of 1 point under criterion 3-C: Content and Use.

To fulfill the requirements for Content and Use, the registration policies for content and use must be
consistent with the articulated, community-based purpose of the applied-for gTLD. The application includes
several content and use requirements, all of which are consistent with its community-based purpose of
“creating a trusted, safe online haven for music consumption” while ensuring that musicians’ rights are
protected:

The following use requirements apply:

* Use only for music-related activities

* Comply with applicable laws and regulations and not participate in, facilitate, or further illegal
activities

* Do not post or submit content that is illegal, threatening, abusive, harassing, defamatory, libelous,
deceptive, fraudulent, invasive of anothet’s privacy, or tortious

* Respect the intellectual property rights of others by posting or submitting only content that is
owned, licensed, or otherwise have the right to post or submit

* Immediately notify us if there is a security breach, other member incompliance or illegal activity on
.MUSIC sites

* Do not register a domain containing an established music brand’s name in bad faith that might be
deemed confusing to Internet users and the Music Community

* Do not use any automated process to access or use the .MUSIC sites or any process, whether
automated or manual, to capture data or content from any service for any reason

* Do not use any service or any process to damage, disable, impair, or otherwise attack .MUSIC sites
ot the networks connected to .MUSIC sites (Application, 20E)

The Community Priority Evaluation panel determined that the application satisfied the condition to fulfill the
requirements for Content and Use.

3-D Enforcement 1/1 Point(s)

The Panel determined that the application meets the criterion for Enforcement as specified in section 4.2.3
(Community Priority Evaluation Criteria) of the AGB. The application provides specific enforcement
measures and coherent and appropriate appeals mechanisms. The application received a score of 1 point
under criterion 3-D: Enforcement.

Two conditions must be met to fulfill the requirements for Enforcement: the registration policies must
include specific enforcement measures constituting a coherent set, and there must be appropriate appeals
mechanisms. The applicant outlined policies that include specific enforcement measures for enforcing its
policies, including random compliance checks and special monitoring. The application also references a
dispute resolution process, and provides a clear description of an appeals process in the Public Interest
Commitments (PIC). The PIC was utilized to verify that the applicant has appropriate appeals mechanisms.
The Panel determined that the application satisfies both of the two requirements for Enforcement and
therefore scores 1 point.

Criterion #4: Community Endorsement

Support for or opposition to a CPE gTLD application may come in any of three ways: through an application
comment on ICANN’s website, attachment to the application, or by correspondence with ICANN. The Panel
reviews these comments and documents and, as applicable, attempts to verify them as per the guidelines
published on the ICANN CPE website. Further details and procedures regarding the review and verification
process may be found at http://newgtlds.icann.org/en/applicants/cpe.

The table below summarizes the review and verification of support and opposition documents for the
DotMusic Limited application for the string “MUSIC”. Note that some entities provided multiple letters of
support through one or more of the mechanisms noted above. In these cases, each letter is counted separately
in the table below. For example, if a letter of support from an entity was received via attachments, and a
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separate letter received via correspondence, each letter is counted as reviewed, valid for verification (where
appropriate), verification attempted (where appropriate) and successfully verified (where appropriate).

Summary of Review & Verification of Support/Opposition Materials as of 13 October 20153

Total Received and  Total Valid for  Verification Successfully

Reviewed Verification Attempted Verified
%pplication 157 0 0 0
omments
Attachments to -
20(6) 150 68 68 40
Correspondence?* 331 160 160 40
Grand Total 638 228 228 80
4-A Support 1/2 Point(s)

The Community Priority Evaluation panel has determined that the application partially met the criterion for
Support specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as
there was documented support from at least one group with relevance. The application received a score of 1
out of 2 points under criterion 4-A: Support.

To receive the maximum score for Support, the applicant is, or has documented support from, the
recognized community institution(s) /member organization(s), or has otherwise documented authority to
represent the community. In this context, “recognized” refers to the institution(s) /organization(s) that,
through membership or otherwise, are clearly recognized by the community members as representative of
the community. To receive a partial score for Support, the applicant must have documented support from at
least one group with relevance. “Relevance” refers to the communities explicitly and implicitly addressed by
the application’s defined community.

The Community Priority Evaluation panel has determined that the applicant was not the recognized
community institution(s)/member organization(s), nor did it have documented authority to represent the
community, or documented support from the recognized community institution(s) /member organization(s).
The panel has not found evidence of a single such organization recognized by all of the defined community’s
members as representative of the defined community in its entirety. However, the applicant possesses
documented support from many groups with relevance; their verified documentation of support contained a
description of the process and rationale used in arriving at the expression of support, showing their
understanding of the implications of supporting the application. Despite the wide array of organizational
support, however, the applicant does not have the support from the recognized community institution, as
noted above, and the Panel has not found evidence that such an organization exists. The Community Priority
Evaluation Panel has determined that the applicant partially satisfies the requirements for Support.

4-B Opposition 2/2 Point(s)

3 The table reflects all comments, attachments, and pieces of correspondence received by the Panel as of the date noted
pertaining to the application. The Verification Attempted column includes efforts made by the Panel to contact those
entities that did not include contact information. ICANN notified the applicant on 4 December 2015 that although the
applicant submitted a high volume of correspondence, “Much of this correspondence was submitted well after the
deadline...any correspondence dated later than 13 October 2015 or submitted from today on will not go through the
Panel’s verification process and may not be considered by the Panel.”
4The Panel reviewed 53 pieces of correspondence that contained 331 individual letters.
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The Community Priority Evaluation panel determined that the application met the criterion for Opposition
specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as the
application did not receive any relevant verified opposition. The application received the maximum score of
2 points under criterion 4-B: Opposition.

To receive the maximum score for Opposition, the application must not have received any opposition of
relevance. To receive a partial score for Opposition, the application must have received opposition from, at
most, one group of non-negligible size.

The application did not receive any letters of relevant and verified opposition. The Community Priority
Evaluation Panel determined that the applicant satisfied the requirements for Opposition.

Disclaimer: Please note that these Community Priority Evaluation results do not necessarily determine the
final result of the application. In limited cases the results might be subject to change. These results do not
constitute a waiver or amendment of any provision of the AGB or the Registry Agreement. For updated
application status and complete details on the program, please refer to the AGB and the ICANN New
¢TLDs microsite at <newgtlds.icann.org>.
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Exhibit 4



New gTLD Program

Report Date: 6 October 2014

Application ID: 1-1713-23699

Applied-for String: Gay

Applicant Name: dotgay llc

Overall Community Priority Evaluation Summary

Community Priority Evaluation Result Did Not Prevail

Thank you for your participation in the New gTLD Program. After careful consideration and extensive
review of the information provided in your application, including documents of support, the Community
Priority Evaluation panel has determined that the application did not meet the requirements specified in the
Applicant Guidebook. Your application did not prevail in Community Priority Evaluation.

Your application may still resolve string contention through the other methods as described in Module 4 of
the Applicant Guidebook.

Panel Summary

Overall Scoring
Criteria Earned Achievable
#1: Community Establishment 4 4
#2: Nexus between Proposed String and Community 0 4
#3: Registration Policies 4 4
#4: Community Endorsement 2 4
Total 10 16

Minimum Required Total Score to Pass 14

Criterion #1: Community Establishment

1-A Delineation 2/2 Point(s)

The Community Priority Evaluation panel has determined that the community as defined in the application
met the criterion for Delineation as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the
Applicant Guidebook, as the community defined in the application is clearly delineated, organized and pre-
existing. The application received the maximum score of 2 points under criterion 1-A: Delineation.

Delineation

Two conditions must be met to fulfill the requirements for delineation: there must be a clear, straightforward
membership definition and there must be awareness and recognition of a community (as defined by the
applicant) among its members.
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The community defined in the application (“.GAY"’) is drawn from:

...individuals whose gender identities and sexual orientation are outside of the norms defined for
heterosexual behavior of the larger society. The Gay Community includes individuals who identify
themselves as male or female homosexuals, bisexual, transgender, queer, intersex, ally and many
other terminology - in a variety of languages - that has been used at various points to refer most
simply to those individuals who do not participate in mainstream cultural practices pertaining to
gender identity, expression and adult consensual sexual relationships. The Gay Community has also
been referred to using the acronym LGBT, and sometimes the more inclusive LGBTQIAZ2. The
most common and globally understood term - used both by members of the Gay Community and in
the world at large - is however “Gay”.

The application further elaborates the requirements of the above individuals to demonstrate membership in
the community:

The membership criterion to join the Gay Community is the process of ‘coming out’. This process is
unique for every individual, organization and ally involving a level of risk in simply becoming visible.
While this is sufficient for the world at large in order to delineate more clearly, dotgay LLC is also
requiring community members to have registered with one of our Authenticating Partners (process
described in 20E). The Authentication Partners are the result of a century or more of community
members voluntarily grouping themselves into gay civic organizations. Membership in the Gay
Community is not restricted by any geographical boundaries and is united by a common interest in
human rights.

This community definition shows a clear and straightforward membership and is therefore well defined.
Membership is “determined through formal membership with any of dotgay LLC’s [the applicant’s|
Authentication Partners (AP) from the community”, a transparent and verifiable membership structure that
adequately meets the evaluation criteria of the AGB.

In addition, the community as defined in the application has awareness and recognition among its members.
The application states:

As the foundation of the community, membership organizations are the single most visible entry
point to the Gay Community around the world. They serve as “hubs” and are recognized as
definitive qualifiers for those interested in affirming their membership in the community. The
organizations range from serving health, social and economic needs to those more educational and
political in nature; with each having due process around affirming status in the community. In
keeping with standards currently acknowledged and used within the community, dotgay LLC will
utilize membership organizations as APs to confirm eligibility. APs must meet and maintain the
following requirements for approval by dotgay LLC:

1. Have an active and reputable presence in the Gay Community

2. Have a mission statement that incorporates a focus specific to the Gay Community

3. Have an established policy that affirms community status for member enrolment

4. Have a secure online member login area that requires a username & password, or other secure
control mechanism.

! In this report the community as defined by the application is referred to as the “.GAY community” instead of the “gay
community” or the “LGBTQIA community”. The “.GAY community” is understood as the set of individuals and
associated organizations defined by the applicant as the community it seeks to represent under the new gTLD. “Gay
community” or “LGBTQIA community” are used as vernacular terms to refer to LGBTQIA individuals and
organizations, whether or not explicitly included in the applicant’s defined community. This use is consistent with the
references to these groups in the application.

2 The Applicant notes with regard to its use of the term LGBTQIA that “LGBTQIA — Lesbian, Gay, Bisexual,
Transgender, Queer, Intersex and Ally is the latest term used to indicate the inclusive regard for the extent of the Gay
Community.” This report uses the term similatly.
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Based on the Panel’s research and materials provided in the application, there is sufficient evidence that the
members as defined in the application would cohere as required for a clearly delineated community. This is
because members must be registered with at least one Authenticating Partner (AP). The AP must have both a
“presence in the Gay Community”, and also “incorporate a focus specific to the Gay Community.” By
registering as a verifiable member with an AP with these characteristics, individuals would have both an
awareness and recognition of their participation and membership in the defined community.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both of the conditions to fulfill the requirements for delineation.

Organization
Two conditions must be met to fulfill the requirements for organization: there must be at least one entity

mainly dedicated to the community, and there must be documented evidence of community activities.

There are many organizations that are dedicated to the community as defined by the application, although
most of these organizations are dedicated to a specific geographic scope and the community as defined is a
global one. However, there is at least one entity mainly dedicated to the entire global community as defined:
the International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA). According to the letter of
support from ILGA:

The International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA) is the only
wortldwide federation of more than 1,200 lesbian, gay, bisexual, transgender and intersex (LGBTI)
national and local organizations, fighting for the rights of LGBTI people. Established in 1978 in
Coventry (UK), ILGA has member organizations in all five continents and is divided into six
regions; ILGA PanAfrica, ILGA ANZAPI (Aotearoa/New Zealand, Australia and Pacific Islands),
ILGA Asia, ILGA Europe, ILGA LAC (Latin America and Caribbean) and ILGA North America.

The community as defined in the application also has documented evidence of community activities. This is
confirmed by detailed information on ILGA’s website, including documentation of conferences, calls to
action, member events, and annual reports.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both conditions to fulfill the requirements for organization.

Pre-existence
To fulfill the requirements for pre-existence, the community must have been active prior to September 2007
(when the new gTLD policy recommendations were completed).

The community as defined in the application was active prior to September 2007. According to the
application:

...in the 20th century a sense of community continued to emerge through the formation of the first
incorporated gay rights organization (Chicago Society for Human Rights, 1924). Particularly after
1969, several groups continued to emerge and become more visible, in the US and other countries,
evidencing awareness and cohesion among members.

Additionally, the ILGA, an organization representative of the community defined by the applicant, as
referred to above, has records of activity beginning before 2007. LGBTQIA individuals have been active
outside of organizations as well, but the community as defined is comprised of members of [AP]
organizations.

The Community Priority Evaluation panel has determined that the community as defined in the application
tulfills the requirements for pre-existence.
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1-B Extension 2/2 Point(s)

The Community Priority Evaluation panel determined that the community as identified in the application
met the criterion for Extension specified in section 4.2.3 (Community Priority Evaluation Criteria) of the
Applicant Guidebook, as the application demonstrates that the community meets the requirements for size
and demonstrates longevity. The application received a maximum score of 2 points under criterion 1-B:
Extension.

Size
Two conditions must be met to fulfill the requirements for size: the community must be of considerable size,
and it must display an awareness and recognition of a community among its members.

The community as defined in the application is of considerable size. While the application does cite global
estimates of the self-identified gay/LGBTQIA (lesbian, gay, bisexual, transgender, queer, intersex, and ally)
population (1.2% of wotld population), it does not rely on such figures to determine the size of its
community. This is because the applicant requires that any such LGBTQIA individual also be a member of
an AP organization in order to qualify for membership of the proposed community. According to the
application:

Rather than projecting the size of the community from these larger global statistical estimates,
dotgay LLC has established a conservative plan with identified partners and endorsing organizations
(listed in 20F) representing over 1,000 organizations and 7 million members.

The size of the delineated community is therefore still considerable, despite the applicant’s requirement that
the proposed community members must be members of an AP.

In addition, as previously stated, the community as defined in the application has awareness and recognition
among its members. This is because members must be registered with at least one Authenticating Partner
(AP). The AP must have both a “presence in the Gay Community?”, and also “incorporate a focus specific to
the Gay Community.” By registering as a verifiable member with an AP with these characteristics, individuals
would have both an awareness and recognition of their participation and membership in the defined
community.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both of the conditions to fulfill the requirements for size.

Longevity

Two conditions must be met to fulfill the requirements for longevity: the community must demonstrate
longevity and must display an awareness and recognition of a community among its members.

The community as defined in the application demonstrates longevity. The pursuits of the .GAY community*
are of a lasting, non-transient nature. According to the application materials:

...one of the first movements for the human rights of the Gay Community was initiated by Magnus
Hirschfeld (Scientific Humanitarian Committee, 1897).

The organization of LGBTQIA individuals has accelerated since then, especially in recent decades and an
organized presence now exists in many parts of the world. Evidence shows a clear trend toward greater rates
of visibility of LGBTQIA individuals, recognition of LGBTQIA rights and community organization, both in
the US and other western nations as well as elsewhere.> While socio-political obstacles to community

3 “Gay community” or “LGBTQIA community” are used as vernacular terms to refer to LGBTQIA individuals
and organizations, whether or not explicitly included in the applicant’s defined community.

4 The “.GAY community” is understood as the set of individuals and associated organizations defined by the
applicant as the community it seeks to represent under the new gTLD.

> Haggerty, George E. "Global Politics." In Gay Histories and Cultures: An Encyclopedia. New York: Garland, 2000.
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organization remain in some parts of the world,® the overall historical trend of LGBTQIA rights and
organization demonstrates that the community as defined has considerable longevity.

In addition, as previously stated, the community as defined in the application has awareness and recognition
among its members. This is because members must be registered with at least one Authenticating Partner
(AP). The AP must have both a “presence in the Gay Community”, and also “incorporate a focus specific to
the Gay Community.” By registering as a verifiable member with an AP with these characteristics, individuals
would have both an awareness and recognition of their participation and membership in the defined
community.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both the conditions to fulfill the requirements for longevity.

Criterion #2: Nexus between Proposed String and Community

2-A Nexus 0/3 Point(s)

The Community Priority Evaluation panel determined that the application did not meet the criterion for
Nexus as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook.
The string does not identify or match the name of the community as defined in the application, nor is it a
well-known short-form or abbreviation of the community. The application received a score of 0 out of 3
points under criterion 2-A: Nexus.

To receive the maximum score for Nexus, the applied-for string must match the name of the community or
be a well-known short-form or abbreviation of the community. To receive a partial score for Nexus, the
applied-for string must identify the community. According to the AGB, ““Identify’ means that the applied for
string closely describes the community or the community members, without over-reaching substantially
beyond the community.”

The applied-for string neither matches the name of the community as defined by the application nor does it
identify the defined community without over-reaching substantially, as required for a full or partial score on
Nexus. As cited above:

The membership criterion to join the Gay Community is the process of ‘coming out’. This process is
unique for every individual, organization and ally involving a level of risk in simply becoming visible.
While this is sufficient for the world at large in order to delineate more cleatly, dotgay LLC is also
requiring community members to have registered with one of our Authenticating Partners (process
described in 20E).

The application, therefore, acknowledges that “the world at large” understands the Gay community to be an
entity substantially different than the community the application defines. That is, the general population
understands the “Gay community” to be both those individuals who have “come out” as well as those who
are privately aware of their non-heterosexual sexual orientation. Similatly, the applied-for string refers to a
large group of individuals — all gay people worldwide — of which the community as defined by the applicant is
only a part. That is, the community as defined by the applicant refers only to the sub-set of individuals who
have registered with specific organizations, the Authenticating Partners.

As the application itself also indicates, the group of self-identified gay individuals globally is estimated to be
1.2% of the world population (more than 70 million), while the application states that the size of the
community it has defined, based on membership with APs, is 7 million. This difference is substantial and is
indicative of the degree to which the applied-for string substantially over-reaches beyond the community
defined by the application.

6 http:/ /www.theguardian.com/wotld /2013 /jul/ 30/ gay-tights-wotld-best-worst-countries
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Moreover, while the applied-for string refers to many individuals not included in the application’s definition
of membership (i.e., it “substantially over-reaches” based on AGB criteria), the string also fails to identify
certain members that the applicant has included in its definition of the .GAY community. Included in the
application’s community definition are transgender and intersex individuals as well as “allies” (understood as
heterosexual individuals supportive of the missions of the organizations that comprise the defined
community)’. However, “gay” does not identify these individuals. Transgender people may identify as
straight or gay, since gender identity and sexual orientation are not necessarily linked.® Likewise, intersex
individuals are defined by having been born with atypical sexual reproductive anatomy?; such individuals are
not necessarily “gay”’10. Finally, allies, given the assumption that they are heterosexual supporters of
LGBTQIA issues, are not identified by “gay” at all. Such individuals may be an active part of the GAY
community, even if they are heterosexual, but “gay” nevertheless does not describe these individuals as
required for Nexus by the AGB. As such, there are significant subsets of the defined community that are not
identified by the string “.GAY”".

The Community Priority Evaluation panel has determined that the applied-for string does not match nor
does it identify without substantially over-reaching the name of the community as defined in the application,
nor is it a well-known short-form or abbreviation of the community. It therefore does not meet the
requirements for Nexus.

2-B Uniqueness 0/1 Point(s)

The Community Priority Evaluation panel determined that the application did not meet the criterion for
Uniqueness as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant
Guidebook as the string does not score a 2 or a 3 on Nexus. The application received a score of 0 out of 1
point under criterion 2-B: Uniqueness.

To fulfill the requirements for Uniqueness, the “string has no other significant meaning beyond identifying the
community described in the application,” according to the AGB (emphasis added) and it must also score a2 ora 3
on Nexus. The string as defined in the application cannot demonstrate uniqueness as the string does not
score a 2 or a 3 on Nexus (i.e., it does not identify the community described, as above,). The Community
Priority Evaluation panel has determined that the applied-for string is ineligible for a Uniqueness score of 1.

Criterion #3: Registration Policies

3-A Eligibility 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Eligibility
as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as
eligibility is restricted to community members. The application received a maximum score of 1 point under
criterion 3-A: Eligibility.

To fulfill the requirements for Eligibility, the registration policies must restrict the eligibility of prospective
registrants to community members. The application demonstrates adherence to this requirement by
specifying that:
.gay is restricted to members of the Gay Community. Eligibility is determined through formal
membership with any of dotgay LL.C’s Authentication Partners (AP) from the community.
The Community Priority Evaluation panel has determined that the application satisfied the condition to
fulfill the requirements for Eligibility.

7'This prevailing understanding of “ally” is supported by GLAAD and others: http://www.glaad.org/resources/ally
8 http://www.glaad.org/reference/transgender

9 http:/ /www.isna.org/ faq/what_is_intersex

10 “Gay” is defined by the Oxford dictionaries as “A homosexual, especially a man.” The applicant defines the
community as “individuals whose gender identities and sexual orientation are outside of the norms defined for
heterosexual behavior of the larger society.”
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3-B Name Selection 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Name
Selection as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as name selection rules are consistent with the articulated community-based purpose of the applied-for TLD.
The application received a maximum score of 1 point under criterion 3-B: Name Selection.

To fulfill the requirements for Name Selection, the registration policies must be consistent with the
articulated community-based purpose of the applied-for gTLD. The application demonstrates adherence to
this requirement by outlining the types of names that may be registered within the .Gay top-level domain,
including rules barring “[s]ensitive words or phrases that incite or promote discrimination or violent
behavior, including anti-gay hate speech.” The rules are consistent with the purpose of the gTLD. The
Community Priority Evaluation panel has determined that the application satisfied the condition to fulfill the
requirements for Name Selection.

3-C Content and Use 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Content
and Use as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as the rules for content and use are consistent with the articulated community-based purpose of the applied-
for TLD. The application received a maximum score of 1 point under criterion 3-C: Content and Use.

To fulfill the requirements for Content and Use, the registration policies must include rules for content and
use for registrants that are consistent with the articulated community-based purpose of the applied-for
¢TLD. This includes “efforts to prevent incitement to or promotion of real or perceived discrimination
based upon race, color, gender, sexual orientation or gender expression.”

The Community Priority Evaluation panel has determined that the application satistied the condition to
fulfill the requirements for Content and Use.

3-D Enforcement 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for
Enforcement as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant
Guidebook, as the application provided specific enforcement measures and appropriate appeal mechanisms.
The application received a maximum score of 1 point under criterion 3-D: Enforcement.

Two conditions must be met to fulfill the requirements for Enforcement: the registration policies must
include specific enforcement measures constituting a coherent set, and there must be appropriate appeals
mechanisms. The application outlines policies that include specific enforcement measures constituting a
coherent set. The application also outlines a comprehensive list of investigation procedures, and
circumstances in which the registry is entitled to suspend domain names. The application also outlines an
appeals process, managed by the Registry, to which any party unsuccessful in registration, or against whom
disciplinary action is taken, will have the right to access. The Community Priority Evaluation panel has
determined that the application satisfies both the conditions to fulfill the requirements for Enforcement.

Criterion #4: Community Endorsement

4-A Support 1/2 Point(s)

The Community Priority Evaluation panel has determined that the application partially met the criterion for
Support specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as
there was documented support from at least one group with relevance. The application received a score of 1
out of 2 points under criterion 4-A: Support.

To receive the maximum score for Support, the applicant is, or has documented support from, the
recognized community institution(s)/member organization(s), ot has otherwise documented authority to
represent the community. In this context, “recognized” refers to the institution(s)/organization(s) that,
through membership or otherwise, are clearly recognized by the community members as representative of
the community. To receive a partial score for Support, the applicant must have documented support from at
least one group with relevance. “Relevance” refers to the communities explicitly and implicitly addressed by
the application’s defined community.
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The Community Priority Evaluation panel has determined that the applicant was not the recognized
community institution(s)/member organization(s), nor did it have documented authority to represent the
community, or documented support from the recognized community institution(s)/member organization(s).
(While the ILGA is sufficient to meet the AGB’s requirement for an “entity mainly dedicated to the
community” under Delineation (1-A), it does not meet the standard of a “recognized” organization. The
AGB specifies that “recognized” means that an organization must be “clearly recognized by the community
members as representative of the community.” The ILGA, as shown in its mission and activities, is clearly
dedicated to the community and it serves the community and its members in many ways, but “recognition”
demands not only this unilateral dedication of an organization to the community, but a reciprocal recognition
on the part of community members of the organization’s authority to represent it. There is no single such
organization recognized by the defined community as representative of the community. However, the
applicant possesses documented support from many groups with relevance; their verified documentation of
support contained a description of the process and rationale used in arriving at the expression of support,
showing their understanding of the implications of supporting the application. Despite the wide array of
organizational support, however, the applicant does not have the support from the recognized community
institution, as noted above, and the Panel has not found evidence that such an organization exists. The
Community Priority Evaluation Panel has determined that the applicant partially satisfies the requirements
for Support.

4-B Opposition 1/2 Point(s)

The Community Priority Evaluation panel has determined that the application partially met the criterion for
Opposition specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as the application did not receive any relevant opposition. The application received a score of 1 out of 2
points under criterion 4-B: Opposition.

To receive the maximum score for Opposition, the application must not have received any opposition of
relevance. To receive a partial score for Opposition, the application must have received opposition from, at
most, one relevant group of non-negligible size.

The Community Priority Evaluation panel has determined that there is opposition to the application from a
group of non-negligible size, coming from an organization within the communities explicitly addressed by
the application, making it relevant. The organization is a chartered 501(c)3 nonprofit organization with full-
time staff members, as well as ongoing events and activities with a substantial following. The grounds of the
objection do not fall under any of those excluded by the AGB (such as spurious or unsubstantiated claims),
but rather relate to the establishment of the community and registration policies. Therefore, the Panel has
determined that the applicant partially satisfied the requirements for Opposition.

Disclaimer: Please note that these Community Priority Evaluation results do not necessarily determine the
final result of the application. In limited cases the results might be subject to change. These results do not
constitute a waiver or amendment of any provision of the Applicant Guidebook or the Registry Agreement.
For updated application status and complete details on the program, please refer to the Applicant Guidebook
and the ICANN New gTLDs microsite at <newgtlds.icann.org>.
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j((/ The Internet Corporation for Assigned Names and Numbers

ICANN

26 April 2017

Re: Update on the Review of the New gTLD Community Priority Evaluation
Process

Dear All Concerned:

At various times in the implementation of the New gTLD Program, the ICANN
Board has considered aspects of the Community Priority Evaluation (CPE)
process. Recently, we discussed certain concerns that some applicants have
raised with the CPE process, including issues that were identified in the Final
Declaration from the Independent Review Process (IRP) proceeding initiated by
Dot Registry, LLC. The Board decided it would like to have some additional
information related to how ICANN interacts with the CPE provider, and in
particular with respect to the CPE provider's CPE reports. On 17 September
2016, we asked that the President and CEOQO, or his designee(s), undertake a
review of the process by which ICANN has interacted with the CPE provider.
(Resolution 2016.09.17.01)

Further, during our 18 October 2016 meeting, the Board Governance Committee
(BGC) discussed potential next steps regarding the review of pending
Reconsideration Requests pursuant to which some applicants are seeking
reconsideration of CPE results. Among other things, the BGC noted that certain
complainants have requested access to the documents that the CPE panels used
to form their decisions and, in particular, the independent research that the
panels conducted. The BGC decided to request from the CPE provider the
materials and research relied upon by the CPE panels in making determinations
with respect to certain pending CPEs. This will help inform the BGC’s
determinations regarding certain recommendations or pending Reconsideration
Requests related to CPE. This material is currently being collected as part of the
President and CEQO’s review and will be forwarded to the BGC in due course.

The review is currently underway. We recognize that ensuring we fulfill all of our
obligations means taking more time, but we believe that this is the right
approach. The review will complete as soon as practicable and once it is done,
the BGC, and Board where appropriate, will promptly consider the relevant
pending Reconsideration Requests.

Los Angeles 12025 Waterfront Drive, Suite 300 Los Angeles, CA 90094 USA T+1310 301 5800 F +1 310 823 8649
Offices: Beijing e Brussels o Geneva e Istanbul e  Montevideo o  Seoul e  Singapore e  Washington

http://icann.org
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Meanwhile, the BGC’s consideration of the following Reconsideration Requests
is on hold: 14-30 (.LLC), 14-32 (.INC), 14-33 (.LLP), 16-3 (.GAY), 16-5
(.MUSIC), 16-8 (.CPA), 16-11 (.HOTEL), and 16-12 (.MERCK).

For more information about CPE criteria, please see ICANN's Applicant
Guidebook, which serves as basis for how all applications in the

New gTLD Program have been evaluated. For more information regarding
Reconsideration Requests, please see ICANN’s Bylaws.

Sincerely,

7

Chris Disspain
Chair, ICANN Board Governance Committee
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1900 K Street, NW

Washington, DC 20006-1110
Dechert nagiien o o0
LLP +1 202 261 3333 Fax
www.dechert.com

ARIF HYDER ALI

Contact Information Redacted

5 May 2017

VIA E-MAIL DIDP@ICANN.ORG

ICANN

c/o Steve Crocker, Chairman
Goran Marby, President and CEO
12025 Waterfront Drive, Suite 300
Los Angeles, CA 90094

Re: Request under ICANN’s Documentary Information Disclosure Policy concerning
Community Priority Evaluation for .MUSIC Application ID 1-1115-14110*

Dear ICANN:

This request is submitted under ICANN’s Documentary Information Disclosure Policy by
DotMusic Limited (“DotMusic”) in relation to ICANN’s .MUSIC Community Priority
Evaluation (“CPE”). The .MUSIC CPE Report? found that DotMusic’s community-based
Application should not prevail. DotMusic is investigating the numerous CPE process
violations and the contravention of established procedures as set forth in DotMusic
Reconsideration Request 16-5 (“RR”).2

ICANN's Documentary Information Disclosure Policy (“DIDP”) is intended to ensure that
information contained in documents concerning ICANN's operational activities, and
within ICANN's possession, custody, or control, is made available to the public unless

! DotMusic’s .MUSIC community Application (ID 1-1115-14110), https://gtldresult.icann.org/
application-result/applicationstatus/applicationdetails/1392; Also See https://gtldresult.icann.org/
application-result/applicationstatus/applicationdetails:download application/1392?7t:ac=1392

2 .MUSIC CPE Report, https://icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-
en.pdf

3 See https://icann.org/resources/pages/reconsideration-16-5-dotmusic-request-2016-02-25-en
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there is a compelling reason for confidentiality.* In responding to a request submitted
pursuant to the DIDP, ICANN adheres to its Process for Responding to ICANN’s
Documentary Information Disclosure Policy (DIDP) Requests.® According to ICANN,
staff first identifies all documents responsive to the DIDP request. Staff then reviews those
documents to determine whether they fall under any of the DIDP’s Nondisclosure
Conditions.

According to ICANN, if the documents do fall within any of those Nondisclosure
Conditions, ICANN staff determines whether the public interest in the disclosure of those
documents outweighs the harm that may be caused by such disclosure.® We believe that
there is no relevant public interest in withholding the disclosure of the information sought
in this request.

A. Context and Background

DotMusic submitted its RR 16-5 to ICANN more than one year ago. Moreover, nearly
seven months have passed since DotMusic delivered a presentation to the Board
Governance Committee (the “BGC”). DotMusic has sent several correspondence to
ICANN noting that ICANN’s protracted delays in reaching a decision on DotMusic’s RR
and ICANN’s continued lack of responsiveness to DotMusic’s inquiries about the status of
DotMusic’s request represent a clear and blatant violation of ICANN’s commitments to
transparency enshrined in its governing documents.

It is our understanding that ICANN is conducting “an independent review of the process
by which ICANN staff interacted with the community priority evaluation provider, both

4 See ICANN DIDP, https://icann.org/resources/pages/didp-2012-02-25-en

5 Process for Responding to DIDP Requests, https://icann.org/en/system/files/files/didp-response-
process-29oct13-en.pdf

6 Id.
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generally and specifically with respect to the CPE reports issued by the CPE provider”’
and that the BGC may have requested from the CPE provider “the materials and research
relied upon by the CPE panels in making their determinations with respect to the pending
CPE reports.”®

However, ICANN has not provided any details as to how the evaluator was selected, what
its remit is, what information has been provided, whether the evaluator will seek to consult
with the affected parties, etc. Thus, on April 28, 2017, DotMusic specifically requested
that ICANN disclose the identity of the individual or organization conducting the
independent review and investigation and informed ICANN that it has not received any
communication from the independent evaluator.®

Immediately following the Dechert letter submission to ICANN on April 28, 2017,
DotMusic received a letter from ICANN’s BGC Chair Chris Disspain (“BGC Letter”)
indicating that the RR is “on hold” and inter alia that:*°

The BGC decided to request from the CPE provider the materials and
research relied upon by the CPE panels in making determinations with
respect to certain pending CPEs. This will help inform the BGC’s
determinations  regarding certain recommendations or pending
Reconsideration Requests related to CPE. This material is currently being
collected as part of the President and CEQ’s review and will be forwarded

7 Resolution of the ICANN Board 2016.09.17.01, President and CEO Review of New gTLD
Community  Priority  Evaluation  Report  Procedures,  September 17, 2016,
https://www.icann.org/resources/board-material/resolutions-2016-09-17-en#1.a

8 Minutes of the Board Governance Committee, Octoberl8, 2016, https://www.icann.org/
resources/board-material/minutes-bgc-2016-10-18-en

9 Letter from Arif Ali to ICANN CEO Goéran Marbyand the ICANN Board, April 28, 2017,
https://www.icann.org/en/system/files/correspondence/ali-to-marby-28apr17-en.pdf

10 Letter to DotMusic from ICANN BGC Chair Chris Disspain (Received April 28, 2017)
https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26aprl7-en.pdf
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to the BGC in due course. The review is currently underway. We recognize
that ensuring we fulfill all of our obligations means taking more time, but
we believe that this is the right approach. The review will complete as soon
as practicable and once it is done, the BGC, and Board where appropriate,
will promptly consider the relevant pending Reconsideration Requests.
Meanwhile, the BGC’s consideration of the following Reconsideration
Requests is on hold: 14-30 (.LLC), 14-32 (.INC), 14-33 (.LLP), 16-3
(.(GAY), 16-5 (.MUSIC), 16-8 (.CPA), 16-11 (HOTEL), and 16-12
(.MERCK).

However, the BGC Letter does not transparently provide any meaningful information
besides that there is a review underway and that the RR is on hold.

B. Documentation Requested

The documentation requested by DotMusic in this DIDP includes all of the “material
currently being collected as part of the President and CEO’s review” that has been shared
with ICANN and is “currently underway.”**

Further, DotMusic requests disclosure of information about the nature of the independent
review that ICANN has commissioned regarding the Economist Intelligence Unit’s
handling of community priority evaluations. In this regard, we request ICANN to provide,
forthwith, the following categories of information:

1. The identity of the individual or firm (“the evaluator”) undertaking the Review;

2. The selection process, disclosures, and conflict checks undertaken in relation to the
appointment;

3. The date of appointment of the evaluator;

1 Letter to DotMusic from ICANN BGC Chair Chris Disspain (Received April 28,
2017) https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26aprl7-en.pdf



Dechert

LLP

ICANN
DIDP Request
5 May 2017
Page 5

4. The terms of instructions provided to the evaluator;
5. The materials provided to the evaluator by the EIU;

6. The materials provided to the evaluator by ICANN staff/legal, outside counsel or
ICANN’s Board or any subcommittee of the Board;

7. The materials submitted by affected parties provided to the evaluator;

8. Any further information, instructions or suggestions provided by ICANN and/or its
staff or counsel to the evaluator;

9. The most recent estimates provided by the evaluator for the completion of the
investigation; and

10. All materials provided to ICANN by the evaluator concerning the Review

DotMusic reserves the right to request further disclosure based on ICANN’s prompt
provision of the above information.

C. Conclusion

There are no compelling reasons for confidentiality in disclosing the requested documents;
rather, full disclosure will serve the global public interest and ensure the integrity of
ICANN’s deliberative and decision-making process concerning the CPE process. On the
other hand, ICANN’s failure to provide this information would raise serious questions
concerning ICANN’s accountability and compromise the transparency, independence and
credibility of such an independent review.
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Sincerely,

Arif Hyder Ali

Partner

cc: Krista Papac, ICANN Complaints Officer (krista.papac@icann.org)
Herb Waye, ICANN Ombudsman (herb.waye@icann.org)



Exhibit 7



Dechert

LLP
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Washington, DC 20006-1110
+1 202 261 3300 Main

+1 202 261 3333 Fax
www.dechert.com

ARIF HYDER ALI

Contact Information Redacted

18 May 2017

VIA E-MAIL DIDP@ICANN.ORG

ICANN

c/o Steve Crocker, Chairman
Goran Marby, President and CEO
12025 Waterfront Drive, Suite 300
Los Angeles, CA 90094

Re: Request under ICANN’s Documentary Information Disclosure Policy concerning
Community Priority Evaluation for .GAY Application ID 1-1713-23699

Dear ICANN:

This request is submitted under ICANN’s Documentary Information Disclosure Policy by
dotgay LLC (“dotgay”) in relation to ICANN’s .GAY Community Priority Evaluation
(“CPE”). The .GAY CPE Report! found that dotgay’s community-based Application
should not prevail. Dotgay has provided ICANN with numerous independent reports
identifying dotgay’s compliance with the CPE criteria, as well as the human rights concerns
with ICANN’s denial of dotgay’s application.?

ICANN’s Documentary Information Disclosure Policy (“DIDP”) is intended to ensure that
information contained in documents concerning ICANN's operational activities, and
within ICANN's possession, custody, or control, is made available to the public unless
there is a compelling reason for confidentiality.® In responding to a request submitted
pursuant to the DIDP, ICANN adheres to its Process for Responding to ICANN'’s

! .GAY CPE Report, https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-
en.pdf
2 See https://www.icann.org/resources/pages/reconsideration-16-3-dotgay-request-2016-02-18-en

3 See ICANN DIDP, https://icann.org/resources/pages/didp-2012-02-25-en
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Documentary Information Disclosure Policy (DIDP) Requests.* According to ICANN,
staff first identifies all documents responsive to the DIDP request. Staff then reviews those
documents to determine whether they fall under any of the DIDP’s Nondisclosure
Conditions.

According to ICANN, if the documents do fall within any of those Nondisclosure
Conditions, ICANN staff determines whether the public interest in the disclosure of those
documents outweighs the harm that may be caused by such disclosure.® We believe that
there is no relevant public interest in withholding the disclosure of the information sought
in this request.

A. Context and Background

Dotgay submitted its RR 16-5 to ICANN more than one year ago. Moreover, nearly a year
has passed since dotgay delivered a presentation to the Board Governance Committee (the
“BGC”).® Dotgay has sent several letters to ICANN noting that ICANN’s protracted
delays in reaching a decision and ICANN’s continued lack of responsiveness to dotgay’s
inquiries about the status of dotgay’s request represent a violation of ICANN’s
commitments to transparency enshrined in its governing documents.

It is our understanding that ICANN is conducting “an independent review of the process
by which ICANN staff interacted with the community priority evaluation provider, both
generally and specifically with respect to the CPE reports issued by the CPE provider”’
and that the BGC may have requested from the CPE provider “the materials and research

4 Process for Responding to DIDP Requests, https://icann.org/en/system/files/files/didp-response-
process-29oct13-en.pdf

5 Id.

6 https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-presentation-bgc-
17mayl16-en.pdf; See also dotgay’s powerpoint presentation:

7 Resolution of the ICANN Board 2016.09.17.01, President and CEO Review of New gTLD
Community  Priority ~ Evaluation  Report  Procedures, September 17, 2016,
https://www.icann.org/resources/board-material/resolutions-2016-09-17-en#1.a
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relied upon by the CPE panels in making their determinations with respect to the pending
CPE reports.”®

However, ICANN has not provided any details as to how the evaluator was selected, what
its remit is, what information has been provided, whether the evaluator will seek to consult
with the affected parties, etc. Other community applicants have specifically requested that
ICANN disclose the identity of the individual or organization conducting the independent
review and investigation and informed ICANN that it has not received any communication
from the independent evaluator.® Dotgay endorses and shares those concerns which
equally affect dotgay, and has already requested a full explanation.©

Dotgay has received a letter from ICANN’s BGC Chair Chris Disspain (“BGC Letter”)
indicating that the RR is “on hold” and inter alia that:*

The BGC decided to request from the CPE provider the materials and
research relied upon by the CPE panels in making determinations with
respect to certain pending CPEs. This will help inform the BGC’s
determinations  regarding certain recommendations or pending
Reconsideration Requests related to CPE. This material is currently being
collected as part of the President and CEQ’s review and will be forwarded
to the BGC in due course. The review is currently underway. We recognize
that ensuring we fulfill all of our obligations means taking more time, but

8 Minutes of the Board Governance Committee, Octoberl8, 2016, https://www.icann.org/
resources/board-material/minutes-bgc-2016-10-18-en

9 Letter from Arif Ali to ICANN CEO Goéran Marby and the ICANN Board, April 28, 2017,
https://www.icann.org/en/system/files/correspondence/ali-to-marby-28apr17-en.pdf

10 Letter from Arif Ali to ICANN CEO Goéran Marby and the ICANN Board, 12 March 2017,
https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-letter-dechert-llp-to-
icann-board-redacted-12mar17-en.pdf

1 Letter to dotgay from ICANN BGC Chair Chris Disspain (Received April 28, 2017)
https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26aprl7-en.pdf
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we believe that this is the right approach. The review will complete as soon
as practicable and once it is done, the BGC, and Board where appropriate,
will promptly consider the relevant pending Reconsideration Requests.
Meanwhile, the BGC’s consideration of the following Reconsideration
Requests is on hold: 14-30 (.LLC), 14-32 (.INC), 14-33 (.LLP), 16-3
(.GAY), 16-5 (.MUSIC), 16-8 (.CPA), 16-11 (.HOTEL), and 16-12
(.MERCK).

Similarly, we received a letter from ICANN’s attorney, Jeffrey A. LeVee, on 15 May 2017
purporting to provide a “status update on Reconsideration Request 16-3. .. .”*2 According
to Mr. LeVee’s letter:

As Mr. Disspain explained in his letter, the CPE review is currently underway and
will be completed as soon as practicable. The Board’s consideration of Request
16-3 is currently on hold pending completion of the review. Once the CPE review
is complete, the Board will resume its consideration of Request 16-3, and will take
into consideration all relevant materials.

Accordingly, both the BGC Letter and Mr. LeVee’s letter fail to provide any meaningful
information besides that there is a review underway and that the RR is on hold.

B. Documentation Requested

The documentation requested by dotgay in this DIDP includes all of the “material currently
being collected as part of the President and CEQ’s review” that has been shared with
ICANN and is “currently underway.”*® Further, dotgay requests disclosure of information
about the nature of the independent review that ICANN has commissioned regarding the
Economist Intelligence Unit’s handling of community priority evaluations. In this regard,
we request ICANN to provide, forthwith, the following categories of information:

12 Letter to Arif H. Ali from Jeffrey A. LeVee, dated May 15, 2017

13 Letter to dotgay from ICANN BGC Chair Chris Disspain (Received April 28,
2017) https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-
process-26aprl7-en.pdf
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All documents relating to [ICANN’s request to “the CPE provider [for] the materials
and research relied upon by the CPE panels in making their determinations with
respect to certain pending CPE reports;”t*

All documents from the EIU to ICANN, including but not limited to: (a) ICANN’s
request for “the materials and research relied upon by the CPE panels in making
their determinations with respect to certain pending CPE reports,”*® and (b) all
communications between the EIU and ICANN regarding the request;

All documents relating to requests by ICANN staff or Board Members to access
the research provided by the EIU or the ongoing evaluation or any comments on
the research or evaluation;

The identity of the individual or firm (“the evaluator”) undertaking the Review;

The selection process, disclosures, and conflict checks undertaken in relation to the
appointment;

The date of appointment of the evaluator;
The terms of instructions provided to the evaluator;
The materials provided to the evaluator by the EIU;

The materials provided to the evaluator by ICANN staff/legal, outside counsel or
ICANN’s Board or any subcommittee of the Board;

The materials submitted by affected parties provided to the evaluator;

Any further information, instructions or suggestions provided by ICANN and/or its
staff or counsel to the evaluator;

14

15

https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en

https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en



Dechert

LLP

ICANN
DIDP Request
18 May 2017
Page 6

12. The most recent estimates provided by the evaluator for the completion of the
investigation; and

13. All materials provided to ICANN by the evaluator concerning the Review

dotgay reserves the right to request further disclosure based on ICANN’s prompt provision
of the above information.

C. Conclusion

There are no compelling reasons for confidentiality in disclosing the requested documents;
rather, full disclosure will serve the global public interest and ensure the integrity of
ICANN’s deliberative and decision-making process concerning the CPE process. On the
other hand, ICANN’s failure to provide this information would raise serious questions
concerning ICANN’s accountability and compromise the transparency, independence and
credibility of such an independent review.

Sincerely,

/<

Arif Hyder Ali
Partner

cc: Krista Papac, ICANN Complaints Officer (krista.papac@icann.org)
Herb Waye, ICANN Ombudsman (herb.waye@icann.org)
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To: Arif Ali on behalf of DotMusic Limited
Date: 4 June 2017

Re: Request No. 20170505-1

Thank you for your request for documentary information dated 5 May 2017 (Request),
which was submitted through the Internet Corporation for Assigned Names and
Numbers (ICANN) Documentary Information Disclosure Policy (DIDP) on behalf of
DotMusic Limited (DotMusic). For reference, a copy of your Request is attached to the
email transmitting this Response.

Items Requested

Your Request seeks the disclosure of the following documentary information relating to
the Board initiated review of the Community Priority Evaluation (CPE) process:

—

The identity of the individual or firm undertaking the Review;

The selection process, disclosures, and conflict checks undertaken in

relation to the appointment;

The date of appointment of the evaluator;

The terms of instructions provided to the evaluator;

The materials provided to the evaluator by the EIU;

The materials provided to the evaluator by ICANN staff/legal, outside

counsel or ICANN’s Board or any subcommittee of the Board;

The materials submitted by affected parties provided to the evaluator;

Any further information, instructions or suggestions provided by ICANN

and/or its staff or counsel to the evaluator;

9. The most recent estimates provided by the evaluator for the completion of
the investigation; and

10.  All materials provided to ICANN by the evaluator concerning the Review

N
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Response

Community Priority Evaluation (CPE) is a method to resolve string contention for

new gTLD applications. CPE occurs if a community application is both in contention
and elects to pursue CPE. The evaluation is an independent analysis conducted by a
panel from the CPE provider. The CPE panel’s role is to determine whether a
community-based application fulfills the community priority criteria. (See Applicant
Guidebook, § 4.2; see also, CPE webpage at
http://newgtlds.icann.org/en/applicants/cpe.) As part of its process, the CPE provider
reviews and scores a community applicant that has elected CPE against the following
four criteria: Community Establishment; Nexus between Proposed String and




Community; Registration Policies, and Community Endorsement. An application must
score at least 14 out of 16 points to prevail in a community priority evaluation; a high bar
because awarding priority eliminates all non-community applicants in the contention set
as well as any other non-prevailing community applicants. (See id.)

At various times in the implementation of the New gTLD Program, the ICANN Board has
considered aspects of the CPE process. Recently, the Board discussed certain
concerns that some applicants have raised with the CPE process, including issues that
were identified in the Final Declaration from the Independent Review Process (IRP)
proceeding initiated by Dot Registry, LLC. (See Dot Registry IRP Final Declaration at
https://www.icann.org/en/system/files/files/irp-dot-registry-final-declaration-redacted-
29jul16-en.pdf.) The Board decided it would like to have some additional information
related to how the ICANN organization interacts with the CPE provider, and in particular
with respect to the CPE provider's CPE reports. On 17 September 2016, the Board
directed the President and CEOQ, or his designee(s), to undertake a review of the
process by which the ICANN organization has interacted with the CPE provider. (See
https://www.icann.org/resources/board-material/resolutions-2016-09-17-en.)

Further, as Chris Disspain, the Chair of the Board Governance Committee, stated in his
letter of 26 April 2017 to concerned parties, during its 18 October 2016 meeting, the
BGC discussed potential next steps regarding the review of pending Reconsideration
Requests pursuant to which some applicants are seeking reconsideration of CPE
results. Among other things, the BGC noted that certain complainants have requested
access to the documents that the CPE panels used to form their decisions and, in
particular, the independent research that the panels conducted. The BGC decided, as
part of the President and CEQO’s review, to request from the CPE provider the materials
and research relied upon by the CPE panels in making determinations with respect to
certain pending CPEs to help inform the BGC’s determinations regarding certain
recommendations or pending Reconsideration Requests related to CPE.

As described in the Community Priority Evaluation Process Review Update, dated 2
June 2017, in November 2017, FTI Consulting, Inc.’s (FTI) Global Risk and
Investigations Practice (GRIP) and Technology Practice was chosen to assist in the
CPE review following consultation with various candidates. FTIl was selected because it
has the requisite skills and expertise to undertake this investigation. FTI’'s GRIP and
Technology Practice teams provide a multidisciplinary approach to business-critical
investigations, combining the skill and experience of former prosecutors, law
enforcement officials and regulators with forensic accountants, professional
researchers, anti-corruption investigators, computer forensic, electronic evidence and
enterprise data analytic specialists. On 13 January 2017, FTI signed an engagement
letter to perform the review.

As described in the Community Priority Evaluation Process Review Update, dated 2
June 2017, the scope of the review consists of: (1) review of the process by which the




ICANN organization interacted with the CPE provider related to the CPE reports issued
by the CPE provider; (2) review of the consistency in which the CPE criteria were
applied; and (3) review of the research process undertaken by the CPE panels to form
their decisions and compilation of the reference materials relied upon by the CPE
panels to the extent such reference materials exist for the evaluations which are the
subject of pending Reconsideration Requests.

The review is being conducted in two parallel tracks. The first track focuses on
gathering information and materials from the ICANN organization, including interviews
and document collection. This work was completed in early March 2017. The second
track focuses on gathering information and materials from the CPE provider. This work
is still ongoing. FTI is currently waiting on responses from the CPE provider related to
the requests for information and documents. The CPE provider is seeking to provide its
responses to the information requests by the end of the week and is currently evaluating
the document requests. Once the underlying information and data collection is
complete, FTI anticipates that it will be able to inform ICANN of its findings within two
weeks. (See Community Priority Evaluation Process Review Update, dated 2 June
2017.)

ltems 1 -4

Items 1 through 4 seek the disclosure of the identity of the individual or firm undertaking
the Review (ltem 1), “[t]he selection process, disclosures, and conflict checks
undertaken in relation to the appointment” (Iltem 2), the date of appointment (ltem 3),
and the terms of instructions provided to the evaluator (Item 4). The information
responsive to these items were provided in the Community Priority Evaluation Process
Review Update and above. With respect to the disclosures and conflicts checks
undertaken in relation to the selection of the evaluator, FTI conducted an extensive
conflicts check related to the ICANN organization, the CPE provider, ICANN’s outside
counsel, and all the parties that underwent CPE.

ltems 5-6

ltems 5 and 6 seeks the disclosure of the materials provided to the evaluator by the
CPE provider (Item 5) and materials provided to the evaluator by ICANN staff/legal,
outside counsel or ICANN’s Board or any subcommittee of the Board (ltem 6). As
detailed in the Community Priority Evaluation Process Review Update, the review is
being conducted in two parallel tracks. The first track focuses on gathering information
and materials from the ICANN Organization, including interviews and document
collection. This work was completed in early March 2017. As part of the first track,
ICANN provided FTI with the following materials:

e New gTLD Applicant Guidebook, https://newgtlds.icann.org/en/applicants/agb

e CPE reports, https://newgtlds.icann.org/en/applicants/cpe#invitations

e CPE Panel Process Document,
http://newgtlds.icann.org/en/applicants/cpe/panel-process-07augi4-en.pdf




e EIU Contract and SOW Information,
http://newgtlds.icann.org/en/applicants/cpe/eiu-contract-sow-information-
08apri15-en.zip

e CPE Guidelines, https://newgtlds.icann.org/en/applicants/cpe/guidelines-
27sep13-en.pdf

e Updated CPE FAQs, https://newgtlds.icann.org/en/applicants/cpe/fags-10sepi4-
en.pdf

e CPE Processing Timeline, https://newgtlds.icann.org/en/applicants/cpe/timeline-
10sepi14-en.pdf

e CPE webpage and all materials referenced on the CPE webpage,
https://newgtlds.icann.org/en/applicants/cpe

e Reconsideration Requests related to CPEs and all related materials, including
BGC recommendations or determinations, Board determinations, available at
https://www.icann.org/resources/pages/accountability/reconsideration-en, and
the applicable BGC and Board minutes and Board briefing materials, available at
https://www.icann.org/resources/pages/2017-board-meetings

e Independent Review Process (IRP) related to CPEs and all related materials,
available at https://www.icann.org/resources/pages/accountability/irp-en, Board
decisions related to the IRP and the corresponding Board minutes and Board
briefing materials, available at https://www.icann.org/resources/pages/2017-
board-meetings

e Board Resolution 2016.09.17.01, https://www.icann.org/resources/board-
material/resolutions-2016-09-17-en

e Minutes of 17 September 2016 Board meeting,
https://www.icann.org/resources/board-material/minutes-2016-09-17-en

e Briefing materials related to Board Resolution 2016.09.17.01,
https://www.icann.org/en/system/files/bm/briefing-materials-1-redacted-17sep16-
en.pdf

e Minutes of 18 October 2016 BGC meeting,
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en

e New gTLD Program Implementation Review regarding CPE,
https://www.icann.org/en/system/files/files/program-review-29jan16-en.pdf at
section 4.1

e Correspondence between the ICANN organization and the CPE provider
regarding the evaluations, including any document and draft CPE reports that
were exchanged.

With the exception of the correspondence between the ICANN organization and the
CPE provider regarding the evaluations, all materials provided to the evaluator are
publicly available. Regarding the internal correspondence between the ICANN
organization and the CPE provider, these documents are not appropriate for disclosure
for the same reasons identified in ICANN’s response to the DIDP previous submitted by
DotMusic Limited. Rather than repeating those here, see Response to DIDP Request
No. 20160429-1, https://www.icann.org/en/system/files/files/didp-20160429-1-dotmusic-




response-supporting-docs-15may16-en.pdf. The second track of the review focuses on
gathering information and materials from the CPE provider. As noted Community
Priority Evaluation Process Review Update of 2 June 2017, this work is still ongoing.

FTl is currently waiting on responses from the CPE provider related to the requests for
information and documents.

Item 7

Item 7 seeks “[t]he materials submitted by affected parties provided to the evaluator.” It
is unclear what the term “affected parties” is intended to cover. To the extent that the
term is intended to reference the applicants that underwent CPE, FTI was provided with
the following materials submitted by community applicants:

e All CPE reports, https://newgtlds.icann.org/en/applicants/cpe#invitations

e Reconsideration Requests related to CPEs and all related materials, including
BGC recommendations or determinations, Board determinations, available at
https://www.icann.org/resources/pages/accountability/reconsideration-en, and
the applicable BGC and Board minutes and Board briefing materials, available at
https://www.icann.org/resources/pages/2017-board-meetings

e Independent Review Process (IRP) related to CPEs and all related materials,
available at https://www.icann.org/resources/pages/accountability/irp-en, Board
decisions related to the IRP and the corresponding Board minutes and Board
briefing materials, available at https://www.icann.org/resources/pages/2017-
board-meetings

e All public comments received on the applications that underwent evaluation,
which are publicly available at hitps://gtldresult.icann.org/application-
result/applicationstatus for each respective application

ltems 8

Item 8 seeks the disclosure of “[a]ny further information, instructions or suggestions
provided by ICANN and/or its staff or counsel to the evaluator.” This item overlaps with
Items 4 and 5. The information responsive to the overlapping items has been provided
in response to ltems 4 and 5 above.

ltem 9

ltem 9 asks for an estimate of completion of the review. The information responsive to
this item has been provided Community Priority Evaluation Process Review Update of 2
June 2017. ICANN anticipates on publishing further updates as appropriate.

Item 10

Item 10 requests the disclosure of “[a]ll materials provided to ICANN by the evaluator
concerning the Review.” As noted, the review is still in process. To date, FTI has
provided ICANN with requests for documents and information to ICANN and the CPE
provider. These documents are not appropriate for disclosure based on the following
applicable DIDP Defined Conditions of Non-Disclosure:



. Internal information that, if disclosed, would or would be likely to compromise the
integrity of ICANN's deliberative and decision-making process by inhibiting the
candid exchange of ideas and communications, including internal documents,
memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors,
and ICANN agents.

. Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with which
ICANN cooperates by inhibiting the candid exchange of ideas and
communications.

. Information subject to the attorney— client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

. Drafts of all correspondence, reports, documents, agreements, contracts, emails,
or any other forms of communication.

Notwithstanding the applicable Defined Conditions of Nondisclosure identified in this
Response, ICANN also evaluated the documents subject to these conditions to
determine if the public interest in disclosing them outweighs the harm that may be
caused by such disclosure. ICANN has determined that there are no circumstances for
which the public interest in disclosing the information outweighs the harm that may be
caused by the requested disclosure.

About DIDP

ICANN'’s DIDP is limited to requests for documentary information already in existence
within ICANN that is not publicly available. In addition, the DIDP sets forth Defined
Conditions of Nondisclosure. To review a copy of the DIDP, please see
http://www.icann.org/en/about/transparency/didp. ICANN makes every effort to be as
responsive as possible to the entirety of your Request. As part of its accountability and
transparency commitments, ICANN continually strives to provide as much information to
the community as is reasonable. We encourage you to sign up for an account at
ICANN.org, through which you can receive daily updates regarding postings to the
portions of ICANN's website that are of interest. We hope this information is helpful. If
you have any further inquiries, please forward them to didp @icann.org.
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To: Arif Ali on behalf of dotgay LLC

Date: 18 June 2017

Re: Request No. 20170518-1

Thank you for your request for documentary information dated 18 May 2017 (Request),
which was submitted through the Internet Corporation for Assigned Names and
Numbers (ICANN) Documentary Information Disclosure Policy (DIDP) on behalf of
dotgay LLC (dotgay). For reference, a copy of your Request is attached to the email
transmitting this Response.

Items Requested

Your Request seeks the disclosure of the following documentary information relating to
the Board initiated review of the Community Priority Evaluation (CPE) process (the

Review):

1.

All documents relating to ICANN'’s request to “the CPE provider [for] the
materials and research relied upon by the CPE panels in making their
determinations with respect to certain pending CPE reports;”

All documents from the EIU to ICANN, including but not limited to: (a)
ICANN'’s request for “the materials and research relied upon by the CPE
panels in making their determinations with respect to certain pending CPE
reports,” and (b) all communications between the EIU and ICANN
regarding the request;

All documents relating to requests by ICANN staff or Board Members to
access the research provided by the EIU or the ongoing evaluation or any
comments on the research or evaluation;

The identity of the individual or firm (“the evaluator”) undertaking the
Review;

The selection process, disclosures, and conflict checks undertaken in
relation to the appointment;

The date of appointment of the evaluator;

The terms of instructions provided to the evaluator;

The materials provided to the evaluator by the EIU;

The materials provided to the evaluator by ICANN staff/legal, outside
counsel or ICANN’s Board or any subcommittee of the Board;

The materials submitted by affected parties provided to the evaluator;
Any further information, instructions or suggestions provided by ICANN
and/or its staff or counsel to the evaluator;

The most recent estimates provided by the evaluator for the completion of
the investigation; and



13.  All materials provided to ICANN by the evaluator concerning the Review

Response

Community Priority Evaluation (CPE) is a method to resolve string contention for

new gTLD applications. CPE occurs if a community application is both in contention
and elects to pursue CPE. The evaluation is an independent analysis conducted by a
panel from the CPE provider. The CPE panel’s role is to determine whether a
community-based application fulfills the community priority criteria. (See Applicant
Guidebook, § 4.2; see also, CPE webpage at
http://newgtlds.icann.org/en/applicants/cpe.) As part of its process, the CPE provider
reviews and scores a community applicant that has elected CPE against the following
four criteria: Community Establishment; Nexus between Proposed String and
Community; Registration Policies, and Community Endorsement. An application must
score at least 14 out of 16 points to prevail in a community priority evaluation; a high bar
because awarding priority eliminates all non-community applicants in the contention set
as well as any other non-prevailing community applicants. (See id.)

At various times in the implementation of the New gTLD Program, the ICANN Board has
considered aspects of the CPE process. Recently, the Board discussed certain
concerns that some applicants have raised with the CPE process, including issues that
were identified in the Final Declaration from the Independent Review Process (IRP)
proceeding initiated by Dot Registry, LLC. (See Dot Registry IRP Final Declaration at
https://www.icann.org/en/system/files/files/irp-dot-reqgistry-final-declaration-redacted-
29jul16-en.pdf.) The Board decided it would like to have some additional information
related to how the ICANN organization interacts with the CPE provider, and in particular
with respect to the CPE provider's CPE reports. On 17 September 2016, the Board
directed the President and CEOQ, or his designee(s), to undertake a review of the
process by which the ICANN organization has interacted with the CPE provider. (See
https://www.icann.org/resources/board-material/resolutions-2016-09-17-en.)

Further, as Chris Disspain, the Chair of the Board Governance Committee, stated in his
letter of 26 April 2017 to concerned parties, during its 18 October 2016 meeting, the
BGC discussed potential next steps regarding the review of pending Reconsideration
Requests pursuant to which some applicants are seeking reconsideration of CPE
results. Among other things, the BGC noted that certain complainants have requested
access to the documents that the CPE panels used to form their decisions and, in
particular, the independent research that the panels conducted. The BGC decided, as
part of the President and CEQO’s review, to request from the CPE provider the materials
and research relied upon by the CPE panels in making determinations with respect to
certain pending CPEs to help inform the BGC’s determinations regarding certain
recommendations or pending Reconsideration Requests related to CPE. (See Letter
from Chris Disspain to Concerned Parties, 26 April 2017,




https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-
cpe-process-26apri7-en.pdf; see also, Minutes of BGC 18 October 2016 Meeting,
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en.)

As described in the Community Priority Evaluation Process Review Update, dated 2
June 2017, in November 2017, ICANN undertook the process to find the most qualified
evaluator for the review. FTI Consulting, Inc.’s (FTI) Global Risk and Investigations
Practice (GRIP) and Technology Practice was chosen to assist in the CPE review
following consultation with various candidates. FTI| was selected because it has the
requisite skills and expertise to undertake this investigation. FTI's GRIP and
Technology Practice teams provide a multidisciplinary approach to business-critical
investigations, combining the skill and experience of former prosecutors, law
enforcement officials and regulators with forensic accountants, professional
researchers, anti-corruption investigators, computer forensic, electronic evidence and
enterprise data analytic specialists. On 13 January 2017, FTI signed an engagement
letter to perform the review.

As described in the Community Priority Evaluation Process Review Update, dated 2
June 2017, the scope of the review consists of: (1) review of the process by which the
ICANN organization interacted with the CPE provider related to the CPE reports issued
by the CPE provider; (2) review of the consistency in which the CPE criteria were
applied; and (3) review of the research process undertaken by the CPE panels to form
their decisions and compilation of the reference materials relied upon by the CPE
panels to the extent such reference materials exist for the evaluations which are the
subject of pending Reconsideration Requests.

The review is being conducted in two parallel tracks. The first track focuses on
gathering information and materials from the ICANN organization, including interviews
and document collection. This work was completed in early March 2017. The second
track focuses on gathering information and materials from the CPE provider. This work
is still ongoing. Once the underlying information and data collection is complete, FTI
anticipates that it will be able to inform ICANN of its findings within two weeks. (See
Community Priority Evaluation Process Review Update, dated 2 June 2017.)

ltems 1, 2, 3, 8, and 13
ltems 1, 2, 3, 8, 9, and 13 seek the disclosure of overlapping categories of documents
relating to the Review. Specifically, these items request the following:

e Documents relating to “ICANN’s request to the CPE provider for the materials
and research relied upon by the CPE panels in making their determinations with
respect to certain pending CPE reports” (Item 1);

e “[D]ocuments from the EIU provider to ICANN including but not limited to: (a)
ICANN'’s request for ‘the materials and research relied upon by the CPE panels
in making their determinations with respect to certain pending CPE reports,” and



(b) all communications between the EIU and ICANN regarding the request” (ltem
2);

e “[D]ocuments relating to requests by ICANN staff or Board Members to access
the research provided by the EIU or the ongoing evaluation or any comments on
the research or evaluation” (Iltem 3);

e Materials provided to the evaluator by the EIU (ltem 8); and
e Materials provided to ICANN by the evaluator concerning the Review (ltem 13).
As stated in ICANN’s Response to DIDP Request 20170505-1 that you submitted on

behalf DotMusic Limited, these documents are not appropriate for disclosure based on
the following applicable DIDP Defined Conditions of Non-Disclosure:

. Internal information that, if disclosed, would or would be likely to compromise the
integrity of ICANN's deliberative and decision-making process by inhibiting the
candid exchange of ideas and communications, including internal documents,
memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors,
and ICANN agents.

. Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with which
ICANN cooperates by inhibiting the candid exchange of ideas and
communications.

. Information subject to the attorney— client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

. Drafts of all correspondence, reports, documents, agreements, contracts, emails,
or any other forms of communication.

ltems 4,5,6, 7

Items 4 through 7 seek the disclosure of the identity of the individual or firm undertaking
the Review (ltem 4), “[t]he selection process, disclosures, and conflict checks
undertaken in relation to the appointment” (Iltem 5), the date of appointment (ltem 6),
and the terms of instructions provided to the evaluator (Item 7). The information
responsive to these items were provided in the Community Priority Evaluation Process
Review Update and above. With respect to the disclosures and conflicts checks
undertaken in relation to the selection of the evaluator, FTI conducted an extensive




conflicts check related to the ICANN organization, the CPE provider, ICANN'’s outside
counsel, and all the parties that underwent CPE.

ltem 9

Item 9 seeks the disclosure of “materials provided to the evaluator by ICANN staff/legal,
outside counsel or ICANN’s Board or any subcommittee of the Board.” As detailed in
the Community Priority Evaluation Process Review Update, the review is being

conducted in two parallel tracks. The first track focuses on gathering information and
materials from the ICANN Organization, including interviews and document collection.
This work was completed in early March 2017. As part of the first track, ICANN
provided FTI with the following materials:

New gTLD Applicant Guidebook, https://newgtlds.icann.org/en/applicants/agb

CPE reports, https://newgtlds.icann.org/en/applicants/cpe#invitations

CPE Panel Process Document,
http://newatlds.icann.org/en/applicants/cpe/panel-process-07augi4-en.pdf

EIU Contract and SOW Information,
http://newagtlds.icann.org/en/applicants/cpe/eiu-contract-sow-information-
08apri5-en.zip

CPE Guidelines, https://newgtlds.icann.org/en/applicants/cpe/quidelines-
27sepi3-en.pdf

Updated CPE FAQs, https://newgtlds.icann.org/en/applicants/cpe/fags-10sep14-
en.pdf

CPE Processing Timeline, https://newgtlds.icann.org/en/applicants/cpe/timeline-
10sepi14-en.pdf

CPE webpage and all materials referenced on the CPE webpage,
https://newgtlds.icann.org/en/applicants/cpe

Reconsideration Requests related to CPEs and all related materials, including
BGC recommendations or determinations, Board determinations, available at
https://www.icann.org/resources/pages/accountability/reconsideration-en, and
the applicable BGC and Board minutes and Board briefing materials, available at
https://www.icann.org/resources/pages/2017-board-meetings

Independent Review Process (IRP) related to CPEs and all related materials,
available at https://www.icann.org/resources/pages/accountability/irp-en, Board
decisions related to the IRP and the corresponding Board minutes and Board
briefing materials, available at https://www.icann.org/resources/pages/2017-
board-meetings




e Board Resolution 2016.09.17.01, https://www.icann.org/resources/board-
material/resolutions-2016-09-17-en

e Minutes of 17 September 2016 Board meeting,
https://www.icann.org/resources/board-material/minutes-2016-09-17-en

e Briefing materials related to Board Resolution 2016.09.17.01,
https://www.icann.org/en/system/files/bm/briefing-materials-1-redacted-17sep16-

en.pdf

e Minutes of 18 October 2016 BGC meeting,
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en

e New gTLD Program Implementation Review regarding CPE,
https://www.icann.org/en/system/files/files/program-review-29jan16-en.pdf at
section 4.1

e Correspondence between the ICANN organization and the CPE provider
regarding the evaluations, including any document and draft CPE reports that
were exchanged.

With the exception of the correspondence between the ICANN organization and the
CPE provider regarding the evaluations, all materials provided to the evaluator are
publicly available. Regarding the internal correspondence between the ICANN
organization and the CPE provider, these documents are not appropriate for disclosure
for the same reasons identified in ICANN’s response to the DIDP previous submitted by
dotgay. Rather than repeating those here, see Response to DIDP Request No.
20151022-1, https://www.icann.org/en/system/files/files/didp-20151022-1-lieben-
response-supporting-docs-21novi5-en.pdf. The second track of the review focuses on
gathering information and materials from the CPE provider. As noted Community
Priority Evaluation Process Review Update of 2 June 2017, this work is still ongoing.

ltem 10

Item 10 seeks “[t]he materials submitted by affected parties provided to the evaluator.”
It is unclear what the term “affected parties” is intended to cover. To the extent that the
term is intended to reference the applicants that underwent CPE, FTI was provided with
the following materials submitted by community applicants:

e All CPE reports, https://newgtlds.icann.org/en/applicants/cpe#invitations

e Reconsideration Requests related to CPEs and all related materials, including
BGC recommendations or determinations, Board determinations, available at
https://www.icann.org/resources/pages/accountability/reconsideration-en, and
the applicable BGC and Board minutes and Board briefing materials, available at
https://www.icann.org/resources/pages/2017-board-meetings




e Independent Review Process (IRP) related to CPEs and all related materials,
available at https://www.icann.org/resources/pages/accountability/irp-en, Board
decisions related to the IRP and the corresponding Board minutes and Board
briefing materials, available at https://www.icann.org/resources/pages/2017-
board-meetings

e All public comments received on the applications that underwent evaluation,
which are publicly available at hitps://gtldresult.icann.org/application-
result/applicationstatus for each respective application.

ltems 11

Item 11 seeks the disclosure of “[a]ny further information, instructions or suggestions
provided by ICANN and/or its staff or counsel to the evaluator.” This item overlaps with
ltems 7 and 9. The information responsive to the overlapping items has been provided
in response to Items 7 and 9 above.

ltem 12

Item 12 asks for an estimate of completion of the review. The information responsive to
this item has been provided Community Priority Evaluation Process Review Update of 2
June 2017. ICANN anticipates on publishing further updates as appropriate.

Notwithstanding the applicable Defined Conditions of Nondisclosure identified in this
Response, ICANN also evaluated the documents subject to these conditions to
determine if the public interest in disclosing them outweighs the harm that may be
caused by such disclosure. ICANN has determined that there are no circumstances for
which the public interest in disclosing the information outweighs the harm that may be
caused by the requested disclosure.

About DIDP

ICANN'’s DIDP is limited to requests for documentary information already in existence
within ICANN that is not publicly available. In addition, the DIDP sets forth Defined
Conditions of Nondisclosure. To review a copy of the DIDP, please see
http://www.icann.org/en/about/transparency/didp. ICANN makes every effort to be as
responsive as possible to the entirety of your Request. As part of its accountability and
transparency commitments, ICANN continually strives to provide as much information to
the community as is reasonable. We encourage you to sign up for an account at
ICANN.org, through which you can receive daily updates regarding postings to the
portions of ICANN's website that are of interest. We hope this information is helpful. If
you have any further inquiries, please forward them to didp @icann.org.
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To:  Arif Ali on behalf of dotgay LLC and DotMusic Limited
Date: 10 July 2017

Re: Request No. 20170610-1

Thank you for your request for documentary information dated 10 June 2017 (Request),
which was submitted to the Internet Corporation for Assigned Names and Number’s
(ICANN) outside counsel on behalf of dotgay LLC (dotgay) and DotMusic Limited
(DotMusic) (collectively Requestors). As the Request seeks the disclosure of
documentary information, it is being addressed through ICANN’s Documentary
Information Disclosure Policy (DIDP). For reference, a copy of your Request is
attached to the email transmitting this Response.

Items Requested

Your Request seeks the disclosure of the following information relating to the Board
initiated review of the Community Priority Evaluation (CPE) process:

1. Confirm that FTI will review all of the documents submitted by DotMusic
and dotgay in the course of their reconsideration requests, including all of
the documents listed in Annexes A and B;

2. Identify ICANN employees, officials, executives, board members, agents,
etc. who were interviewed by FTI for the purposes of completing its “first
track” review;

3. Disclose the details of FTI's selection process, including the Requests for
Proposals process, and the terms under which FTI currently operates for
ICANN; and

4. Confirm that ICANN will disclose FTI’s final report and findings to the CPE
applicants, including DotMusic and dotgay, immediately after FTI
completes its review.

Response

Your Request seeks information relating to the review of the CPE process initiated by
the ICANN Board (the Review). ICANN’s DIDP is intended to ensure that documentary
information contained in documents concerning ICANN’s operational activities, and
within ICANN'’s possession, custody, or control, is made available to the public unless
there is a compelling reason for confidentiality. The DIDP is limited to requests for
documentary information already in existence within ICANN that is not publicly
available. As such, requests for information are not appropriate DIDP requests.



ICANN notes that it previously provided documentary information regarding the Review
in response to the DIDP Requests submitted by DotMusic and dotgay. (See Response
to DIDP Request 20170505-1 and Response to DIDP Request 20170518-1.) Rather
than repeating the information here, ICANN refers to those DIDP Responses, which are
incorporated into this Response.

Items 1 and 3

Item 1 seeks confirmation that FTI will review the materials submitted by DotMusic and
dotgay in the course of their reconsideration requests, including all the documents
identified in Annexes A and B to the Request. Item 3 seeks the disclosure of
information regarding FTI's selection process and “the terms under which FTI currently
operates for ICANN.” The information responsive to Items 1 and 3 were previously
provided in Response to DIDP Request 20170505-1 and Response to DIDP Request
20170518-1.

ltems 2 and 4

Item 2 seeks the disclosure of the identities of “lCANN employees, officials, executives,
board members, agents, etc. who were interviewed by FTI for the purposes of
completing its “first track” review.” Item 4 requests “[c]onfirm[ation] that ICANN will
disclose FTI’s final report and findings to the CPE applicants, including DotMusic and
dotgay, immediately after FTI completes its review.” As noted above, the DIDP is
limited to requests for documentary information already in existence within ICANN that
is not publicly available. Notwithstanding this requirement, ICANN organization has
provided significant information about the Review in the 26 April 2017 update from the
Chair of the Board of the Governance Committee and 2 June 2017 Community Priority
Evaluation Process Review Update. This request for information is not an appropriate
DIDP request. Moreover, while the first track which is focused on gathering information
and materials from ICANN organization has been completed, the Review is still
ongoing. This request is subject to the following DIDP Conditions of Non-Disclosure:

. Internal information that, if disclosed, would or would be likely to compromise the
integrity of ICANN's deliberative and decision-making process by inhibiting the
candid exchange of ideas and communications, including internal documents,
memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors,
and ICANN agents.

. Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with which
ICANN cooperates by inhibiting the candid exchange of ideas and
communications.



. Information subject to the attorney- client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

Notwithstanding the applicable Defined Conditions of Nondisclosure identified in this
Response, ICANN also evaluated the information subject to these conditions to
determine if the public interest in disclosing them at this point in time outweighs the
harm that may be caused by such disclosure. ICANN has determined that there are no
circumstances at this point in time for which the public interest in disclosing the
information outweighs the harm that may be caused by the requested disclosure.

About DIDP

ICANN’s DIDP is limited to requests for documentary information already in existence
within ICANN that is not publicly available. In addition, the DIDP sets forth Defined
Conditions of Nondisclosure. To review a copy of the DIDP, please see
http://www.icann.org/en/about/transparency/didp. ICANN makes every effort to be as
responsive as possible to the entirety of your Request. As part of its accountability and
transparency commitments, ICANN continually strives to provide as much information to
the community as is reasonable. We encourage you to sign up for an account at
ICANN.org, through which you can receive daily updates regarding postings to the
portions of ICANN's website that are of interest. We hope this information is helpful. If
you have any further inquiries, please forward them to didp@icann.org.
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DotMusic Reconsideration Request (“RR”)

1. Requester Information

Name: DotMusic Limited (“DotMusic”)*
Address: contact Information Redacted

Email: Constantine ROUSSOS, contact information Redacted
Counsel: Jason Schaeffer, contact information Redacted

Name: International Federation of Musicians? (“FIM”’)
Email: Benoit Machuel, contact Information Redacted

Name: International Federation of Arts Councils and Culture Agencies® (“IFACCA”)
Email: Sarah Gardner, contact Information Redacted

Name: Worldwide Independent Network® (“WIN™)
Email: Alison Wenham, Contact Information Redacted

Name: Merlin Network® (“Merlin”)
Email: Charles Caldas, contact Information Redacted

Name: Independent Music Companies Association® (“IMPALA™)
Email: Helen Smith, contact Information Redacted

Name: American Association of Independent Music’ (“A2IM”)
Email: Dr. Richard James Burgess, contact information Redacted

Name: Association of Independent Music® (“AIM”)
Email: Charlie Phillips, contact Information Redacted

Name: Content Creators Coalition® (“C3”)
Email: Jeffrey Boxer, contact Information Redacted

Name: Nashville Songwriters Association International™ (“NSAI”)
Email: Barton Herbison, contact Information Redacted

Name: ReverbNation'!
Email: Jean Michel, contact Information Redacted

2. Request for Reconsideration of: _X Board action/inaction

! http:/music.us; Also see Supporting Organizations at: http:/music.us/supporters

2 http://fim-musicians.org/about-fim/history

3 http://.ifacca.org/membership/current_members and http:/ifacca.org/membership/current_members

* http://winformusic.org/win-members

® http://merlinnetwork.org/what-we-do

® http://impalamusic.org/node/16

" http://a2im.org/groups/tag/associate+members and http://a2im.org/groups/tag/label+members

8 http://musicindie.com/about/aimmembers

® http://c3action.org

19 https://nashvillesongwriters.com/about-nsai

! https://reverbnation.com/band-promotion (Artists/Bands), https://reverbnation.com/industryprofessionals,
(Industry), https://reverbnation.com/venue-promotion (Venues), and https://reverbnation.com/fan-promotion (Fans)




3. Description of specific action you are seeking to have reconsidered.

The above-referenced requesters request to have the .MUSIC Community Priority Evaluation
(“CPE™) Report for Application ID. 1-1115-14110 (“Report”)** corrected and properly graded to
accurately reflect the true nature of DotMusic’s community establishment, community definition,
support and nexus based on established Applicant Guidebook (“AGB”) policies and processes.™

The Report provided a total score of ten (10) points, resulting in a failing grade for the
Application’s request for Community Status. The result unfairly denied Music Community
recognition and necessary intellectual property protection. A review of the Report evidences multiple
prejudicial errors that ICANN, both directly and as extension of the Economist Intelligence Unit
(“EIU”) Panel, either incorrectly applied ICANN-approved processes and policies, or completely
failed to apply ICANN established processes and policies. Such material errors resulted in the
incorrect evaluation of the Application, an improper scoring of points when compared to over forty-
three (43) independent expert testimony letters (See Expert Chart, Exhibit A40)'* and inconsistent,
disparate treatment when compared to prevailing CPE Applicants (See CPE Comparison Chart,
Exhibit A41)."> Each error, when corrected and overturned, would result to a total Application score
of sixteen (16) points. Despite a materially improper evaluation by the EIU, and the disclaimer
contained in the Report that “/...] these Community Priority Evaluation results do not necessarily
determine the final result of the application,” ICANN accepted the Report’s inaccurate results and
changed the “Contention Resolution Result” to “Into Contention.”*® Accordingly, DotMusic and
other affected global organizations identified above (collectively referenced as the “Requesters”)

seek to overturn the “Contention Resolution Result” to “Prevailed Contention.”

4. Date of action/inaction: February 10th, 2016 PST

5. On what date did you became aware of action or that action would not be taken?
February 10th, 2016 PST

6. Describe how you believe you are materially affected by the action or inaction:

12 DotMusic CPE Report, https://icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf, Ex.Al
13 See AGB, https://newgtlds.icann.org/en/applicants/agb/quidebook-full-11jan12-en.pdf, §4.2.3

14 See Independent Expert Testimony Letters Scoring Chart, Ex.A40

15 See linear CPE Comparison Chart, Ex.A41

16 DotMusic community application, Application 1D: 1-1115-14110, Prioritization Number: 448; See
https://gtldresult.icann.org/applicationstatus/applicationdetails/1392, Ex. A2




DotMusic is adversely affected by ICANN’s actions and inactions. If DotMusic is not awarded

.MUSIC, DotMusic, will suffer material brand dilution'” and be subject to expensive auctions which

(as agreed upon by the EU®) were designed to favor deep pocketed Applicants - such as Amazon and
Google (who also have a prior history with the piracy of music: Google as a provider of ad networks
to pirate sites and Amazon as a leading advertiser on pirate sites).’® As set forth in the Application,

DotMusic has an all-inclusive tent that is united by its core principles consistent with its

articulated community-based purpose:

o Creating a trusted, safe online haven for music consumption and licensing

e Establishing a safe home on the Internet for Music Community (“Community”’) members
regardless of locale or size

e  Protecting intellectual property & fighting piracy

e  Supporting Musicians’ welfare, rights & fair compensation

e Promoting music and the arts, cultural diversity & music education

e  Following a multi-stakeholder approach of fair representation of all types of global music
constituents, including a rotating regional Advisory Committee Board working in the
Community’s best interest. The global Music Community includes both reaching
commercial and non-commercial stakeholders.?

Per DotMusic’s Application and Public Interest Commitments (“PIC”),”* .MUSIC will be launched

as a safe haven for legal music consumption that ensures that .MUSIC domains are trusted and

authenticated to benefit the interests of the Internet community and the global music community.
DotMusic, its current and future music members and supporters will be adversely affected if the
Report stands and DotMusic is awarded to any of the competing non-community applicants® (which
will also be a disservice to the Internet user community in general) because competing applicants
either: (i) lack the music community multi-stakeholder governance model to represent the
community’s interests; and/or (ii) lack the extensive music-tailored safeguard policies that DotMusic
has.?®

Allowing the Report to stand would turn .MUSIC into an unsafe, unreliable and untrusted

string governed by non-community interests that will create material harm to the legitimate interests

" DotMusic holds the European community trademarks for “DotMusic” and “ MUSIC.” Ex.A35, A37 and A38

18 http://forum.icann.org/lists/comments-new-gtld-auction-rules-16dec13/msg00016.html

19 http://billboard.com/biz/articles/news/digital-and-mobile/6106454/online-pirates-thrive-on-legitimate-ad-dollars,
http://venturebeat.com/2014/02/18/the-average-piracy-site-makes-4-4m-each-year-on-ads-from-amazon-lego-etc
2 Application, 18A. Also see 20C

21 p|C, https://gtldresult.icann.org/applicationstatus/applicationdetails:downloadpicposting/1392?t:ac=1392, Ex.A3
22 All of the competing non-community applicants in DotMusic’s contention set are existing gTLD portfolio
registries (Google, Amazon, Donuts/Rightside, Radix, Minds & Machines and Famous Four Media).

2% See Application 20E; Also See PIC, Commitments 1-8, pp.1-2; PIC, pp.22-27; Also see .MUSIC Applicant
Comparison Chart, https://www.icann.org/en/system/files/correspondence/schaeffer-to-crocker-et-al-2-redacted-
12aug15-en.pdf, Appendix C, pp.43-45, Ex.A32




of the Music Community by increasing intellectual property infringement and other types of

malicious abuse. Music is a sensitive string driven by content and copyright protection that must be

operated responsibly within its regulated sector as outlined in the Application. The Music

Community is one of the Internet’s most vulnerable communities given the adverse effects of mass

piracy, intellectual property infringement and malicious abuse on the web and the inefficiencies of

the outdated 1998 DMCA Law to provide adequate music copyright protection online.* By not

awarding .MUSIC to DotMusic, the Music Community will lose the only opportunity to offer
assurance to Internet users that all .MUSIC sites are indeed trusted, safe and licensed, which will also
help search engines provide a better user experience by replacing unsafe, insecure pirate sites (that
dominate music-themed web search results today) with relevant and higher quality .MUSIC sites.®
By virtue of ICANN’s actions and inactions, the public interest is harmed and the multi-
stakeholder music community will not be able to ensure trust and reliability in the DNS for Internet
users because the music community will not be able to govern the last remaining music-themed

gTLD,? in violation of ICANN’s “key responsibilities is introducing and promoting competition?’ in

the registration of domain names, while ensuring the security and stability of the domain name
system (DNS).”?® Further, ICANN disregards its own 2007 Recommendations and Principles that

stated “where an applicant lays any claim that the TLD is intended to support a particular

community...that claim will be taken on trust.”?
Without a reserved, safe and reliable zone on the Internet dedicated to the Music Community,
the community and the public will be harmed because the music community will be unable to

promote a trusted and secure sector through enhanced safeguards. The Music Community (the

2 https://www.google.com/transparencyreport/removals/copyright/?hl=en e.g. One single DotMusic supporter, BPI,
filed over 2 million URL takedown requests to Google for the week of February 15, 2016, see
https://google.com/transparencyreport/removals/copyright/reporters/1847/BPI-British-Recorded-Music-Industry-L td
#gee http://theverge.com/2015/11/23/9781752/google-takedown-requests-2015 and
http://billboard.com/biz/articles/news/1083146/business-matters-legal-mp3-sites-are-still-buried-by-google-search-
results

% No community applicant has been awarded a music-themed string in the New gTLD Program.

2" ICANN has awarded Amazon the .SONG and .TUNES music-themed strings. Amazon is also a competing
applicant for .MUSIC. Allowing Amazon to possibly be awarded the three most relevant music-themed strings
violates ICANN’s Bylaws with respect to “promoting competition.”

28 https://newgtlds.icann.org/en/about/program

2 http://gnso.icann.org/en/issues/new-gtlds/summary-principles-recommendations-implementation-quidelines-
220ct08.doc.pdf, Implementation Guidelines (IG H), Mission and Core Values (CV 7-10), p.6, Ex.A4; Also see
http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07 htm. Ex.A5




defined “logical alliance” with members representing over 95% of music consumed globally) has

been negatively affected by the Report.

7. Describe how others may be adversely affected by the action or inaction, if you believe
that this is a concern.

See Answer to Question 6 above.

8. Detail of Board Action/Inaction — Required Information

In this section, DotMusic presents the evidence required for ICANN to approve the request in this
RR: (8.1) The relationship and contractual obligations between ICANN and the Economist with
respect to the CPE process; (8.2) the AGB process and relevance of ICANN-approved GAC
Category 1 and 2 Advice; (8.3) Comparisons to other CPE-prevailing community applications,
demonstrating quality control deficiencies, unpredictability, inconsistencies, process failures, fairness
issues and disparate treatment; and (8.4) Facts and procedural violations demonstrating that ICANN
did not follow established processes in the evaluation of the Application in its grading as set forth in
the .MUSIC Report, including material errors and omissions in determining the critical areas of
community establishment, nexus and support. As a result of the material process, procedural errors

and omissions set forth below, the Application was prevented from scoring the full 16 points and

improperly did not receive a passing CPE grade.
(8.1) The relationship and contractual obligations between ICANN and the EIU.

Ultimately, ICANN makes the final decision on CPE results. The ICANN Board is
responsible for the acts of its Staff and the EIU with respect to the CPE process because it is within
ICANN’s sole discretion whether an applicant passes or fails. Pursuant to its contract with ICANN,
the EIU provides “recommended scores to ICANN for final review and approval” and ICANN is
“free in its complete discretion to decide whether to follow [the EIU]’s determination and to issue a
decision on that basis or not.”** ICANN and the EIU specifically acknowledge that: “each decision
and all associated materials must be issued by ICANN in its own name only;” that CPE results are
“ICANN’s final decision;” and that “ICANN will be solely responsible to applicants and other

interested parties for the decisions it decides to issue.” In a declaration, the EIU confirmed that:

% https://icann.org/en/system/files/files/additional-submission-exhibits-c35-13jul15-en.pdf, New gTLD Program
Consulting Agreement, Statement of Work No.: 2, ICANN New gTLD Program, Application Evaluation Services —
Community Priority Evaluation and Geographic Names p.6, § 10(b) (ii) (12 Mar. 2012) [Ex. C-40]), Ex.A7

1 1d., § 10(b) (iii)-(iv), (vii)




[tlhe EIU is a privately held company working as a vendor to ICANN. We are not a gTLD
decision-maker but simply a consultant to ICANN.”*

Moreover, ICANN is the gatekeeper of all information exchanged between applicants and the EIU,
including alerting the EIU of relevant GAC Advice pertaining to the existence of a “cohesive”

reqgulated sector for the string evaluated to ensure scoring predictability and scoring consistency.

ICANN and the EIU “agreed that [the] EIU, while performing its contracted functions, would

operate largely in the background, and that ICANN would be solely responsible for all legal matters

pertaining to the application process.”® Furthermore, the Report includes a disclaimer representing
that ICANN is ultimately responsible for determining whether or not to implement the EIU
evaluators’ conclusions.®* While the Board may not be responsible for its Staff’s day-to-day

operations, the Board is responsible for final CPE determinations, process, evaluations, and

acceptance or rejection of the .MUSIC Report.

(8.2) The AGB process and the relevance of ICANN-approved GAC Category 1 and 2 Advice.
Per the AGB, Board decisions on certain strings are not merely a ‘“box-ticking”
administrative exercise by staff or consultants. The Board has accepted GAC Advice on many
occasions to determine the fate of certain strings (e.g. . AMAZON and .AFRICA); and even
superseding the determinations of Panels if deemed necessary by ICANN to serve the public interest

(e.g. the Community Objections for .ISLAM and .HALAL). In relation to .MUSIC, the ICANN

Board accepted GAC Advice with respect to Category 1 and Category 2 Safeguards,® but the Board

took no action pertaining to GAC’s Advice to give “preferential treatment for all applications which

have demonstrable community support” such as DotMusic’s. At the Singapore ICANN meeting in

%2 E|U Declaration https://icann.org/en/system/files/files/eiu-declaration-13apri5-en.pdf, Pg.2, Ex.A8

* New gTLD Program Consulting Agreement, Statement of Work No.: 2, ICANN New gTLD Program, Application
Evaluation Services — Community Priority Evaluation and Geographic Names p.6, § 10(b)(ii) (12 Mar. 2012)
[https://icann.org/en/system/files/files/additional-submission-exhibits-c35-13jul15-en.pdf, Ex. C-40].), § 10(b)(iii)-
(iv), (vii), EX.A7

* See Report, p.9. Each CPE report states that “these Community Priority Evaluation results do not necessarily
determine the final result of the application. In limited cases the results might be subject to change.” New gTLD
Program, Report; see also New gTLD Program Consulting Agreement, p. 2 (26 July 2011) (“ICANN retains the
right to inspect, to stop work, to prescribe alterations, and generally supervise the Contractor’s work to insure its
conformity with the . . . Statement of Work™) [https://www.icann.org/en/system/files/files/additional-submission-
exhibits-c35-13jul15-en.pdf, Ex. C-41], Ex.A9

% DotMusic’s Application was a community application with music-tailored enhanced safeguards that extended
beyond the minimum GAC Advice requirements. To serve the public interest, the Internet community and the entire
global music community, DotMusic also filed a PIC to reflect its accountability and to clarify its Application’s
specifications, which also pertained to its community definition, community establishment, nexus, registration
policies and support. See PIC




March 2014, GAC reiterated that advice to ICANN “to protect the public interest and improve

outcomes for communities®

and to take “better account of community views and improving
outcomes for communities’ (i.e. giving community applicants the benefit of the doubt). Throughout
the process, ICANN has allowed non-community applicants to materially alter their applications to
follow GAC Advice to either remain in contention or be awarded sensitive strings (such as
.GMBH?®). Because such change requests for non-community applicants were allowed and accepted
(in response to GAC Advice), it is equally and reasonably fair to allow DotMusic to be awarded

.MUSIC based on trust, GAC’s Advice favoring community applicants with demonstrable support

and ICANN’s own acceptance that the music string has cohesion under an ICANN-approved

regulated sector. It is also reasonable to award DotMusic this sensitive string, because the

Application responsibly and conscientiously already had the requisite music-tailored enhanced
safeguards that served a higher purpose when it filed its Application in 2012 (notably, DotMusic’s
safeguards exceed GAC Category 1 Safeguard Advice). Further, it should have been clear to ICANN
and the EIU that the Application exceeds the CPE criteria and serves the public interest, Internet
community and music community, as outlined in the Application and confirmed in more detail
throughout its PIC. For these reasons alone the .MUSIC Report should be overturned and a passing
grade awarded to Applicant.

(8.3) Comparisons to other CPE-prevailing community applications, demonstrate
inconsistencies, unpredictability, process failures, fairness issues and disparate treatment.

ICANN did not follow established procedures in the community establishment, nexus and
support evaluation process, which resulted in a failing CPE grade. For example, the criterion
concerning “organization” (that relates to having support from a “recognized” organization), the

Report specifically failed to consider many globally-recognized organizations that are mainly

dedicated to the music community addressed (“logical alliance of communities that relate to music”).

% https://gacweb.icann.org/download/attachments/27132037/Final%20Communique%20-
%20Singapore%202014.pdf?version=2&modificationDate=1396429776778&api=v2 Section 3, 1a, p.4, EXA10

¥ http://icann.org/en/groups/board/documents/resolutions-new-gtld-annex-1-10sep13-en.pdf, Register #18, Ex.A11
% Donuts was allowed to make material changes to their application to proceed with the delegation of .GMBH based
on GAC advice and Donuts’ Public Interest Commitments (PIC), See
https://www.icann.org/en/system/files/correspondence/willett-to-metzger-28jan16-en.pdf. ICANN rejected a similar
change request by the .CPA community applicants. ICANN “deferred consideration of AICPA’s December 2014
Change Request, including changes made to reflect the principles of the Beijing Communiqué,” See
https://www.icann.org/en/system/files/files/reconsideration-request-15-17-aicpa-redacted-19sep15-en.pdf, p.4




The FIM, an “international federation of national communities of similar nature”®

representing the “voice of musicians worldwide” (musicians represent the overwhelming majority of
the Music Community). This is contrary to the unsubstantiated, indefensible and undocumented
opinion of ICANN that the FIM is not a “recognized community institution(s)/member
organization(s).”*

The IFPI, another globally recognized supporting organization, also exceeds the same criteria

under community establishment and support. The IFPI is only associated with music and it is the

globally-recognized organization that administers the International Standard Recording Code (ISRC),

an international standard code for uniquely identifying sound recordings and music video recordings,

which is reciprocally recognized across all segments of the Music Community. The code was

developed with the ISO technical committee 46, subcommittee 9 (TC 46/SC 9), which codified the
standard as 1SO 3901 in 1986.* The IFPI’s ISRC is “intentionally standardised under ISO,” globally

structured*? and “well established, widely accepted internationally”*® Furthermore, it relates to the
addressed music community defined by DotMusic, an “organized and delineated logical alliance of
communities that relate to music.” The IFPI does not restrict ISRC codes to solely its members. In

fact, ISRC eligibility is available and dedicated to the entire global music community, irrespective of

whether they are members of organizations or not, are professionals or amateurs, are independent or
non-independent, commercial or non-commercial:

Owners of recordings may for example be independent artists, record labels or recorded music
groups. ISRC is available to all owners of recordings regardless of their membership* (or not)
with any industry association.*®

%9 CPE Guidelines: “With respect to “Delineation” and “Extension,” it should be noted that a community can consist
of...a logical alliance of communities,” https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-en.pdf, p.4,
Ex.Al12-1; Also see AGB, https://newgtlds.icann.org/en/applicants/agb/guidebook-full-11jan12-en.pdf, 4-12,
Ex.A13 and “Descriptions should include: How the community is structured and organized. For a community
consisting of an alliance of groups, details about the constituent parts are required,” Notes, 20A, A-14, Ex.A13

“* The FIM is a globally-recognized music community organization with documented official relations with the
United Nations Economic and Social Council (“ECOSOC”) (Ros C); the United Nations Educational, Scientific and
Cultural Organization (“UNESCO”) (Consultative Status); the World Intellectual Property Organization (“WIPO”)
(Permanent Observer Status); and the Organisation Internationale de la Francophonie (“OIF”). The FIM is also
consulted by the Council of Europe, the European Commission and the European Parliament. FIM is also a member
of the International Music Council (“IMC”).

*! http://www.iso.org/iso/home/store/catalogue tc/catalogue detail htm?csnumber=23401

*2 http://isrc.ifpi.org/en/isrc-standard/structure

*3 http://isrc.ifpi.org/en/why-use/benefits

“ DotMusic’s community application defines the community as “a strictly delineated and organized community of
individuals, organizations and business, a “logical alliance of communities of a similar nature,” that relate to music:
the art of combining sounds rhythmically, melodically or harmonically.” The IFPI’s ISRC codes do not restrict
eligibility to members of select music organizations but are available to the entire music community as defined.




In fact, without the IFPI’s ISRC codes there would not be legal music consumption because there

would be no way to appropriately and efficiently attribute music to music community members.*

In the case of .HOTEL’s CPE Report, the prevailing applicant received a full grade for
“Organization” because the Panel found “recognized community institution(s)/member

organization(s),”*’ the International Hotel & Restaurant Association (IH&RA) and HOTREC:

the community as defined in the application has at least one entity mainly dedicated to the
community. In fact there are several entities that are mainly dedicated to the community, such as
the International Hotel and Restaurant Association (IH&RA), Hospitality Europe (HOTREC), the
American Hotel & Lodging Association (AH&LA) and China Hotel Association (CHA)...48

...The applicant possesses documented support from the recognized community
institution(s)/member organization(’s).49

In awarding .HOTEL the full two (2) points for support, the Panel concluded that the .HOTEL
applicant fulfilled two options (either option was acceptable under the CPE Guidelines):

[t]hese groups constitute the recognized institutions to represent the community, and a majority of
the overall community as described by the applicant.>

The .HOTEL community applicant passed with full scores for community establishment and support
where several entities were found to be mainly dedicated to the community and recognized, despite
those organizations also representing other interests or sectors such as “restaurants” (or some being
geographically focused like the AH&LA and the CHA). Conversely, the .MUSIC Report failed to
provide full scoring to DotMusic stating that “/t/here is no single such organization recognized by
all of the defined community’s members as representative of the defined community in its entirety.”
This finding is improper because there is no policy or rule that requires an organization to represent a
community in its entirety in order to score the full two points under support. While there is an option
requiring the “authority to represent the community,” the Guidelines provided other alternative

options available to score the full two points under “support.” The CPE Guidelines define

*® http://isrc.ifpi.org/en/using-isrc

*® Without the IFPI’s ISRC codes, YouTube Music (which is consumed by over 1 billion YouTube users) would be
unable to effectively credit the corresponding music copyright owner related to each music video, see
https://support.google.com/youtube/answer/6007080 and; For the same reason, nearly all digital music retailers rely
on and require ISRC codes, including Apple iTunes* (the world’s largest music retailer with over 43 million music
tracks*, see http://apple.com/itunes/working-itunes/sell-content/music-fag.html and http://apple.com/itunes/music
and http://www.digitalmusicnews.com/2014/04/24/itunes800m

* HOTEL CPE, https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-en.pdf, p.6, Ex.A14

*8 |bid, community establishment, p.2

*° Ibid, support, p.6

% Ihid

* Report, p.3 and p.8




“recognized” as “institution(s)/organization(s) that are clearly recognized by the community
members as representative of that community” i.e. not in their “entirety” but merely “representative.”
According to the Oxford dictionary, the primary definition of “recognize” is to “identify.”
According to the Oxford dictionary, the definition of the adjective “representative” is “typical of a
class, group, or body of opinion” or “containing typical examples of many or all types” or “to act and
speak on behalf of a wider group.”

Even if an “entirety” criterion (not specifically mentioned in the AGB or CPE Guidelines) is
assessed, both the International Federation of Arts Councils and Culture Agencies (“IFACCA”) (the
only international federation representing government culture agencies and arts councils globally

covering all of the Application’s music categories and subsets in their entirety>*) and ReverbNation

(the world’s largest music-dedicated community covering nearly 4 million musicians and industry

individuals and organizations in over 100 countries and across all of the Application’s music

categories and subsets in their entirety®) qualify because they represent all the music categories and

music subsets delineated in their entirety without discrimination globally. Based on the foregoing, it

is clear that both co-requesters IFACCA and ReverbNation are “typical of a group” that is
representative of the “music” community defined in its entirety. Therefore, it is clear that the
Application had demonstrable support from multiple globally-recognized organizations mainly
dedicated to the Music Community. ICANN’s and the EIU’s failure to properly evaluate the
application and find support for the community is apparent when the .MUSIC Report is compared to
other prevailing CPE Determinations. Thus, the rationale ICANN used to find that the International
Hotel & Restaurant Association (IH&RA) is representative of “hotel” community should apply to
IFACCA and ReverbNation in the case of Music Community. That is, if the IH&RA is found to be
“recognized” and “representative” entity of the “hotel” community, then the IFACCA and
ReverbNation are “representative” [of the music community] too because they share similar
characteristics as the IH&RA and other entities found to have satisfy CPE in other determinations.

Per the Guidelines:

52 http://www.oxforddictionaries.com/us/definition/american_english/recognize

%8 http://www.oxforddictionaries.com/us/definition/american_english/representative

% http://.ifacca.org/membership/current members and http:/ifacca.org/membership/current_ members

% https://reverbnation.com/band-promotion (Artists/Bands), https://reverbnation.com/industryprofessionals,
(Industry), https://reverbnation.com/venue-promotion (Venues), and https://reverbnation.com/fan-promotion (Fans)




Consistency of approach in scoring Applications will be of particular importance...””*® and “[t]he
panel must be able to exercise consistent and somewhat subjective judgment in making its
evaluations in order to reach conclusions that are compelling and defensible.. e

According to the CPE Guidelines, the contextual interpretation of community particularities requires

in-depth knowledge and expertise of the community.®® All the Music Community categories and
Music Community subsets that DotMusic delineated as members are essential for the global music
sector to operate. Further, the “logical alliance of communities that related to music” (or “alliance of

groups”) functions with cohesion as a whole in a regulated sector to protect music under agreed-upon

structures governed by copyright law and international treaties. Without this cohesion, there would

be no regulated music sector, and more importantly, music would not exist as we know it.

There are other clear examples of error relating to: consistency, fairness, predictability, equal

treatment and procedural violations pertaining to DotMusic’s CPE process in comparison to

community applicants that have prevailed CPE for whom ICANN applied the right threshold to pass.
For example, ICANN’s scoring of the prevailing .RADIO applicant, in which ICANN assessed the
“majority” support criterion (thereby granting .RADIO full points), while in contrast for DotMusic’s
Application ICANN did not assess the “majority” criterion as outlined earlier in this RR:

However, the [.RADIQO] applicant possesses documented support from institutions/organizations
representing a majority of the community addressed.”

The EIU also determined that all .RADIO, .HOTEL, .OSAKA, .ECO, .GAY and .SPA community
applicants had “cohesion” for community establishment:
Q) The EIU established that the .RADIO had cohesion solely on the basis of being “participants

in this...[radio] industry;”®

(i) The EIU awarded .HOTEL full points for community establishment for a “cohesive”

community definition that is comprised of “categories [that] are a logical alliance of members.”®*

Even though DotMusic similarly presents music community based on “logical alliance” definition

2

that is delineated by “music categories” and “music subsets,” its Application received no points.

Failure to recognize the alliance that encompasses the music community is improper;

°® CPE Guidelines, p.22
> Ihid
% The CPE Guidelines mandate that “[t]he panel will be an internationally recognized firm or organization
with significant demonstrated expertise in the evaluation and assessment of proposals in which the relationship of
the proposal to a defined...community plays an important role,” CPE Guidelines, p.22
zz.RADIO CPE, https://icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf, p.7, EX.A15-1
Ibid, p.2
8 HOTEL CPE, p.2, Ex.A14
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(iii)  The EIU awarded full points to .OSAKA determining there was ‘“cohesion” for its

community because members self identify as having a tie to Osaka, or with the culture of Osaka;®

Similarly, DotMusic’s “logical alliance” is “related to music” (i.e. has a tie) but its Application was
penalized,;
(iv)  The EIU awarded .ECO full points, stating that “cohesion and awareness is founded in their

demonstrable involvement in environmental activities” which “may vary among member

categories.”® Conversely, the EIU penalized DotMusic with a grade of zero based on similar
category variance and members that also have demonstrable involvement in music-related activities;

(v) The improper grading and evaluation in the .MUSIC Report is even more apparent
considering the recent CPE decision providing .GAY a full score under community establishment
establishing that there is stronger cohesion than DotMusic based on “an implicit recognition and
awareness of belonging to a community of others who have come out as having non-normative sexual

orientations or gender identities, or as their allies”® (emphasis added). In contradiction, the EIU

determined DotMusic’s “logical alliance” operating under a regulated sector that is united by
copyright lacked any ““cohesion” of belonging to a community; and

(vi)  The EIU awarded .SPA the full points under community establishment and nexus, while
DotMusic scored zero points and three respectively. A perfunctory comparison between DotMusic’s
application and the prevailing .SPA application reveals substantial bias and contradictions. Similarly,
based on ICANN’s rationale for the .SPA CPE, it is evident that the MUSIC application should have

consistently and fairly received maximum points as well. According to the .SPA application:

The spa community primarily includes:

- Spa operators, professionals and practitioners

- Spa associations and their members around the world

- Spa products and services manufacturers and distributors

...The secondary community generally also includes holistic and personal wellness centers and
organizations. While these secondary community organizations do not relate directly to the
operation of spas, they nevertheless often overlap with and participate in the spa community and
may share certain benefits for the utilization of the .spa domain.®®

Yet, the .MUSIC Report penalized the Application under community establishment to the fullest

extent possible (grading zero points) for lacking “cohesion” while the .SPA community applicant

%2 OSAKA CPE, p.2, Ex.A18

6 ECO CPE, p.2, EX.A17

# GAY CPE, p.2, Ex.A15-2

8 SPA Community Application, https:/gtldresult.icann.org/application-
result/applicationstatus/applicationdetails:downloadapplication/123?t:ac=123, 20A, Ex.A16-2
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was given full points even though their definition of the spa community included a “secondary

community” that “do[es] not relate directly” to the string. Contrary to the .MUSIC Report,

DotMusic’s application is delineated and restricted to music categories and music subsets that only
relate to music, yet it received no points for community establishment. ICANN assessed that the .SPA
application’s defined community had the requisite awareness among its members because members
of all the categories recognize themselves as part of the spa community by their inclusion in industry
organizations and participation in their events:

Members...recognize themselves as part of the spa community as evidenced...by their inclusion
in industry organizations and participation in their events.®®

In contrast, ICANN rejected DotMusic’s membership music categories and music subsets as not
having the requisite awareness even though, similar to the spa community, all Music Community
members also “participate” in music-related events and are included in music groups or music
subsets as evidenced by DotMusic’s majority music (logical alliance) community support of
organizations with members representing the overwhelming majority of music consumed globally.
Moreover, despite a general definition of the spa community that included entities with a non-
essential, tangential relationship with the spa community and a secondary community that did not

relate directly to the string, the .SPA applicant was also awarded a full score under nexus. In contrast

DotMusic’s community name, the “Music Community,” which matches string, lost 1 point for nexus.

As illustrated, when compared to other CPE determinations (See Exhibit A41), had policies
been followed and a consistent evaluation been applied, then the Application should have received
maximum points that would have resulted in a passing CPE grade, a conclusion that is also supported
by forty-three (43) separate independent experts (See Exhibit A40).

(8.4) Facts and procedural violations show that ICANN did not follow its own processes in the
determination of the .MUSIC Report, including critical areas relating to community

establishment, nexus and support. ICANN is the party responsible for ensuring quality control
and a predictable, consistent and fair CPE process.

According to ICANN, “all applicants for a new gTLD registry should be evaluated against
transparent and predictable criteria.®” There were multiple prejudicial errors and improper procedural

issues with ICANN not following the AGB guidelines and requirements, including:

% SPA CPE Report, Community Establishment, p.2, Ex.A16-1

¢7 According to the Oxford dictionary, the word “fully” is defined as “completely or entirely; to the furthest extent”
or “without lacking or omitting anything,” http://www.oxforddictionaries.com/us/definition/american english/fully
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Q) Policy misapplication of ICANN-accepted GAC Advice adopted by ICANN before the
CPE process began is a procedural error. Contrary to the .MUSIC CPE Report, the ICANN Board
accepted GAC Category 1 Advice that music is a cohesive “regulated sector.” This means that the

ICANN Board also agrees that the music community has cohesion. By accepting GAC Advice and

rendering a decision that music is: (i) a “string likely to invoke a level of implied trust from
consumers, and carry higher levels of risk associated with consumer harm;” and (ii) that it is a
“string that is linked to [a] regulated sector” that “should operate in a way that is consistent with

%8 there is reasonable expectation that ICANN would apply this policy acceptance in

applicable laws,
all evaluations that are processed to ensure transparency, predictability and consistency. This

misapplication of a policy adopted by ICANN before the CPE process began is a procedural error.

As such, the New gTLD Program procedural process for DotMusic’s evaluation was unpredictable,
lacking both transparency and consistency.
(i) Not properly identifying the community definition required in 20A that was labeled as a

defined term in the Application in reference to the AGB (“Community”):

The Community is a strictly delineated and organized community of individuals, organizations
and business, a “logical alliance of communities of a similar nature (“Community”)”, that relate
to music: the art of combining sounds rhythmically, melodically or harmonically (Application,
20A)

According to the AGB, the Question section for 20A explicitly states:

20A. Provide the name and full description of the community that the applicant is committing to
serve. In the event that this application is included in a community priority evaluation, it will be
scored based on the community identified in response to this question.69

ICANN not only disregarded DotMusic’s definition from 20A, the Report does not mention or

properly reference DotMusic’s definition. Instead ICANN construed its own general definition from

20D contravening the AGB’s instructions that “community priority evaluation” for DotMusic “will
be scored based on the community identified in response to this question” (i.e. the definition

identified in the Application answer to 20A not 20D). According to the .MUSIC Report:

[T]he applicant also includes in its application a more general definition of its community: “all
constituents involved in music creation, production and distribution, including government culture
agencies and arts councils and other complementor organizations involved in support activities
that are aligned with the .MUSIC mission” (Application, 20D).

%8 https://icann.org/en/system/files/correspondence/crocker-to-schneider-23juni5-en.pdf, pp.1-2, An.5, p.8, Ex.A34
% AGB, Attachment to Module 2, Evaluation Questions and Criteria,
https://newgtlds.icann.org/en/applicants/agb/quidebook-full-04jun12-en.pdf, Question, 20A, A-14
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In other words, ICANN scored DotMusic’s application relying on critically incorrect variables and

parameters. In assessing DotMusic’s definition of the Music Community, ICANN misapplied
material policy and permitted material procedural defects and inconsistencies in CPE evaluations to
occur, resulting in an improper conclusion that DotMusic did not prevail CPE.

(ili)  Not properly identifying the name of the community to address nexus that was labeled as

a defined term in the Application in reference to the AGB (“Name”). While the name of the

community “Music Community” was acknowledged by the EIU, it was not applied under its scoring
for nexus:

The name of the community served is the “Music Community” (“Community”) 7o

The “MUSIC” string matches the name (“Name”) of the Community and is the established name
by which the Community is commonly known by others.”(See Application 20)

According to the Report:

The community as defined in the application is of considerable size, both in terms of geographical
reach and number of members. According to the applicant:

The Music Community’s geographic breadth is inclusive of all recognized territories
covering regions associated with 1SO-3166 codes and 193 United Nations countries...
with a Community of considerable size with millions of constituents (Application, 20A)"

As evidenced, under nexus, ICANN misapplied the wrong “name” definition by not applying the

Application’s established name (the “Music Community”) inaccurately determining that the “there is
no “established name” for the applied-for string to match...for a full score on Nexus.”"® It is beyond
shadow of a doubt that the established name that the Application defines and identifies, the “Music

Community,” exactly matches the string .MUSIC.

(iv)  Not applying the alternate criterion to earn maximum points for support that
corresponds “documented support...from institutions/organizations representing a majority of the
overall community addressed.”’* CPE Guidelines provide that if an applicant lacks “documented

authority to represent the community”’® then the Panel should consider alternative options as

follows: First, the Panel should decide whether the applicant has “documented support from the

" Application, 20A

™ Ibid

"2 Report, p.4

" Report, Nexus, p.5

™ AGB, Support, “Also with respect to “Support,” the plurals in brackets for a score of 2, relate to cases of multiple
institutions/organizations. In such cases there must be documented support from institutions/organizations
representing a majority of the overall community addressed in order to score 2,” 4-18

® CPE Guidelines, pp.16-18
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recognized community institution(s)/member organization(s) to represent the community?”’® If the
applicant meets this criterion then the full two (2) points are awarded. If not, the Panel should then
consider whether:

[t]lthere are multiple institutions/organizations supporting the application, with documented
support from institutions/organizations representing a majority of the overall community
addressed?’’

The Application meets this “majority” criterion, but this option was not applied to the .MUSIC CPE

process. The Application is a global music community initiative supported by organizations with
members representing over ninety-five percent (95%) of music consumed globally (an overwhelming
majority),”® yet the “majority” criterion was not assessed by ICANN in the grading of Support. If one
excluded all the music related to DotMusic’s supporting organizations and their members, then music
as we know it today would not exist. In fact the majority of music would not be available for

consumption or enjoyment (emphasis added). The absurdity of the findings of the .MUSIC Report is

further shown by another key supporter of DotMusic, NAMM, the trade association that represents
nearly all the major music instrument and products’ manufacturers.” Without NAMM’s members’

instruments and music products, music cannot be created. Therefore, it is clear that the Application

has the support of the “majority” of the community addressed.

In summary of (i), (ii), (iii) and (iv), the evidence supports that there is prejudicial pattern of
behavior by ICANN not to follow established process and instructions. No other applicant in the
New gTLD Program has provided more evidence, correspondence and research to assist ICANN
with the CPE process than DotMusic has to ensure a consistent, predictable and fair evaluation in
comparison to other community applicants that have prevailed. Judging from the Report’s

inconsistent and contradictory rationale and ICANN’s failure to follow due process, it appears that

the objective was to find ways to reject DotMusic’s Application by relying on inaccurate facts and

not giving DotMusic the same benefit of the doubt given to the CPE applicants that prevailed. At

ICANN’s request, DotMusic also provided detailed answers to Clarifying Questions®® (“CQ

Answers”), including significant credible and reputable evidence substantiating DotMusic’s

’® CPE Guidelines, pp.17-18

™ \bid

™8 http://music.us/supporters and
https://gtldresult.icann.org/applicationstatus/applicationdetails:downloadattachment/142588?t:ac=1392; See over
two-thousand (2,000) Support Letters at Ex.A19-1, A19-2, A19-3, and A19-4; and
https://gtldcomment.icann.org/applicationcomment/viewcomments

™ https://www.namm.org/about

8 See Clarifying Questions (“CQ”), Ex.A20 and Answers to Clarifying Questions (“CQ Answers”), Ex.A21
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Application’s position with respect to the community definition, community establishment (including

“cohesion”), nexus and support. A cursory review of the CQ Answers would find support to overturn

all the points deducted from the Application.

If the EIU carefully reviewed the CQ Answers then it would be clear what the community
definition (community establishment) and the name of the community (nexus) were because it was

explicitly identified multiple times.** As explicitly outlined in the CPE Guidelines, DotMusic’s

“logical alliance” community definition explicitly meets criteria: “With respect to “Delineation” and

“Extension,” it should be noted that a community can consist of...a logical alliance of communities.”

This is also substantiated by the AGB, which explicitly states that in the case of a community of an

“alliance of groups” (such as DotMusic’s Application), “details about the constituent parts are

required.” ® DotMusic’s community definition is a “strictly delineated and organized logical
alliance of communities that relate to music” (Application, 20A) which unequivocally meets this
criterion. Contradicting established procedure, the EIU improperly found that the “logical alliance”
definition has no cohesion. Moreover, while DotMusic followed the AGB and CPE Guidelines and
provided details on each of the delineated music categories and music subsets (i.e. the constituent
parts) demonstrating how they form the “logical alliance” community definition, the Application

was penalized to the maximum extent under the Report’s community establishment for doing so.

Further, dictionary definitions for “logical”® and “alliance”®*

establish that these definitions require
cohesion and the requisite awareness.
The degree of multitude of direct and indirect evidence make it beyond reasonable doubt that

overlooking the Application’s community definition and name of the community identified was

81 See CQ Answers: The community definition of “logical alliance” is referred to and explicitly defined in seven (7)
separate pages of the CQ Answers provided to the EIU at p.6, p.8, p.9, p.12, p.14, p.16 and p.17. Also see CQ
Answers, Community Establishment & Definition Rationale and Methodology, Annex A (pp-22-43) defining the
community as “a delineated and organized logical alliance of communities of similar nature related to music” at
p.22, p.25, p.38. Also see Annexes’ table of contents (p.20), which include Annex D Venn Diagram for Community
Definition and Nexus that explicitly defines and identifies the community definition relating to community
establishment (See Application, 20A) and the name of the community “music community” relating to nexus.

8 AGB, Attachment to Module 2, Evaluation Questions and Criteria: “Descriptions should include: How the
community is structured and organized. For a community consisting of an alliance of groups, details about the
constituent parts are required,” Notes, 20A, A-14

8 Oxford Dictionaries “logical” definition: (i) 1.0f or according to the rules of logic or formal argument; (ii) 1.1
Characterized by or capable of clear, sound reasoning; (iii) 1.2 (Of an action, development, decision, etc.) natural
or sensible given the circumstances, see http://oxforddictionaries.com/us/definition/american english/logical

8 Oxford Dictionaries “alliance” definition: (1) 1. A union or association formed for mutual benefit, especially
between organizations; (ii) 1.1 A relationship based on an affinity in interests, nature, or qualities; (iii) 1.2 A state
of being joined or associated, see http://oxforddictionaries.com/us/definition/american english/alliance
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grossly negligent resulting in a failing grade for the Application. The omission of the Application’s

community definition and name from the .MUSIC Report was a gross error because it would have
been impossible to ignore them given that they were explicitly mentioned and identified a
significantly number of times as evidenced in:

The Application, Q20A;

The Public Interest Commitments;

Nearly two-thousand correspondence letters to ICANN and the EIU;®

Public comments from supporters in ICANN’s microsite relating to the Application;
Answers to Clarifying Questions that the EIU requested (emphasis added);
Testimonies from over 40 independent experts submitted to ICANN and the EIU;
An independent Nielsen poll identifying the community definition;

Nook~wnhE

As set forth above, ICANN and the EIU contravened the established vital CPE Guidelines and EIU
Panel Process procedures.

(v) ICANN and the EIU contravened established CPE Guidelines and EIU Panel Process
procedures.

As the Board should be aware, CPE requires:

Consistency of approach in scoring Applications will be of particular importance.. 8687

88

The EIU will fully cooperate with ICANN’s guality control process...

The Panel Firm exercises consistent judgment in making its evaluations in order to reach

conclusions that are compelling and defensible, and_documents the way in which it has done so in
89

each case.

Furthermore, ICANN affirmed in correspondence with DotMusic that “in accordance with the CPE

Panel’s process document to help assure independence of the process, ICANN (either Board or staff)

is not involved with the CPE Panel’s evaluation of criteria, scoring decisions, or underlying

analyses. The coordination of the CPE Panel, as explained in the CPE Panel Process Document, is
entirely within the work of the EIU’s team.”®® Contrary to this correspondence and the procedures
outlined in the ICANN’s EIU Panel Process document, ICANN also appears to play a critical role in

instructing and subjectively guiding the EIU to reach certain determinations by providing the EIU

% See Ex.A.19-4
8 CPE Guidelines, p.22
8 In an email exchange between ICANN and the EIU, there is evidence of a “quality control process” for
“consistency of approach in scoring across applications” (in this case the CPE process for .LLP, .LLC and GMBH),
comparing them for consistency purposes with the .MLS CPE Report: “Can we have an example (such as was
provided in MLS) as to what other meanings might exist?” See C44, ICANN_DR-00458, p.3, Ex.A27
88 |

Ibid, pp.22-23
8 E|U Panel Process, https://newgtlds.icann.org/en/applicants/cpe/panel-process-07augl4-en.pdf, p.3, Ex.A12-2
% See Ex.A23
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with rationale, subjective redline edits, comments, presentations and other forms of communication

before the final CPE determinations are released publicly.

Public documents disclosed to Dot Registry (the community applicant for .INC, .LLC, and
.LLP) and its legal counsel Arif Ali, in an Independent Review Proceeding (“IRP”) against ICANN,
present clear evidence that ICANN edited and materially redlined the CPE draft Determinations for
INC, .GMBH, .LLC and .LLC on the EIU’s behalf before their final release, providing substantive

and subjective rationale, making substantive redlines as well as suggested edits, which is a serious
violation of established procedure and puts ICANN Staff at the heart of CPE decision-making in
violation of CPE established procedure.”* For example, in an email from EIU to ICANN on June 2,

2014 the EIU makes ICANN suggested changes and even asks permission from ICANN to make the

same changes to a different application:

From: EIU to ICANN
Email Subject: Re: Updated draft results (4)

...I've made the suggested changes... Quick question: is there a reason why you didn't send back
.INC? Should we make the same changes for that evaluation?>®

On June 3, 2014, the most revealing email shows that ICANN is involved in the decision-making
process for determining CPE results, including providing subjective feedback, discussing rationale
and providing presentations to the EIU:

From: ICANN to EIU
Email Subject: Re: Updated draft results (4)

...On my initial review they looked really good. We will discuss the rationale in the presentation
tomorrow. | would ask we make one change to all of the reports prior to final version...*

Aside from the procedural, policy and quality control process violations by both ICANN and the
EIU, it appears from the hands-on instructions, discussions, guidance and more importantly

subjective decision-making rationale provided by ICANN to the EIU, that the EIU clearly lacked the

necessary training and expertise to make consistent judgment even though the EIU Panel Process

document required that:**

All EIU evaluators undergo reqular training to ensure full understanding of all CPE requirements
as listed in the Applicant Guidebook, as well as to ensure consistent judgment. This process

% See https://icann.org/en/system/files/files/additional-submission-exhibits-c35-13jul15-en.pdf, C042 — C044; Also
see EX.A25, Ex.A26 and Ex.A27

%2 See Ex.27, C044, ICANN_DR_00457, p. 2

% |bid, C044, p. ICANN_DR_00456, p.1

* EIU Panel Process, p.2
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included a pilot training process, which has been followed by regular training sessions to ensure
that all evaluators have the same understanding of the evaluation process and procedures.

EIU evaluators are highly qualified... and have expertise in applying criteria and standardized
methodologies across a broad variety of issues in a consistent and systematic manner.

ICANN and the EIU relied on false and inaccurate material information and refused to take the

clearly identified and relevant information into consideration in their rationale and decision-making

process, which contradicted established ICANN policies. ICANN’s and the EIU’s disregard of the

community definition, name of the community and failure to apply the majority support criterion is
quite worrisome given the time allotted to determine the Report (July 27, 2015 to February 10, 2016).
In an IRP final declaration concerning the .ECO and .HOTEL community applications,*® the IRP
Panelists agreed and also echoed DotMusic’s serious concerns and glaring problems with the CPE

Process in general:

[A]t the hearing, ICANN confirmed that...the ETU has no process for comparing the outcome of
one CPE evaluation with another in order to ensure consistency. It further confirmed that ICANN
itself has no quality review or control process, which compares the determinations of the EIU on
CPE applications. Much was made in this IRP of the inconsistencies, or at least apparent
inconsistencies, between the outcomes of different CPE evaluations by the EIU, some of which,
on the basis solely of the arguments provided by the Claimants, have some merit.%...[T]he Panel
feels strongly that there needs to be a consistency of approach in making CPE evaluations and if
different applications are being evaluated by different individual evaluators, some form of
outcome comparison, quality review or quality control procedure needs to be in place to ensure
consistency, both of approach and marking, by evaluators. As was seen in the .eco evaluation,
where a single mark is the difference between prevailing at CPE and not, there needs to be a
system in place that ensures that marks are allocated on a consistent and predictable basis by
different individual evaluators.”” ...ICANN confirmed that the EIU's determinations are
presumptively final, and the Board's review on reconsideration is not substantive, but rather is
limited to whether the EIU followed established policy or procedure...|CANN confirmed that the
core values, which apply to ICANN by virtue of its Bylaws, have not been imposed contractually
on the EIU, and the EIU are not, in consequence, subject to them.”® The combination of these
statements gives cause for concern to the Panel.*® The Panel fails to see why the EIU is not
mandated to apply ICANN's core values in making its determinations whilst, obviously, taking
into account the limits on direct application of all the core values as reflected in that paragraph of
the Bylaws. Accordingly, the Panel suggests that the ICANN Board should ensure that there is a
flow through of the application of ICANN's core values to entities such as the EIU.) In
conclusion,...the Claimants in this IRP have raised a number of serious issues which give cause
for concern and which the Panel considers the Board need to address.™™

% Little Birch and Minds + Machines v. ICANN (.ECO) & Despegar Online SRL, Donuts, Famous Four Media,
Fegistry, and Radix v. ICANN (.HOTEL) Independent Review Proceeding final Declaration, (the “.HOTEL/.ECO
IRP”) https://icann.org/en/system/files/files/irp-despegar-online-et-al-final-declaration-12feb16-en.pdf

% HOTEL/.ECO IRP, { 146, p.37, Ex.A28

" Ibid, 1 147, pp.37-38

% |bid, | 148, p.38

% Ibid, | 149, p.38

100 1hid, 1 150, p.38

191 Ipid, 7 158, p.39
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(vi)  Google conflict of interest. Finally, it bears noting that the multiple process violations
evidenced in this RR are further exacerbated by the conflict of interest with Google, another .MUSIC

applicant.'® According to ICANN’s Panel Process document,'®

“the following principles
characterize the EIU evaluation process for gTLD applications: All EIU evaluators, including the

core team, have ensured that no conflicts of interest exist. ” However, Eric Schmidt, the chairman of

Google, was a spokesperson,'® a trustee’® and on the board of Economist from November, 2013
to December, 2015.2 DotMusic’s CPE process for .MUSIC conducted by the Economist began in
July, 2015.° That means for about 5 months during DotMusic’s CPE evaluation the EIU had

conflict of interest in its role of managing the CPE Process on behalf of ICANN. This potential
conflict of interest supported by what appears to be a strong correlation in success and failure rates in
CPE based on whether a community applicant was in Google’s contention set or not. As of February
10", 2016, there were 22 community applicants that have gone through CPE.}® Out of the 22
community applicants, 10 were in a contention set with Google. None of the applicants in
contention with Google prevailed CPE. The success rate to prevail CPE without Google in the
contention set was approximately 42% (i.e. 5 out of 12 applications). The EIU passed nearly half
the community applications if they were not in a contention set with Google, while failing all

applicants competing with Google (including DotMusic). This statistically significant difference is a

substantial discrepancy following a strong correlative pattern. ICANN CEO Fadi Chehade and the
Board acknowledged the significance and sensitivity of this conflict of interest at the Singapore
ICANN Meeting Public Forum in February 2015,*° yet nothing was done to ensure the Economist
had no conflict of interest when CPE began in July 2015.

192 This is not the first time DotMusic reports a conflict of issue relating to .MUSIC. Doug Isenberg represented
.MUSIC competitor Amazon in Community Objections (“CO”) filed by DotMusic, while also serving as a New
¢TLD Program Legal Rights Objection (“LRO”) panelist.

193 E1U Panel Process, p.2

104 https://www.youtube.com/watch?v=kHSWRHeeCqg, see Ex.A29, p.1; Also see Ex.A29, p.2

1% See http://www.economistgroup.com/pdfs/Annual Report 2015 FINAL.pdf, p.18, Ex.A30-2

1% 1bid, p.29; Also see The Economist Board retrieved on September 30, 2015:
https://web.archive.org/web/20150930040432/http://www.economistgroup.com/results and governance/board.html
07 See http://www.theguardian.com/media/2015/dec/10/economist-appoints-tessa-jowell-to-board-as-googles-eric-
schmidt-departs, Ex.A31

108 See https://newgtlds.icann.org/en/applicants/cpetinvitations

109 See, https://newgtlds.icann.org/en/applicants/cpe#invitations

110 see https://singapore52.icann.org/en/schedule/thu-public-forum/transcript-public-forum-12feb15-en.pdf,
February 12", 2015, p.61, Ex.A30-1
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0. What are you asking ICANN to do now?

Requesters ask that the result of the .MUSIC Report be overturned by ICANN, by awarding
DotMusic an additional six (6) points (or a passing grade). These are the total points that were
deducted by ICANN as a result of ICANN not consistently following the CPE process and not
applying the proper scoring guidelines to DotMusic’s Application in accordance with the policies and
procedures defined in the AGB. In fact, ICANN engaged in numerous procedural and policy
violations (including material omissions and oversights), which lead to substantial flaws in its
rationale methodology and scoring process. Additionally a linear comparative analysis between
DotMusic’s application and the prevailing CPE applications for .SPA, .RADIO, .ECO, .OSAKA, and
.HOTEL leads to the conclusion ICANN contravened the CPE Process and did not employ
“consistent judgment in making its evaluations in order to reach conclusions that are compelling and

defensible, document[ing] the way in which it has done so in each of the above mentioned

community application cases.”**!

DotMusic’s community Application clearly meets the trust claim (See ICANN’s 2007
Recommendations and Principles to launch the New gTLD Program, IGH CV-10) given its
demonstrable global music community majority support, multi-stakeholder governance structure and
music-tailored policies that serve a higher purpose, as outlined in its Application that .MUSIC:

1. Isexclusive only to legitimate members of the entire global music community;

2. Is governed and controlled by the global music community. Each music constituent
community type has a governance seat on the multi-stakeholder .MUSIC Board (PAB);**

3. Is supported by organizations with members representing over 95% of music consumed
globally (i.e. a majority);

4. Has enhanced safeguards to protect intellectual property, prevent cybersquatting and eliminate
copyright infringement;

5. Has incorporated all 1FPI intellectual property protection provisions that include policies to
stop domain hopping, takedown policies in the case of piracy, authorization provisions,
permanent blocks, privacy/proxy provision, true name/address mandates and trusted sender
complaint policies amongst others;

6. Requires registrant validation via a mandatory two-step phone/email authentication process;

7. Protects names of famous music artists and brands by giving registration priority to those
entities during a priority-based launch phase. .MUSIC also gives registration priority to
community members belonging to legitimate Music Community Member Organizations to
spur adoption, trust and safety;

8. Has domain naming conditions that eliminate cybersquatting and famous music brand
trademark infringement. Registrants are only allowed to register their own name, acronym or
“Doing Business As;”

9. Only allows legal music content and legal music usage; and

10. Will take down any domain infringing on any of its enhanced safeguards.

11 E1U Panel Process, p.3
112 see Expanding multi-stakeholder Board at http://music.us/board
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113

Aligned with its community-based mission, policies and PIC,* DotMusic’s Application is the only

applicant with music-tailored enhanced copyright protection safeguards that include:

e Stopping Domain Hopping: All domains that trusted senders...have sent over 10K notices
against will be on the block domain list, which will continually be updated, unless there is
evidence that the domain has been authorized by most of the applicable rights holders to use the
content in question...

e Take Down Policies: DotMusic will require all registrants on music to have and implement
policies that include the following: (i) upon receipt of a facially valid copyright take down notice,
the registrant must search for all copies or links to access the noticed content on the site, and
remove all such copies or links from its site; and (ii) it must implement a strong repeat infringer
policy.... DotMusic will suspend the domain if the registrant fails to have or enforce such policies.

o Stay Down and Repeat Offender: DotMusic will suspend the domain if the registrant fails to
have or enforce DotMusic takedown policies.Repeat offenders will be disallowed from registering.

e Authorization: Confirmation that “content that they otherwise have the right to post” means that
the poster has express authorization to post the content.

e Permanent Block: Blocked domains will not be made available for registration by any third party
unless there is a two third (2/3) vote by the Advisory Committee. ..

e Privacy / Proxy: Requirement that privacy/proxy services will be compliant with DotMusic’s
Name Selection policy (mandating that the domain is the name of the registrant, their acronym,
“doing business as,” description of their mission or activities) and discloses the beneficial
registrant as per DotMusic’s Registration Policies. If such disclosure is not made then the
registrant will not be allowed to proceed with registration.

e True name and address: If a .MUSIC domain makes available any music owned or posted by a
third party...(directly or indirectly), the domain must prominently post on the site the true name of
the website operator, a contact person...phone number, physical address, and email address at
which the contact person may be contacted.

e Trusted Sender Complaint: If .MUSIC receives a complaint from a trusted sender...then
DotMusic will investigate the complaint and suspend the domain, giving the registrant reasonable
time to fix compliance matter. The domain will be terminated if registrant does not fix the
compliance matter or fails to respond to the complaint.***

The Board should note the level of support for DotMusic’s Application and the Application’s
maximum score under its Registration Policies that are aligned with its community-based purpose
(Eligibility, Name Selection, Content and Use and Enforcement™) as evidence that it is “in the best

interest of the Internet community” for DotMusic to be awarded .MUSIC. ICANN Board/NGPC

member George Sadowsky**® hit the nail on the head on the only goal that matters: “ensuring user

trust in using the DNS” and “to strengthen user trust:”

The reconsideration process is a very narrowly focused instrument, relying solely upon
investigating deviations from established and agreed upon process...it is limited in scope. In
particular, it does not address situations where process has in fact been followed, but the results of
such process have been regarded, sometimes quite widely, as being contrary to what might be best
for significant or all segments of the...community and/or Internet users in general.”...\We are

113 Application 20E; Also See PIC, Commitments 1-8, pp.1-2; PIC, pp.22-27

114 Application 20E; Also See PIC, Commitments 1-8, pp.1-2; PIC, pp.22-27

115 Report, Registration Policies, pp.6-7

118 https://www.icann.org/profiles/george-sadowsky, https://www.icann.org/resources/pages/board-of-directors and
https://www.icann.org/resources/pages/new-gtld-program-committee-2014-03-21-en
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unwittingly substituting the means for the goal, and making decisions regarding the goal on the
basis of a means test. This is a disservice to the Internet user community.™’

In a statement the week after the release of the .MUSIC Report, ICANN CEO Fadi Chehade agreed
that with respect to intellectual property infringement (which is at the heart of the Application’s
enhanced safeguards), “ICANN, where necessary and appropriate, shape the discussion and commit
to be part of a solution. [ICANN] cannot simply put [its] head in the sand and say these issues are
not of [I[CANN’s] concern:”

As issues such as intellectual property infringement...are addressed in other fora, ICANN
...where necessary and appropriate, shape the discussion and debate and commit to be part of a
solution in keeping with our values and mission. We cannot simply put our head in the sand and
say that these issues are outside of the logical infrastructure layer in which we operate and thus not
of our concern. Some solutions within the economic and societal layers of digital governance
require distributed, innovative and collaborative issue-specific networks, of which the technical
community depending on the issue sometimes must be a key part. We must remain part of the
global conversations on digital governance, aware and ready to act when necessary.*'®

Aligned with ICANN’s CEO’s own statements to protect the public interest and the music

community’s intellectual property rights, we request ICANN to overturn the .MUSIC CPE

Report_and approve DotMusic’s community application because (i) of the preponderance of

evidence and support that DotMusic’s application exceeds the criteria established for community
priority evaluation in comparison to other prevailing CPE applicants;** (i) ICANN inaction led to
multiple CPE process violations, prejudicial errors and an unfair and inconsistent quality control
process when evaluating DotMusic’s application (in itself and in comparison to others); and (iii)
more importantly “it would be in the best interest of the Internet community” for ICANN to do so

given the community application’s demonstrable support that represents over 95% of music

consumed globally and DotMusic’s Public Interest Commitments and music-tailored Registration

Policies (taken from a “holistic perspective” as required by ICANN Guidelines*®) that scored

7 Booking.com B.V. v. ICANN, ICDR Case No. 50-2014-000247 (March 3, 2015) Final

Declaration at https://www.icann.org/en/system/files/files/final-declaration-03mar15-en.pdf, § 119, Ex.A6

118 Fadi Chehade (ICANN CEO), https://icann.org/en/system/files/correspondence/chehade-to-icann-board-19feb16-
en.pdf, p.6, February 19, 2016, Ex.A33

19 ICANN ignored DotMusic’s answers to Clarifying Questions, over 40 testimonies filed by independent experts
(See Appendix A, p.36, Ex.A32), an independent Nielsen poll conducted with over 2,000 participants (See Appendix
B, p.38, Ex.A32), and nearly 2,000 letters of support (See Ex.A19-1, A19-2, A19-3, A19-4 and A-19-5 and
https://gtldcomment.icann.org/applicationcomment/viewcomments), which provide clear evidence that substantiates
scoring maximum points under Community Establishment, Nexus and Support.

120 The scoring of the Registration Policies section related to Name Selection, Content and Use and Enforcement is
the only criterion to be graded from a “holistic perspective.” See CPE Guidelines, pp.12-14
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maximum points. DotMusic also requests: (i) to meet with individual Board members; (ii) a meeting
with the ICANN Board; and (iii) a hearing to clarify the positions expressed in this RR.
10. Please state specifically grounds under which you have the standing and the right to

assert this Request for Reconsideration, and the grounds or justifications that support
your request.

DotMusic is a community applicant for .MUSIC. The justifications under which DotMusic has

standing and the right to assert this RR are:

i) Predictability: [gTLDs] must be introduced in an orderly, timely and predictable way.**
ii) Breach of Fundamental Fairness: Basic principles of due process to proceeding were violated
and lacked accountability by ICANN, including adequate quality control;*?2

Conflict of Interest Issues;

Failure to Consider Evidence filed; and

NS

Violation of ICANN Atrticles of Incorporation/Bylaws:

1. Introducing and promoting competition in the registration of domain names where practicable and
beneficial in the public interest.'?

2. Preservirwlg214and enhancing the operational stability, reliability, security, and global interoperability of the
Internet.

3. Employing open and transparent policy development mechanisms that (i) promote well-informed decisions
based ongxpert advice, and (ii) ensure that those entities most affected can assist in the policy development
process.

4. Making decisions by applying documented policies neutrally and objectively, with integrity and fairness.*?®

5. Acting with a speed that is responsive to the needs of the Internet while, as part of the decision-making
process, obtaining informed input from those entities most affected.*?’

6. Remaining accountable to the Internet community through mechanisms that enhance ICANN's
effectiveness.'?®

7. While remaining rooted in the private sector, recognizing that governments and public authorities are
responsible for public policy [e.g. copyright law and setting certain royalty rates for music’s regulated
sector] and duly taking into account governments' or public authorities' recommendations.*?®

121 Final Issue Report on New gTLD Subsequent Procedures, https://gnso.icann.org/en/issues/new-gtlds/subsequent-
procedures-final-issue-04dec15-en.pdf, at pp.23-24

122 JAS established that “the existence of a visible and well-publicized proactive quality program properly incented
all evaluation panel vendors to be appropriately cognizant of evaluation consistency, accuracy, and process fidelity,
and perform accordingly.” The .MUSIC CPE lacked a “proactive quality control process” deficient of the Initial
Evaluation “unified approach,” which “substantially mitigated the risk of isolation and inconsistent or divergent
evaluations,” ICANN Initial Evaluation Quality Control Program Report, https://newgtlds.icann.org/en/program-
status/application-results/ie-quality-program-26aug14-en.pdf, p.16. Also see Ex.A38 and Ex.A39

2 1CANN Bylaws, Art. I, § 2.6

124 |CANN Bylaws, Art. I, § 2.1

125 |CANN Bylaws, Art. I, § 2.7

126 ICANN Bylaws, Art. I, § 2.8

27 ICANN Bylaws, Art. I, § 2.9

128 ICANN Bylaws, Art. I, § 2.10

129 |ICANN Bylaws, Art. I, § 2.11
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8.

11.

11a.

Non-discriminatory treatment: ICANN shall not apply its standards, policies, procedures, or practices
inequitably or single out any particular party for disparate treatment unless justified by substantial and
reasonable cause, such as the promotion of effective competition.™®

Transparency: ICANN and its constituent bodies shall operate to the maximum extent feasible in an open
and transparent manner and consistent with procedures designed to ensure fairness.**

Are you bringing this Reconsideration Request on behalf of multiple persons or entities?

Yes

If yes, Is the causal connection between the circumstances of the Reconsideration

Request and the harm the same for all of the complaining parties? Yes.
Do you have any documents you want to provide to ICANN? Yes, see Exhibits

Terms and Conditions for Submission of Reconsideration Requests:

The Board Governance Committee has the ability to consolidate the consideration of Reconsideration Requests if
the issues stated within are sufficiently similar. The Board Governance Committee may dismiss Reconsideration
Requests that are querulous or vexatious. Hearings are not required in the Reconsideration Process, however
Requestors may request a hearing. The BGC retains the absolute discretion to determine whether a hearing is
appropriate, and to call people before it for a hearing. The BGC may take a decision on reconsideration of requests
relating to staff action/inaction without reference to the full ICANN Board. Whether recommendations will issue to
the ICANN Board is within the discretion of the BGC. The ICANN Board of Director’s decision on the BGC'’s
reconsideration recommendation is final and not subject to a reconsideration request.

Respectfully Submitted,

Constantinos Roussos
DotMusic Founder

Tina Dam
DotMusic Chief Operating Officer

Cc: Jason Schaeffer
DotMusic Legal Counsel

February 24, 2016

DotMusic Website: http://music.us
DotMusic Board: http://music.us/board
DotMusic Supporting Organizations: http://music.us/supporters

130 |CANN Bylaws, Art. 11, § 3
B ICANN Bylaws, Art. 111, § 1
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BGC’s Duty to Ensure that the EIU and ICANN
Staff Complied with ICANN’s Articles & Bylaws

* In performing its duties of reconsideration, the BGC
must:

— ensure that the EIU and ICANN staff complied with
the principles of fairness, transparency, and non-
discrimination, as set out in the ICANN Articles and
Bylaws.

BGC Must Address the EIU’s
Discrimination Against DotMusic

= The EIU Panel singled out DotMusic for disparate treatment.

— Introduced a new “cohesion plus” test for establishing
“awareness and recognition” among members.

* DotMusic required to show not only that there is “commonality
of interest” and “cohesion” among its members, but also show
that “cohesion is considerable enough.” This is a cohesion plus
test.

— Yet, the EIU and ICANN staff never applied the “cohesion
plus” test in approving .HOTEL, .OSAKA, and .RADIO.




In .HOTEL, .OSAKA, and .RADIO, the EIU Panel applied a different
standard to determine “awareness and recognition.”

— .HOTEL: The application demonstrated “awareness and recognition”
because “the community is defined in terms of its association with the
hotel industry and the provision of specific hotel services.”

— .OSAKA: The application demonstrated “awareness and recognition”
because “of the clear association with the Osaka geographical area, as
according to the applicant, the Osaka Community is largely defined by its
prefectural borders.”

— .RADIO: The application demonstrated “awareness and recognition”
“because the community as defined consists of entities and individuals
that are in the radio industry and as participants in this clearly defined
industry, they have an awareness and recognition of their inclusion in the
industry community,” and “membership in the (industry) community is
sufficiently structured.”

It appears that the EIU Panels applied the “commonality of interest”
test, not the “cohesion” test in .HOTEL, .OSAKA, and .RADIO.

In contrast, the EIU Panel, in DotMusic, conceded that there is a
“commonality of interest” among members.

The EIU Panel, however, proceeded to apply a “cohesion plus” test in
determining “awareness and recognition” among DotMusic members:

— Under Article Il, Section 3 of the Bylaws, “ICANN shall not apply its standards,
policies, procedures, or practices inequitably or single out any particular party
for disparate treatment unless justified by substantial and reasonable cause,
such as the promotion of effective competition.” (Bylaws, Art. II, §3)

— “While individuals within some of the member categories may show cohesion
within a category or across a subset of the member categories, the number of
individuals included in the defined community that do not show such
cohesion is considerable enough that the community defined as a whole
cannot be said to have the cohesion required by the AGB.”

The EIU Panel and ICANN staff in DotMusic violated ICANN’s Policy of Non-
Discrimination:

— Moreover, under the CPE Guidelines, the “evaluation process will respect the

principles of fairness, transparency, avoiding potential conflicts of interest, and

non-discrimination. Consistency of approach in scoring Applications will be of
particular importance.” (CPE Guidelines, p. 22)




EIU Also Failed To Act Fairly and Openly

The EIU Panel failed to explain how DotMusic’s evidence was insufficient

to show cohesion.

— The panel concluded that DotMusic’s application fails to demonstrate
“delineation” because “the number of individuals included in the defined
community. . . do not show such cohesion is considerable enough.”

The EIU panel concluded that DotMusic failed to fulfil the requirements
for “organization” requirement based on the EIU’s research.

— For example, based on its “research,” the EIU concluded that “there is no
entity mainly dedicated to the entire community as defined by the applicant in
all its geographic reach and range of categories.”

— Yet, the EIU failed to disclose its research in violation of its obligation to
provide “conclusions that are compelling and defensible” and “to document
the way in which it has done so in each case.”

Presentation by Dr. Jorgen Blomqvist

Honorary Professor in International Copyright,
University of Copenhagen, Denmark

9/16/2016



Statement of Dr. Richard Burgess
Ph.D. in Ethnomusicology
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The EIU Contradicted ICANN'’s
Policies in Evaluating Dotgay’s
Application




EIU Is Bound by the AGB

Bylaws, Art. |, § 2(8)

« “Making decisions by applying documented policies neutrally
and objectively, with integrity and fairness.”

CPE Guidelines, p. 1

« “The Economist Intelligence Unit (EIU) is committed to evaluating
each applicant under the criteria outlined in the AGB. The CPE
Guidelines are intended to increase transparency, fairness and
predictability around the assessment process.”

AGB, Module 1

« “This Applicant Guidebook is the implementation of the Board-
approved consensus policy concerning the introduction of new
gTLDs, and has been revised extensively via public comment and
consultation over a two-year period.”

S EE——— __
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EIU Egregiously Misapplied the AGB (l)

The EIU misapplied Module 4.2.3 of the AGB by failing to truly
consider whether the applied for string “matches the name of the
community” as the “name by which the community is commonly known
by others.”

The EIU misapplied Module 4.2.3 of the AGB by failing to consider
whether the applied-for string “closely describes the community” and
not “the community members.”

The EIU misapplied Module 4.2.3 of the AGB by adding a non-
established nexus requirement, i.e., by requiring that the name of the
community apply to each community member.
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EIU Egregiously Misapplied the AGB (ll)

The EIU misapplied Module 4.2.3 of the AGB by failing to distinguish the “community”
from the “community members”, making clear that the string need not be applied to each
community member, but simply “match the community name’ for a score of 3, or
alternatively, closely “describe the community” for a score of 2.

The EIU misapplied Module 4.2.3 of the AGB by altering the community endorsement
criterion to require that the endorsing organization have community recognition beyond
membership.

The EIU misapplied Module 4.2.3 of the AGB by altering the community opposition
criterion to include a local community center as an organization of non-negligible size
when this community center is merely one out of hundreds of community centers that are
members of a global organization that endorsed the Dotgay application.

The EIU misapplied Module 4.2.3 of the AGB in relation to the letter of opposition filed
by the Q Center, even though the Center had been influenced by a competing applicant
for .GAY, and the EIU should have discounted it as “filed for the purpose of obstruction”

within the meaning of the AGB.
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EIU Iis Prohibited from Discriminating

Bylaws, Art. Il, § 3

« “ICANN shall not apply its standards, policies, procedures, or
practices inequitably or single out any particular party for
disparate treatment unless justified by substantial and reasonable
cause, such as the promotion of effective competition.”

CPE Guidelines, p. 22

* “The evaluation process will respect the principles of fairness,
transparency, avoiding potential conflicts of interest, and non-

discrimination. Consistency of approach in scoring Applications
will be of particular importance.”

- See similarly CPE Panels and Processes, p. 1; EIU Expression of
Interest, p. 5.
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EIU Discriminated against Dotgay (I)

The EIU discriminated against Dotgay by requiring that the name of the
community apply to each community member when the EIU had found
sufficient in other instances that a member self-identify as having a tie to
the community. [E.g., .OSAKA]

The EIU discriminated against Dotgay by requiring that the name of the
community apply to each community member when the inclusion of other
members “not automatically associated with the gTLD” did not prevent the
EIU fror? establishing nexus in other instances. [E.g., . HOTEL and
.RADIO

The EIU discriminated against Dotgay by rejecting the ILGA as a
representative organization when the EIU had found in other instances
that a community may have more than one such organization. [E.g.,
.HOTEL and .RADIO]

The EIU discriminated against Dotgay by accepting that a local
community center is an organization of non-negligible size when the EIU
had found in the instance of the International Radio Emergency Support
Coalition that it was not. [E.g., .RADIO]

S E—— __-_

May 15, 2016 Dotgay’s Presentation to the Board Governance Committee 7




EIU Discriminated against Dotgay (ll)

The EIU discriminated against Dotgay by deeming it had
Insufficiently representative support despite support from equivalent
organizations being sufficient for other community strings:

« The International Lesbian, Gay, Bisexual, Trans and Intersex
Association (ILGA) is a global organization dedicated to promoting
gay rights composed of over 1,100 member organizations covering
countless individuals in 125 countries. Itis recognized by the United
Nations. [.GAY]

* The International Hotel & Restaurant Association (IH&RA) is an
umbrella trade organization that is composed of national hotel and
trade organizations for the hotel and restaurant industries in over 100
countries. Itis recognized by the United Nations. [.HOTEL]

« The World Broadcasting Unions (WBU) is an umbrella organization
that is composed of eight regional broadcasting organizations and is
dedicated to coordinating international broadcasting. [.RADIO]

S EE——— __
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ElIU’s Discriminatory Treatment Denied Dotgay
Community Priority Status (I)

The EIU would have granted Dotgay Community Priority Status had it applied
the same standard to .GAY that it applied to other Community Applications with
equivalent facts:

« .OSAKA received the maximum score for nexus despite the fact that the community
was identified not only as those who are within the OSAKA geographical area, but
those “who self-identify as having a tie to OSAKA, or the culture of OSAKA.” In the
case of .GAY, the EIU applied a new and heightened standard for nexus in requiring
the name of the community apply to each specific individual or sub-group to that
may self-identify and use the applied-for string. It is irrelevant to the analysis that
OSAKA is a geographic region.

« .HOTEL was found to “closely describe the community, without overreaching
substantially” despite the fact that the hotel community included entities that “may
not be automatically associated with the gTLD,” such as marketing associations. |If
the same standard had been applied to .GAY, the outcome would have been
different. The BGC cannot accept the EIU’s conclusion that “more than a small
part” of the community would not be automatically associated with .GAY without
further due diligence. It is clear that the EIU did not ask the right questions and
made no efforts to quantify the part of the community that supposedly is not
described as gay.

S EE——— __
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ElIU’s Discriminatory Treatment Denied Dotgay
Community Priority Status (1)

* .RADIO was found to “closely describe[s] the community, without overreaching
substantially beyond the community” despite the EIU acknowledging that “the
community, as defined in the application, also includes some entities that are only
tangentially related to radio, such as companies providing specific services or
products to radio broadcasting organizations.” The EIU further accepted that these
companies “would not likely be associated with the word RADIO. However, these
entities are considered to comprise only a small part of the community and . . .
public will generally associate the string with the community as defined by the
applicant.” If the EIU had asked whether the public generally associated the string
with the community as defined by the applicant, .GAY would have been as
successful as .RADIO.

S EE——— __
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EIU Is Bound to Act Fairly and Openly

Bylaws Art. I, § 2(8)

« “Making decisions by applying documented policies [i.e. the AGB] neutrally and
objectively, with integrity and fairness.”

Bylaws, Art. 1ll, § 1

« “ICANN and its constituent bodies shall operate to the maximum extent feasible
in an open and transparent manner and consistent with procedures designed
to ensure fairness.”

CPE Guidelines, p. 22

* “The evaluation process will respect the principles of fairness, transparency,
avoiding potential conflicts of interest, and non-discrimination. Consistency of
approach in scoring Applications will be of particular importance.”

« See similarly CPE Panels and Processes, p. 1; EIU Expression of Interest, p. 5.
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EIU Acted Unfairly and Opaquely (1)

The EIU ighored the ICC Expert Determination that found the
name of the string .GAY matches Dotgay’s definition of the gay
community.

The EIU did not disclose any due diligence, including any
research, it may have conducted when evaluating the
Application nor did ICANN provide documents from the EIU
in response to Dotgay’s DIDP Requests.

The EIU presented no support for and made no quantification
effort to justify its finding that the alleged overreach extends to
“more than a small part” of the identified community.
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EIU Acted Unfairly And Opaquely (ll)

The EIU asked only one clarifying question unrelated to
Nexus or Community Support/Opposition Criteria and thus
denied Dotgay the opportunity to address EIU
misunderstandings and mistakes.

The EIU involved the same personnel in the Second CPE as In
the First CPE, raising serious doubts as to who evaluated the
application and giving rise to a potential conflict of interest.

ICANN’s refusal to disclose the names of the evaluators based
on a confidentiality provision is not consistent with ICANN’s and
the EIU’s transparency obligations.
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The Duties of the Board Governance
Committee




The Bylaws Demand the BGC to Ensure
Correct Application of the AGB and
Correct Finding of Material Facts

Bylaws, Art. IV, 82(1)

“Any person or entity may submit a request for reconsideration or
review of an ICANN action or inaction (“Reconsideration Request”)
to the extent that he, she, or it have been adversely affected by: (a)
one or more staff actions or inactions that contradict established
ICANN policy(ies); or (b) one or more actions or inactions of the
ICANN Board that have been taken or refused to be taken without
consideration of material information, except where the party
submitting the request could have submitted, but did not submit, the
iInformation for the Board's consideration at the time of action or
refusal to act; or (c) one or more actions or inactions of the ICANN
Board that are taken as a result of the Board's reliance on false or
Inaccurate material information.”
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The Bylaws Demand the AGB to Independently
Assess the CPE Report and Make a
Recommendation to the Board

Bylaws, Art. IV. §2(3)

“The Board has designated the Board Governance Committee to
review and consider any such Reconsideration Requests. The Board
Governance Committee shall have the authority to: (a) evaluate
requests for review or reconsideration; (b) summarily dismiss
Insufficient requests; (c) evaluate requests for urgent consideration;
(d) conduct whatever factual investigation is deemed appropriate; (e)
request additional written submissions from the affected party, or
from other parties; (f) make a final determination on Reconsideration
Requests regarding staff action or inaction, without reference to the
Board of Directors; and (g) make a recommendation to the Board of
Directors on the merits of the request, as necessary.”
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The Bylaws Demand that the BGC Conduct its
Review with Care and Independent Judgment

Duty to evaluate the due diligence performed by the EIU and
Independently conduct due diligence as appropriate.

Bylaws Art. I, § 2(8)

“Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness.”

Bylaws, Art. IV, 8 3(4)(b)

“did the Board exercise due diligence and care in having a reasonable
amount of facts in front of them?”

Bylaws, Art. IV, § 3(4)(c)

“did the Board members exercise independent judgment in taking
the decision... ?”

S EE——— __
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IRP Panel Confirmed the BGC’s Duty to
Review Underlying Facts and Ensure Correct
Application of ICANN policies

Despegar IRP Panel, | 69

“The Panel agrees that if the BGC is charged with considering
whether the EIU correctly applied ICANN policies (which ICANN
accepts it is), then it needs to look into how the standard was
applied. It is not sufficient to limit the review to the question of
whether mention was made of the relevant policy. The BGC needs
to have a reasonable degree of assurance that the EIU has
correctly applied the policy.”

S EE——— __
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The BGC Must Ensure the Correct Application
of the AGB and Correct Finding of Material
Facts (1)

Duty to correct the EIU’s misapplication of the AGB in requiring the name of
the community to apply to each community member in order for nexus to be
established.

Duty to ensure that the EIU determined nexus in the precise manner set out
in the AGB and by applying the standard set out in the AGB.

Duty to ensure the EIU does not rewrite the AGB by requiring support from
an organization with “reciprocal recognition on the part of the community
members of the organization’s authority to represent them” beyond
membership in the organization.

Duty to ensure the EIU does not rewrite the AGB by requiring support from a
“single [] organization recognized by all of the defined community’s members
as the representative of the defined community in its entirety.”
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The BGC Must Ensure Correct Application of
the AGB and Correct Finding of Material
Facts (Il)

Duty to independently assess the Determination of the ICC Expert,
which found that the string .GAY matches Dotgay’s definition of the gay
community.

Duty to independently assess whether a local gay community is an
organization of “non-negligible size,” particularly when the organization
IS a member of a global organization that supported the application,
and to assess whether its opposition raises serious conflict of interest
ISsues.
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The BGC Has the Duty to Ensure Non-
Discrimination

The BGC must ensure non-discriminatory treatment by applying the

same standard for community support applied by other CPE Panels
(e.g., .OSAKA, .HOTEL, .RADIO) for Dotgay.

Bylaws, Art. I, 8 3

“ICANN shall not apply its standards, policies, procedures, or practices
inequitably or single out any particular party for disparate

treatment unless justified by substantial and reasonable cause, such as
the promotion of effective competition.”

Despegar IRP Panel, 11 146-147

“ICANN itself has no quality review or control process ....The Panel
feels strongly that there needs to be a consistency of approach in
making CPE evaluations .... [T]here needs to be a system in place
that ensures that marks are allocated on a consistent and
predictable basis by different individual evaluators.”
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The BGC Must Ensure Procedural Fairness

Duty to ensure fairness in the CPE process in light of the findings of the
ICC Independent Expert that the string .GAY matches Dotgay’s definition
of the gay community.

ILGA v. Afilias Expert Determination, § 13:

“ILGA's standing has not been doubted by Afilias and is not to be doubted. To
have standing the objector has to be an established institution associated with a
clearly delineated community (Module 3.2.2.4 of the Guidebook), i.e. with a
group that is publicly recognized as a community at a local and/or global level
and has formal boundaries that enable a determination of what persons or
entities form the community (Module 3.5.4 of the Guidebook, first test). The gay
community is a clearly delineated community. It is publicly recognized as
such in the language of the media, scholarship, and common usage,
formed by millions of individuals whose gender identities and sexual
orientations are outside of the societal norms for heterosexual behavior
and who, whether they are more or whether they are less organized, share the
awareness of their special status. During the last century, the gay community has
grown out of individuals with that special awareness into a community in its own
right and is now a worldwide presence.”
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ICANN Has a Duty to Foster Diversity and
Safety of the Internet Community
Articles of Incorporation, Art. IV

“The Corporation shall operate for the benefit of the Internet
community as awhole . ...”

Bylaws Art. lll, § 1

“Seeking and supporting broad, informed participation reflecting the
functional, geographic, and cultural diversity of the Internet at
all levels of policy development and decision-making.”
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The Denial of a .GAY Community gTLD will
Undermine Diversity and Public Interest

ICANN has a positive obligation to foster diversity on the Internet. The
Community gTLD program is an attempt to fulfil that obligation.

This includes ensuring vulnerable and deserving communities are empowered
and protected in the public interest.

Dotgay is the only applicant for the .GAY gTLD with Public Interest
Commitments, including:

* Pledging to provide a minimum of 67% profits from domain name registrations to a
separate foundation to support gay community initiatives.

« Appropriate Authentication Policies to ensure community-appropriate material.

* Reserving key domain names as a community resource and support websites:
Rights.gay; HIV.gay; Safe.gay; Suicide.gay; Health.gay; Ally.gay;
Transgender.gay, Lesbian.gay; Queer.gay; Pride.Gay.
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The Bylaws and Articles Demand That the
BGC Ensure Transparency

Articles of Incorporation, Art. IV

“The Corporation shall operate for the benefit of the Internet
community . . . through open and transparent processes ....”

Bylaws Art. lll, § 1

“‘ICANN and its constituent bodies shall operate to the maximum
extent feasible in an open and transparent manner and
consistent with procedures designed to ensure fairness.”
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IRP Panel and ICANN Board Confirmed
Transparency Duty

Despegar IRP Panel, 145

“The Panel invites the Board to affirm that, to the extent possible,
and compatible with the circumstances and objects to be achieved
by ICANN, transparency and administrative due process should
be applicable.”

Board Resolution dated 19 March 2016

“Board accepts the findings of the Panel’'s Final Declaration . . . The
Board also affirms that ICANN, as appropriate, will continue to
ensure that its activities are conducted through open and
transparent processes ....”
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The BGC Must Ensure Transparency

EIU and ICANN staff have not disclosed the underlying
materials from the EIU analysis.

The EIU withheld documents from both the BGC and Dotgay,
preventing Dotgay from knowing how its Application was treated
and the BGC from independently reviewing whether the
principles of fairness and non-discrimination were satisfied.

S EE——— __
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Exhibit 14



DotMusic Reconsideration Request (“RR”)

1. Requester Information

Name: DotMusic Limited (“DotMusic”)*
Address: contact Information Redacted

Email: Constantine ROUSSOS, contact information Redacted
Counsel: Jason Schaeffer, contact information Redacted

Name: International Federation of Musicians? (“FIM”’)
Email: Benoit Machuel, contact Information Redacted

Name: International Federation of Arts Councils and Culture Agencies® (“IFACCA”)
Email: Sarah Gardner, contact Information Redacted

Name: Worldwide Independent Network® (“WIN™)
Email: Alison Wenham, Contact Information Redacted

Name: Merlin Network® (“Merlin”)
Email: Charles Caldas, contact Information Redacted

Name: Independent Music Companies Association® (“IMPALA™)
Email: Helen Smith, contact Information Redacted

Name: American Association of Independent Music’ (“A2IM”)
Email: Dr. Richard James Burgess, contact information Redacted

Name: Association of Independent Music® (“AIM”)
Email: Charlie Phillips, contact Information Redacted

Name: Content Creators Coalition® (“C3”)
Email: Jeffrey Boxer, contact Information Redacted

Name: Nashville Songwriters Association International™ (“NSAI”)
Email: Barton Herbison, contact Information Redacted

Name: ReverbNation'!
Email: Jean Michel, contact Information Redacted

2. Request for Reconsideration of: _X Board action/inaction

! http:/music.us; Also see Supporting Organizations at: http:/music.us/supporters

2 http://fim-musicians.org/about-fim/history

3 http://.ifacca.org/membership/current_members and http:/ifacca.org/membership/current_members

* http://winformusic.org/win-members

® http://merlinnetwork.org/what-we-do

® http://impalamusic.org/node/16

" http://a2im.org/groups/tag/associate+members and http://a2im.org/groups/tag/label+members

8 http://musicindie.com/about/aimmembers

® http://c3action.org

19 https://nashvillesongwriters.com/about-nsai

! https://reverbnation.com/band-promotion (Artists/Bands), https://reverbnation.com/industryprofessionals,
(Industry), https://reverbnation.com/venue-promotion (Venues), and https://reverbnation.com/fan-promotion (Fans)




3. Description of specific action you are seeking to have reconsidered.

The above-referenced requesters request to have the .MUSIC Community Priority Evaluation
(“CPE™) Report for Application ID. 1-1115-14110 (“Report”)** corrected and properly graded to
accurately reflect the true nature of DotMusic’s community establishment, community definition,
support and nexus based on established Applicant Guidebook (“AGB”) policies and processes.™

The Report provided a total score of ten (10) points, resulting in a failing grade for the
Application’s request for Community Status. The result unfairly denied Music Community
recognition and necessary intellectual property protection. A review of the Report evidences multiple
prejudicial errors that ICANN, both directly and as extension of the Economist Intelligence Unit
(“EIU”) Panel, either incorrectly applied ICANN-approved processes and policies, or completely
failed to apply ICANN established processes and policies. Such material errors resulted in the
incorrect evaluation of the Application, an improper scoring of points when compared to over forty-
three (43) independent expert testimony letters (See Expert Chart, Exhibit A40)'* and inconsistent,
disparate treatment when compared to prevailing CPE Applicants (See CPE Comparison Chart,
Exhibit A41)."> Each error, when corrected and overturned, would result to a total Application score
of sixteen (16) points. Despite a materially improper evaluation by the EIU, and the disclaimer
contained in the Report that “/...] these Community Priority Evaluation results do not necessarily
determine the final result of the application,” ICANN accepted the Report’s inaccurate results and
changed the “Contention Resolution Result” to “Into Contention.”*® Accordingly, DotMusic and
other affected global organizations identified above (collectively referenced as the “Requesters”)

seek to overturn the “Contention Resolution Result” to “Prevailed Contention.”

4. Date of action/inaction: February 10th, 2016 PST

5. On what date did you became aware of action or that action would not be taken?
February 10th, 2016 PST

6. Describe how you believe you are materially affected by the action or inaction:

12 DotMusic CPE Report, https://icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf, Ex.Al
13 See AGB, https://newgtlds.icann.org/en/applicants/agb/quidebook-full-11jan12-en.pdf, §4.2.3

14 See Independent Expert Testimony Letters Scoring Chart, Ex.A40

15 See linear CPE Comparison Chart, Ex.A41

16 DotMusic community application, Application 1D: 1-1115-14110, Prioritization Number: 448; See
https://gtldresult.icann.org/applicationstatus/applicationdetails/1392, Ex. A2




DotMusic is adversely affected by ICANN’s actions and inactions. If DotMusic is not awarded

.MUSIC, DotMusic, will suffer material brand dilution'” and be subject to expensive auctions which

(as agreed upon by the EU®) were designed to favor deep pocketed Applicants - such as Amazon and
Google (who also have a prior history with the piracy of music: Google as a provider of ad networks
to pirate sites and Amazon as a leading advertiser on pirate sites).’® As set forth in the Application,

DotMusic has an all-inclusive tent that is united by its core principles consistent with its

articulated community-based purpose:

o Creating a trusted, safe online haven for music consumption and licensing

e Establishing a safe home on the Internet for Music Community (“Community”’) members
regardless of locale or size

e  Protecting intellectual property & fighting piracy

e  Supporting Musicians’ welfare, rights & fair compensation

e Promoting music and the arts, cultural diversity & music education

e  Following a multi-stakeholder approach of fair representation of all types of global music
constituents, including a rotating regional Advisory Committee Board working in the
Community’s best interest. The global Music Community includes both reaching
commercial and non-commercial stakeholders.?

Per DotMusic’s Application and Public Interest Commitments (“PIC”),”* .MUSIC will be launched

as a safe haven for legal music consumption that ensures that .MUSIC domains are trusted and

authenticated to benefit the interests of the Internet community and the global music community.
DotMusic, its current and future music members and supporters will be adversely affected if the
Report stands and DotMusic is awarded to any of the competing non-community applicants® (which
will also be a disservice to the Internet user community in general) because competing applicants
either: (i) lack the music community multi-stakeholder governance model to represent the
community’s interests; and/or (ii) lack the extensive music-tailored safeguard policies that DotMusic
has.?®

Allowing the Report to stand would turn .MUSIC into an unsafe, unreliable and untrusted

string governed by non-community interests that will create material harm to the legitimate interests

" DotMusic holds the European community trademarks for “DotMusic” and “ MUSIC.” Ex.A35, A37 and A38

18 http://forum.icann.org/lists/comments-new-gtld-auction-rules-16dec13/msg00016.html

19 http://billboard.com/biz/articles/news/digital-and-mobile/6106454/online-pirates-thrive-on-legitimate-ad-dollars,
http://venturebeat.com/2014/02/18/the-average-piracy-site-makes-4-4m-each-year-on-ads-from-amazon-lego-etc
2 Application, 18A. Also see 20C

21 p|C, https://gtldresult.icann.org/applicationstatus/applicationdetails:downloadpicposting/1392?t:ac=1392, Ex.A3
22 All of the competing non-community applicants in DotMusic’s contention set are existing gTLD portfolio
registries (Google, Amazon, Donuts/Rightside, Radix, Minds & Machines and Famous Four Media).

2% See Application 20E; Also See PIC, Commitments 1-8, pp.1-2; PIC, pp.22-27; Also see .MUSIC Applicant
Comparison Chart, https://www.icann.org/en/system/files/correspondence/schaeffer-to-crocker-et-al-2-redacted-
12aug15-en.pdf, Appendix C, pp.43-45, Ex.A32




of the Music Community by increasing intellectual property infringement and other types of

malicious abuse. Music is a sensitive string driven by content and copyright protection that must be

operated responsibly within its regulated sector as outlined in the Application. The Music

Community is one of the Internet’s most vulnerable communities given the adverse effects of mass

piracy, intellectual property infringement and malicious abuse on the web and the inefficiencies of

the outdated 1998 DMCA Law to provide adequate music copyright protection online.* By not

awarding .MUSIC to DotMusic, the Music Community will lose the only opportunity to offer
assurance to Internet users that all .MUSIC sites are indeed trusted, safe and licensed, which will also
help search engines provide a better user experience by replacing unsafe, insecure pirate sites (that
dominate music-themed web search results today) with relevant and higher quality .MUSIC sites.®
By virtue of ICANN’s actions and inactions, the public interest is harmed and the multi-
stakeholder music community will not be able to ensure trust and reliability in the DNS for Internet
users because the music community will not be able to govern the last remaining music-themed

gTLD,? in violation of ICANN’s “key responsibilities is introducing and promoting competition?’ in

the registration of domain names, while ensuring the security and stability of the domain name
system (DNS).”?® Further, ICANN disregards its own 2007 Recommendations and Principles that

stated “where an applicant lays any claim that the TLD is intended to support a particular

community...that claim will be taken on trust.”?
Without a reserved, safe and reliable zone on the Internet dedicated to the Music Community,
the community and the public will be harmed because the music community will be unable to

promote a trusted and secure sector through enhanced safeguards. The Music Community (the

2 https://www.google.com/transparencyreport/removals/copyright/?hl=en e.g. One single DotMusic supporter, BPI,
filed over 2 million URL takedown requests to Google for the week of February 15, 2016, see
https://google.com/transparencyreport/removals/copyright/reporters/1847/BPI-British-Recorded-Music-Industry-L td
#gee http://theverge.com/2015/11/23/9781752/google-takedown-requests-2015 and
http://billboard.com/biz/articles/news/1083146/business-matters-legal-mp3-sites-are-still-buried-by-google-search-
results

% No community applicant has been awarded a music-themed string in the New gTLD Program.

2" ICANN has awarded Amazon the .SONG and .TUNES music-themed strings. Amazon is also a competing
applicant for .MUSIC. Allowing Amazon to possibly be awarded the three most relevant music-themed strings
violates ICANN’s Bylaws with respect to “promoting competition.”

28 https://newgtlds.icann.org/en/about/program

2 http://gnso.icann.org/en/issues/new-gtlds/summary-principles-recommendations-implementation-quidelines-
220ct08.doc.pdf, Implementation Guidelines (IG H), Mission and Core Values (CV 7-10), p.6, Ex.A4; Also see
http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07 htm. Ex.A5




defined “logical alliance” with members representing over 95% of music consumed globally) has

been negatively affected by the Report.

7. Describe how others may be adversely affected by the action or inaction, if you believe
that this is a concern.

See Answer to Question 6 above.

8. Detail of Board Action/Inaction — Required Information

In this section, DotMusic presents the evidence required for ICANN to approve the request in this
RR: (8.1) The relationship and contractual obligations between ICANN and the Economist with
respect to the CPE process; (8.2) the AGB process and relevance of ICANN-approved GAC
Category 1 and 2 Advice; (8.3) Comparisons to other CPE-prevailing community applications,
demonstrating quality control deficiencies, unpredictability, inconsistencies, process failures, fairness
issues and disparate treatment; and (8.4) Facts and procedural violations demonstrating that ICANN
did not follow established processes in the evaluation of the Application in its grading as set forth in
the .MUSIC Report, including material errors and omissions in determining the critical areas of
community establishment, nexus and support. As a result of the material process, procedural errors

and omissions set forth below, the Application was prevented from scoring the full 16 points and

improperly did not receive a passing CPE grade.
(8.1) The relationship and contractual obligations between ICANN and the EIU.

Ultimately, ICANN makes the final decision on CPE results. The ICANN Board is
responsible for the acts of its Staff and the EIU with respect to the CPE process because it is within
ICANN’s sole discretion whether an applicant passes or fails. Pursuant to its contract with ICANN,
the EIU provides “recommended scores to ICANN for final review and approval” and ICANN is
“free in its complete discretion to decide whether to follow [the EIU]’s determination and to issue a
decision on that basis or not.”** ICANN and the EIU specifically acknowledge that: “each decision
and all associated materials must be issued by ICANN in its own name only;” that CPE results are
“ICANN’s final decision;” and that “ICANN will be solely responsible to applicants and other

interested parties for the decisions it decides to issue.” In a declaration, the EIU confirmed that:

% https://icann.org/en/system/files/files/additional-submission-exhibits-c35-13jul15-en.pdf, New gTLD Program
Consulting Agreement, Statement of Work No.: 2, ICANN New gTLD Program, Application Evaluation Services —
Community Priority Evaluation and Geographic Names p.6, § 10(b) (ii) (12 Mar. 2012) [Ex. C-40]), Ex.A7

1 1d., § 10(b) (iii)-(iv), (vii)




[tlhe EIU is a privately held company working as a vendor to ICANN. We are not a gTLD
decision-maker but simply a consultant to ICANN.”*

Moreover, ICANN is the gatekeeper of all information exchanged between applicants and the EIU,
including alerting the EIU of relevant GAC Advice pertaining to the existence of a “cohesive”

reqgulated sector for the string evaluated to ensure scoring predictability and scoring consistency.

ICANN and the EIU “agreed that [the] EIU, while performing its contracted functions, would

operate largely in the background, and that ICANN would be solely responsible for all legal matters

pertaining to the application process.”® Furthermore, the Report includes a disclaimer representing
that ICANN is ultimately responsible for determining whether or not to implement the EIU
evaluators’ conclusions.®* While the Board may not be responsible for its Staff’s day-to-day

operations, the Board is responsible for final CPE determinations, process, evaluations, and

acceptance or rejection of the .MUSIC Report.

(8.2) The AGB process and the relevance of ICANN-approved GAC Category 1 and 2 Advice.
Per the AGB, Board decisions on certain strings are not merely a ‘“box-ticking”
administrative exercise by staff or consultants. The Board has accepted GAC Advice on many
occasions to determine the fate of certain strings (e.g. . AMAZON and .AFRICA); and even
superseding the determinations of Panels if deemed necessary by ICANN to serve the public interest

(e.g. the Community Objections for .ISLAM and .HALAL). In relation to .MUSIC, the ICANN

Board accepted GAC Advice with respect to Category 1 and Category 2 Safeguards,® but the Board

took no action pertaining to GAC’s Advice to give “preferential treatment for all applications which

have demonstrable community support” such as DotMusic’s. At the Singapore ICANN meeting in

%2 E|U Declaration https://icann.org/en/system/files/files/eiu-declaration-13apri5-en.pdf, Pg.2, Ex.A8

* New gTLD Program Consulting Agreement, Statement of Work No.: 2, ICANN New gTLD Program, Application
Evaluation Services — Community Priority Evaluation and Geographic Names p.6, § 10(b)(ii) (12 Mar. 2012)
[https://icann.org/en/system/files/files/additional-submission-exhibits-c35-13jul15-en.pdf, Ex. C-40].), § 10(b)(iii)-
(iv), (vii), EX.A7

* See Report, p.9. Each CPE report states that “these Community Priority Evaluation results do not necessarily
determine the final result of the application. In limited cases the results might be subject to change.” New gTLD
Program, Report; see also New gTLD Program Consulting Agreement, p. 2 (26 July 2011) (“ICANN retains the
right to inspect, to stop work, to prescribe alterations, and generally supervise the Contractor’s work to insure its
conformity with the . . . Statement of Work™) [https://www.icann.org/en/system/files/files/additional-submission-
exhibits-c35-13jul15-en.pdf, Ex. C-41], Ex.A9

% DotMusic’s Application was a community application with music-tailored enhanced safeguards that extended
beyond the minimum GAC Advice requirements. To serve the public interest, the Internet community and the entire
global music community, DotMusic also filed a PIC to reflect its accountability and to clarify its Application’s
specifications, which also pertained to its community definition, community establishment, nexus, registration
policies and support. See PIC




March 2014, GAC reiterated that advice to ICANN “to protect the public interest and improve

outcomes for communities®

and to take “better account of community views and improving
outcomes for communities’ (i.e. giving community applicants the benefit of the doubt). Throughout
the process, ICANN has allowed non-community applicants to materially alter their applications to
follow GAC Advice to either remain in contention or be awarded sensitive strings (such as
.GMBH?®). Because such change requests for non-community applicants were allowed and accepted
(in response to GAC Advice), it is equally and reasonably fair to allow DotMusic to be awarded

.MUSIC based on trust, GAC’s Advice favoring community applicants with demonstrable support

and ICANN’s own acceptance that the music string has cohesion under an ICANN-approved

regulated sector. It is also reasonable to award DotMusic this sensitive string, because the

Application responsibly and conscientiously already had the requisite music-tailored enhanced
safeguards that served a higher purpose when it filed its Application in 2012 (notably, DotMusic’s
safeguards exceed GAC Category 1 Safeguard Advice). Further, it should have been clear to ICANN
and the EIU that the Application exceeds the CPE criteria and serves the public interest, Internet
community and music community, as outlined in the Application and confirmed in more detail
throughout its PIC. For these reasons alone the .MUSIC Report should be overturned and a passing
grade awarded to Applicant.

(8.3) Comparisons to other CPE-prevailing community applications, demonstrate
inconsistencies, unpredictability, process failures, fairness issues and disparate treatment.

ICANN did not follow established procedures in the community establishment, nexus and
support evaluation process, which resulted in a failing CPE grade. For example, the criterion
concerning “organization” (that relates to having support from a “recognized” organization), the

Report specifically failed to consider many globally-recognized organizations that are mainly

dedicated to the music community addressed (“logical alliance of communities that relate to music”).

% https://gacweb.icann.org/download/attachments/27132037/Final%20Communique%20-
%20Singapore%202014.pdf?version=2&modificationDate=1396429776778&api=v2 Section 3, 1a, p.4, EXA10

¥ http://icann.org/en/groups/board/documents/resolutions-new-gtld-annex-1-10sep13-en.pdf, Register #18, Ex.A11
% Donuts was allowed to make material changes to their application to proceed with the delegation of .GMBH based
on GAC advice and Donuts’ Public Interest Commitments (PIC), See
https://www.icann.org/en/system/files/correspondence/willett-to-metzger-28jan16-en.pdf. ICANN rejected a similar
change request by the .CPA community applicants. ICANN “deferred consideration of AICPA’s December 2014
Change Request, including changes made to reflect the principles of the Beijing Communiqué,” See
https://www.icann.org/en/system/files/files/reconsideration-request-15-17-aicpa-redacted-19sep15-en.pdf, p.4




The FIM, an “international federation of national communities of similar nature”®

representing the “voice of musicians worldwide” (musicians represent the overwhelming majority of
the Music Community). This is contrary to the unsubstantiated, indefensible and undocumented
opinion of ICANN that the FIM is not a “recognized community institution(s)/member
organization(s).”*

The IFPI, another globally recognized supporting organization, also exceeds the same criteria

under community establishment and support. The IFPI is only associated with music and it is the

globally-recognized organization that administers the International Standard Recording Code (ISRC),

an international standard code for uniquely identifying sound recordings and music video recordings,

which is reciprocally recognized across all segments of the Music Community. The code was

developed with the ISO technical committee 46, subcommittee 9 (TC 46/SC 9), which codified the
standard as 1SO 3901 in 1986.* The IFPI’s ISRC is “intentionally standardised under ISO,” globally

structured*? and “well established, widely accepted internationally”*® Furthermore, it relates to the
addressed music community defined by DotMusic, an “organized and delineated logical alliance of
communities that relate to music.” The IFPI does not restrict ISRC codes to solely its members. In

fact, ISRC eligibility is available and dedicated to the entire global music community, irrespective of

whether they are members of organizations or not, are professionals or amateurs, are independent or
non-independent, commercial or non-commercial:

Owners of recordings may for example be independent artists, record labels or recorded music
groups. ISRC is available to all owners of recordings regardless of their membership* (or not)
with any industry association.*®

%9 CPE Guidelines: “With respect to “Delineation” and “Extension,” it should be noted that a community can consist
of...a logical alliance of communities,” https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-en.pdf, p.4,
Ex.Al12-1; Also see AGB, https://newgtlds.icann.org/en/applicants/agb/guidebook-full-11jan12-en.pdf, 4-12,
Ex.A13 and “Descriptions should include: How the community is structured and organized. For a community
consisting of an alliance of groups, details about the constituent parts are required,” Notes, 20A, A-14, Ex.A13

“* The FIM is a globally-recognized music community organization with documented official relations with the
United Nations Economic and Social Council (“ECOSOC”) (Ros C); the United Nations Educational, Scientific and
Cultural Organization (“UNESCO”) (Consultative Status); the World Intellectual Property Organization (“WIPO”)
(Permanent Observer Status); and the Organisation Internationale de la Francophonie (“OIF”). The FIM is also
consulted by the Council of Europe, the European Commission and the European Parliament. FIM is also a member
of the International Music Council (“IMC”).

*! http://www.iso.org/iso/home/store/catalogue tc/catalogue detail htm?csnumber=23401

*2 http://isrc.ifpi.org/en/isrc-standard/structure

*3 http://isrc.ifpi.org/en/why-use/benefits

“ DotMusic’s community application defines the community as “a strictly delineated and organized community of
individuals, organizations and business, a “logical alliance of communities of a similar nature,” that relate to music:
the art of combining sounds rhythmically, melodically or harmonically.” The IFPI’s ISRC codes do not restrict
eligibility to members of select music organizations but are available to the entire music community as defined.




In fact, without the IFPI’s ISRC codes there would not be legal music consumption because there

would be no way to appropriately and efficiently attribute music to music community members.*

In the case of .HOTEL’s CPE Report, the prevailing applicant received a full grade for
“Organization” because the Panel found “recognized community institution(s)/member

organization(s),”*’ the International Hotel & Restaurant Association (IH&RA) and HOTREC:

the community as defined in the application has at least one entity mainly dedicated to the
community. In fact there are several entities that are mainly dedicated to the community, such as
the International Hotel and Restaurant Association (IH&RA), Hospitality Europe (HOTREC), the
American Hotel & Lodging Association (AH&LA) and China Hotel Association (CHA)...48

...The applicant possesses documented support from the recognized community
institution(s)/member organization(’s).49

In awarding .HOTEL the full two (2) points for support, the Panel concluded that the .HOTEL
applicant fulfilled two options (either option was acceptable under the CPE Guidelines):

[t]hese groups constitute the recognized institutions to represent the community, and a majority of
the overall community as described by the applicant.>

The .HOTEL community applicant passed with full scores for community establishment and support
where several entities were found to be mainly dedicated to the community and recognized, despite
those organizations also representing other interests or sectors such as “restaurants” (or some being
geographically focused like the AH&LA and the CHA). Conversely, the .MUSIC Report failed to
provide full scoring to DotMusic stating that “/t/here is no single such organization recognized by
all of the defined community’s members as representative of the defined community in its entirety.”
This finding is improper because there is no policy or rule that requires an organization to represent a
community in its entirety in order to score the full two points under support. While there is an option
requiring the “authority to represent the community,” the Guidelines provided other alternative

options available to score the full two points under “support.” The CPE Guidelines define

*® http://isrc.ifpi.org/en/using-isrc

*® Without the IFPI’s ISRC codes, YouTube Music (which is consumed by over 1 billion YouTube users) would be
unable to effectively credit the corresponding music copyright owner related to each music video, see
https://support.google.com/youtube/answer/6007080 and; For the same reason, nearly all digital music retailers rely
on and require ISRC codes, including Apple iTunes* (the world’s largest music retailer with over 43 million music
tracks*, see http://apple.com/itunes/working-itunes/sell-content/music-fag.html and http://apple.com/itunes/music
and http://www.digitalmusicnews.com/2014/04/24/itunes800m

* HOTEL CPE, https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-en.pdf, p.6, Ex.A14

*8 |bid, community establishment, p.2

*° Ibid, support, p.6

% Ihid

* Report, p.3 and p.8




“recognized” as “institution(s)/organization(s) that are clearly recognized by the community
members as representative of that community” i.e. not in their “entirety” but merely “representative.”
According to the Oxford dictionary, the primary definition of “recognize” is to “identify.”
According to the Oxford dictionary, the definition of the adjective “representative” is “typical of a
class, group, or body of opinion” or “containing typical examples of many or all types” or “to act and
speak on behalf of a wider group.”

Even if an “entirety” criterion (not specifically mentioned in the AGB or CPE Guidelines) is
assessed, both the International Federation of Arts Councils and Culture Agencies (“IFACCA”) (the
only international federation representing government culture agencies and arts councils globally

covering all of the Application’s music categories and subsets in their entirety>*) and ReverbNation

(the world’s largest music-dedicated community covering nearly 4 million musicians and industry

individuals and organizations in over 100 countries and across all of the Application’s music

categories and subsets in their entirety®) qualify because they represent all the music categories and

music subsets delineated in their entirety without discrimination globally. Based on the foregoing, it

is clear that both co-requesters IFACCA and ReverbNation are “typical of a group” that is
representative of the “music” community defined in its entirety. Therefore, it is clear that the
Application had demonstrable support from multiple globally-recognized organizations mainly
dedicated to the Music Community. ICANN’s and the EIU’s failure to properly evaluate the
application and find support for the community is apparent when the .MUSIC Report is compared to
other prevailing CPE Determinations. Thus, the rationale ICANN used to find that the International
Hotel & Restaurant Association (IH&RA) is representative of “hotel” community should apply to
IFACCA and ReverbNation in the case of Music Community. That is, if the IH&RA is found to be
“recognized” and “representative” entity of the “hotel” community, then the IFACCA and
ReverbNation are “representative” [of the music community] too because they share similar
characteristics as the IH&RA and other entities found to have satisfy CPE in other determinations.

Per the Guidelines:

52 http://www.oxforddictionaries.com/us/definition/american_english/recognize

%8 http://www.oxforddictionaries.com/us/definition/american_english/representative

% http://.ifacca.org/membership/current members and http:/ifacca.org/membership/current_ members

% https://reverbnation.com/band-promotion (Artists/Bands), https://reverbnation.com/industryprofessionals,
(Industry), https://reverbnation.com/venue-promotion (Venues), and https://reverbnation.com/fan-promotion (Fans)




Consistency of approach in scoring Applications will be of particular importance...””*® and “[t]he
panel must be able to exercise consistent and somewhat subjective judgment in making its
evaluations in order to reach conclusions that are compelling and defensible.. e

According to the CPE Guidelines, the contextual interpretation of community particularities requires

in-depth knowledge and expertise of the community.®® All the Music Community categories and
Music Community subsets that DotMusic delineated as members are essential for the global music
sector to operate. Further, the “logical alliance of communities that related to music” (or “alliance of

groups”) functions with cohesion as a whole in a regulated sector to protect music under agreed-upon

structures governed by copyright law and international treaties. Without this cohesion, there would

be no regulated music sector, and more importantly, music would not exist as we know it.

There are other clear examples of error relating to: consistency, fairness, predictability, equal

treatment and procedural violations pertaining to DotMusic’s CPE process in comparison to

community applicants that have prevailed CPE for whom ICANN applied the right threshold to pass.
For example, ICANN’s scoring of the prevailing .RADIO applicant, in which ICANN assessed the
“majority” support criterion (thereby granting .RADIO full points), while in contrast for DotMusic’s
Application ICANN did not assess the “majority” criterion as outlined earlier in this RR:

However, the [.RADIQO] applicant possesses documented support from institutions/organizations
representing a majority of the community addressed.”

The EIU also determined that all .RADIO, .HOTEL, .OSAKA, .ECO, .GAY and .SPA community
applicants had “cohesion” for community establishment:
Q) The EIU established that the .RADIO had cohesion solely on the basis of being “participants

in this...[radio] industry;”®

(i) The EIU awarded .HOTEL full points for community establishment for a “cohesive”

community definition that is comprised of “categories [that] are a logical alliance of members.”®*

Even though DotMusic similarly presents music community based on “logical alliance” definition

2

that is delineated by “music categories” and “music subsets,” its Application received no points.

Failure to recognize the alliance that encompasses the music community is improper;

°® CPE Guidelines, p.22
> Ihid
% The CPE Guidelines mandate that “[t]he panel will be an internationally recognized firm or organization
with significant demonstrated expertise in the evaluation and assessment of proposals in which the relationship of
the proposal to a defined...community plays an important role,” CPE Guidelines, p.22
zz.RADIO CPE, https://icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf, p.7, EX.A15-1
Ibid, p.2
8 HOTEL CPE, p.2, Ex.A14
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(iii)  The EIU awarded full points to .OSAKA determining there was ‘“cohesion” for its

community because members self identify as having a tie to Osaka, or with the culture of Osaka;®

Similarly, DotMusic’s “logical alliance” is “related to music” (i.e. has a tie) but its Application was
penalized,;
(iv)  The EIU awarded .ECO full points, stating that “cohesion and awareness is founded in their

demonstrable involvement in environmental activities” which “may vary among member

categories.”® Conversely, the EIU penalized DotMusic with a grade of zero based on similar
category variance and members that also have demonstrable involvement in music-related activities;

(v) The improper grading and evaluation in the .MUSIC Report is even more apparent
considering the recent CPE decision providing .GAY a full score under community establishment
establishing that there is stronger cohesion than DotMusic based on “an implicit recognition and
awareness of belonging to a community of others who have come out as having non-normative sexual

orientations or gender identities, or as their allies”® (emphasis added). In contradiction, the EIU

determined DotMusic’s “logical alliance” operating under a regulated sector that is united by
copyright lacked any ““cohesion” of belonging to a community; and

(vi)  The EIU awarded .SPA the full points under community establishment and nexus, while
DotMusic scored zero points and three respectively. A perfunctory comparison between DotMusic’s
application and the prevailing .SPA application reveals substantial bias and contradictions. Similarly,
based on ICANN’s rationale for the .SPA CPE, it is evident that the MUSIC application should have

consistently and fairly received maximum points as well. According to the .SPA application:

The spa community primarily includes:

- Spa operators, professionals and practitioners

- Spa associations and their members around the world

- Spa products and services manufacturers and distributors

...The secondary community generally also includes holistic and personal wellness centers and
organizations. While these secondary community organizations do not relate directly to the
operation of spas, they nevertheless often overlap with and participate in the spa community and
may share certain benefits for the utilization of the .spa domain.®®

Yet, the .MUSIC Report penalized the Application under community establishment to the fullest

extent possible (grading zero points) for lacking “cohesion” while the .SPA community applicant

%2 OSAKA CPE, p.2, Ex.A18

6 ECO CPE, p.2, EX.A17

# GAY CPE, p.2, Ex.A15-2

8 SPA Community Application, https:/gtldresult.icann.org/application-
result/applicationstatus/applicationdetails:downloadapplication/123?t:ac=123, 20A, Ex.A16-2
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was given full points even though their definition of the spa community included a “secondary

community” that “do[es] not relate directly” to the string. Contrary to the .MUSIC Report,

DotMusic’s application is delineated and restricted to music categories and music subsets that only
relate to music, yet it received no points for community establishment. ICANN assessed that the .SPA
application’s defined community had the requisite awareness among its members because members
of all the categories recognize themselves as part of the spa community by their inclusion in industry
organizations and participation in their events:

Members...recognize themselves as part of the spa community as evidenced...by their inclusion
in industry organizations and participation in their events.®®

In contrast, ICANN rejected DotMusic’s membership music categories and music subsets as not
having the requisite awareness even though, similar to the spa community, all Music Community
members also “participate” in music-related events and are included in music groups or music
subsets as evidenced by DotMusic’s majority music (logical alliance) community support of
organizations with members representing the overwhelming majority of music consumed globally.
Moreover, despite a general definition of the spa community that included entities with a non-
essential, tangential relationship with the spa community and a secondary community that did not

relate directly to the string, the .SPA applicant was also awarded a full score under nexus. In contrast

DotMusic’s community name, the “Music Community,” which matches string, lost 1 point for nexus.

As illustrated, when compared to other CPE determinations (See Exhibit A41), had policies
been followed and a consistent evaluation been applied, then the Application should have received
maximum points that would have resulted in a passing CPE grade, a conclusion that is also supported
by forty-three (43) separate independent experts (See Exhibit A40).

(8.4) Facts and procedural violations show that ICANN did not follow its own processes in the
determination of the .MUSIC Report, including critical areas relating to community

establishment, nexus and support. ICANN is the party responsible for ensuring quality control
and a predictable, consistent and fair CPE process.

According to ICANN, “all applicants for a new gTLD registry should be evaluated against
transparent and predictable criteria.®” There were multiple prejudicial errors and improper procedural

issues with ICANN not following the AGB guidelines and requirements, including:

% SPA CPE Report, Community Establishment, p.2, Ex.A16-1

¢7 According to the Oxford dictionary, the word “fully” is defined as “completely or entirely; to the furthest extent”
or “without lacking or omitting anything,” http://www.oxforddictionaries.com/us/definition/american english/fully
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Q) Policy misapplication of ICANN-accepted GAC Advice adopted by ICANN before the
CPE process began is a procedural error. Contrary to the .MUSIC CPE Report, the ICANN Board
accepted GAC Category 1 Advice that music is a cohesive “regulated sector.” This means that the

ICANN Board also agrees that the music community has cohesion. By accepting GAC Advice and

rendering a decision that music is: (i) a “string likely to invoke a level of implied trust from
consumers, and carry higher levels of risk associated with consumer harm;” and (ii) that it is a
“string that is linked to [a] regulated sector” that “should operate in a way that is consistent with

%8 there is reasonable expectation that ICANN would apply this policy acceptance in

applicable laws,
all evaluations that are processed to ensure transparency, predictability and consistency. This

misapplication of a policy adopted by ICANN before the CPE process began is a procedural error.

As such, the New gTLD Program procedural process for DotMusic’s evaluation was unpredictable,
lacking both transparency and consistency.
(i) Not properly identifying the community definition required in 20A that was labeled as a

defined term in the Application in reference to the AGB (“Community”):

The Community is a strictly delineated and organized community of individuals, organizations
and business, a “logical alliance of communities of a similar nature (“Community”)”, that relate
to music: the art of combining sounds rhythmically, melodically or harmonically (Application,
20A)

According to the AGB, the Question section for 20A explicitly states:

20A. Provide the name and full description of the community that the applicant is committing to
serve. In the event that this application is included in a community priority evaluation, it will be
scored based on the community identified in response to this question.69

ICANN not only disregarded DotMusic’s definition from 20A, the Report does not mention or

properly reference DotMusic’s definition. Instead ICANN construed its own general definition from

20D contravening the AGB’s instructions that “community priority evaluation” for DotMusic “will
be scored based on the community identified in response to this question” (i.e. the definition

identified in the Application answer to 20A not 20D). According to the .MUSIC Report:

[T]he applicant also includes in its application a more general definition of its community: “all
constituents involved in music creation, production and distribution, including government culture
agencies and arts councils and other complementor organizations involved in support activities
that are aligned with the .MUSIC mission” (Application, 20D).

%8 https://icann.org/en/system/files/correspondence/crocker-to-schneider-23juni5-en.pdf, pp.1-2, An.5, p.8, Ex.A34
% AGB, Attachment to Module 2, Evaluation Questions and Criteria,
https://newgtlds.icann.org/en/applicants/agb/quidebook-full-04jun12-en.pdf, Question, 20A, A-14
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In other words, ICANN scored DotMusic’s application relying on critically incorrect variables and

parameters. In assessing DotMusic’s definition of the Music Community, ICANN misapplied
material policy and permitted material procedural defects and inconsistencies in CPE evaluations to
occur, resulting in an improper conclusion that DotMusic did not prevail CPE.

(ili)  Not properly identifying the name of the community to address nexus that was labeled as

a defined term in the Application in reference to the AGB (“Name”). While the name of the

community “Music Community” was acknowledged by the EIU, it was not applied under its scoring
for nexus:

The name of the community served is the “Music Community” (“Community”) 7o

The “MUSIC” string matches the name (“Name”) of the Community and is the established name
by which the Community is commonly known by others.”(See Application 20)

According to the Report:

The community as defined in the application is of considerable size, both in terms of geographical
reach and number of members. According to the applicant:

The Music Community’s geographic breadth is inclusive of all recognized territories
covering regions associated with 1SO-3166 codes and 193 United Nations countries...
with a Community of considerable size with millions of constituents (Application, 20A)"

As evidenced, under nexus, ICANN misapplied the wrong “name” definition by not applying the

Application’s established name (the “Music Community”) inaccurately determining that the “there is
no “established name” for the applied-for string to match...for a full score on Nexus.”"® It is beyond
shadow of a doubt that the established name that the Application defines and identifies, the “Music

Community,” exactly matches the string .MUSIC.

(iv)  Not applying the alternate criterion to earn maximum points for support that
corresponds “documented support...from institutions/organizations representing a majority of the
overall community addressed.”’* CPE Guidelines provide that if an applicant lacks “documented

authority to represent the community”’® then the Panel should consider alternative options as

follows: First, the Panel should decide whether the applicant has “documented support from the

" Application, 20A

™ Ibid

"2 Report, p.4

" Report, Nexus, p.5

™ AGB, Support, “Also with respect to “Support,” the plurals in brackets for a score of 2, relate to cases of multiple
institutions/organizations. In such cases there must be documented support from institutions/organizations
representing a majority of the overall community addressed in order to score 2,” 4-18

® CPE Guidelines, pp.16-18
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recognized community institution(s)/member organization(s) to represent the community?”’® If the
applicant meets this criterion then the full two (2) points are awarded. If not, the Panel should then
consider whether:

[t]lthere are multiple institutions/organizations supporting the application, with documented
support from institutions/organizations representing a majority of the overall community
addressed?’’

The Application meets this “majority” criterion, but this option was not applied to the .MUSIC CPE

process. The Application is a global music community initiative supported by organizations with
members representing over ninety-five percent (95%) of music consumed globally (an overwhelming
majority),”® yet the “majority” criterion was not assessed by ICANN in the grading of Support. If one
excluded all the music related to DotMusic’s supporting organizations and their members, then music
as we know it today would not exist. In fact the majority of music would not be available for

consumption or enjoyment (emphasis added). The absurdity of the findings of the .MUSIC Report is

further shown by another key supporter of DotMusic, NAMM, the trade association that represents
nearly all the major music instrument and products’ manufacturers.” Without NAMM’s members’

instruments and music products, music cannot be created. Therefore, it is clear that the Application

has the support of the “majority” of the community addressed.

In summary of (i), (ii), (iii) and (iv), the evidence supports that there is prejudicial pattern of
behavior by ICANN not to follow established process and instructions. No other applicant in the
New gTLD Program has provided more evidence, correspondence and research to assist ICANN
with the CPE process than DotMusic has to ensure a consistent, predictable and fair evaluation in
comparison to other community applicants that have prevailed. Judging from the Report’s

inconsistent and contradictory rationale and ICANN’s failure to follow due process, it appears that

the objective was to find ways to reject DotMusic’s Application by relying on inaccurate facts and

not giving DotMusic the same benefit of the doubt given to the CPE applicants that prevailed. At

ICANN’s request, DotMusic also provided detailed answers to Clarifying Questions®® (“CQ

Answers”), including significant credible and reputable evidence substantiating DotMusic’s

’® CPE Guidelines, pp.17-18

™ \bid

™8 http://music.us/supporters and
https://gtldresult.icann.org/applicationstatus/applicationdetails:downloadattachment/142588?t:ac=1392; See over
two-thousand (2,000) Support Letters at Ex.A19-1, A19-2, A19-3, and A19-4; and
https://gtldcomment.icann.org/applicationcomment/viewcomments

™ https://www.namm.org/about

8 See Clarifying Questions (“CQ”), Ex.A20 and Answers to Clarifying Questions (“CQ Answers”), Ex.A21
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Application’s position with respect to the community definition, community establishment (including

“cohesion”), nexus and support. A cursory review of the CQ Answers would find support to overturn

all the points deducted from the Application.

If the EIU carefully reviewed the CQ Answers then it would be clear what the community
definition (community establishment) and the name of the community (nexus) were because it was

explicitly identified multiple times.** As explicitly outlined in the CPE Guidelines, DotMusic’s

“logical alliance” community definition explicitly meets criteria: “With respect to “Delineation” and

“Extension,” it should be noted that a community can consist of...a logical alliance of communities.”

This is also substantiated by the AGB, which explicitly states that in the case of a community of an

“alliance of groups” (such as DotMusic’s Application), “details about the constituent parts are

required.” ® DotMusic’s community definition is a “strictly delineated and organized logical
alliance of communities that relate to music” (Application, 20A) which unequivocally meets this
criterion. Contradicting established procedure, the EIU improperly found that the “logical alliance”
definition has no cohesion. Moreover, while DotMusic followed the AGB and CPE Guidelines and
provided details on each of the delineated music categories and music subsets (i.e. the constituent
parts) demonstrating how they form the “logical alliance” community definition, the Application

was penalized to the maximum extent under the Report’s community establishment for doing so.

Further, dictionary definitions for “logical”® and “alliance”®*

establish that these definitions require
cohesion and the requisite awareness.
The degree of multitude of direct and indirect evidence make it beyond reasonable doubt that

overlooking the Application’s community definition and name of the community identified was

81 See CQ Answers: The community definition of “logical alliance” is referred to and explicitly defined in seven (7)
separate pages of the CQ Answers provided to the EIU at p.6, p.8, p.9, p.12, p.14, p.16 and p.17. Also see CQ
Answers, Community Establishment & Definition Rationale and Methodology, Annex A (pp-22-43) defining the
community as “a delineated and organized logical alliance of communities of similar nature related to music” at
p.22, p.25, p.38. Also see Annexes’ table of contents (p.20), which include Annex D Venn Diagram for Community
Definition and Nexus that explicitly defines and identifies the community definition relating to community
establishment (See Application, 20A) and the name of the community “music community” relating to nexus.

8 AGB, Attachment to Module 2, Evaluation Questions and Criteria: “Descriptions should include: How the
community is structured and organized. For a community consisting of an alliance of groups, details about the
constituent parts are required,” Notes, 20A, A-14

8 Oxford Dictionaries “logical” definition: (i) 1.0f or according to the rules of logic or formal argument; (ii) 1.1
Characterized by or capable of clear, sound reasoning; (iii) 1.2 (Of an action, development, decision, etc.) natural
or sensible given the circumstances, see http://oxforddictionaries.com/us/definition/american english/logical

8 Oxford Dictionaries “alliance” definition: (1) 1. A union or association formed for mutual benefit, especially
between organizations; (ii) 1.1 A relationship based on an affinity in interests, nature, or qualities; (iii) 1.2 A state
of being joined or associated, see http://oxforddictionaries.com/us/definition/american english/alliance
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grossly negligent resulting in a failing grade for the Application. The omission of the Application’s

community definition and name from the .MUSIC Report was a gross error because it would have
been impossible to ignore them given that they were explicitly mentioned and identified a
significantly number of times as evidenced in:

The Application, Q20A;

The Public Interest Commitments;

Nearly two-thousand correspondence letters to ICANN and the EIU;®

Public comments from supporters in ICANN’s microsite relating to the Application;
Answers to Clarifying Questions that the EIU requested (emphasis added);
Testimonies from over 40 independent experts submitted to ICANN and the EIU;
An independent Nielsen poll identifying the community definition;

Nook~wnhE

As set forth above, ICANN and the EIU contravened the established vital CPE Guidelines and EIU
Panel Process procedures.

(v) ICANN and the EIU contravened established CPE Guidelines and EIU Panel Process
procedures.

As the Board should be aware, CPE requires:

Consistency of approach in scoring Applications will be of particular importance.. 8687

88

The EIU will fully cooperate with ICANN’s guality control process...

The Panel Firm exercises consistent judgment in making its evaluations in order to reach

conclusions that are compelling and defensible, and_documents the way in which it has done so in
89

each case.

Furthermore, ICANN affirmed in correspondence with DotMusic that “in accordance with the CPE

Panel’s process document to help assure independence of the process, ICANN (either Board or staff)

is not involved with the CPE Panel’s evaluation of criteria, scoring decisions, or underlying

analyses. The coordination of the CPE Panel, as explained in the CPE Panel Process Document, is
entirely within the work of the EIU’s team.”®® Contrary to this correspondence and the procedures
outlined in the ICANN’s EIU Panel Process document, ICANN also appears to play a critical role in

instructing and subjectively guiding the EIU to reach certain determinations by providing the EIU

% See Ex.A.19-4
8 CPE Guidelines, p.22
8 In an email exchange between ICANN and the EIU, there is evidence of a “quality control process” for
“consistency of approach in scoring across applications” (in this case the CPE process for .LLP, .LLC and GMBH),
comparing them for consistency purposes with the .MLS CPE Report: “Can we have an example (such as was
provided in MLS) as to what other meanings might exist?” See C44, ICANN_DR-00458, p.3, Ex.A27
88 |

Ibid, pp.22-23
8 E|U Panel Process, https://newgtlds.icann.org/en/applicants/cpe/panel-process-07augl4-en.pdf, p.3, Ex.A12-2
% See Ex.A23
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with rationale, subjective redline edits, comments, presentations and other forms of communication

before the final CPE determinations are released publicly.

Public documents disclosed to Dot Registry (the community applicant for .INC, .LLC, and
.LLP) and its legal counsel Arif Ali, in an Independent Review Proceeding (“IRP”) against ICANN,
present clear evidence that ICANN edited and materially redlined the CPE draft Determinations for
INC, .GMBH, .LLC and .LLC on the EIU’s behalf before their final release, providing substantive

and subjective rationale, making substantive redlines as well as suggested edits, which is a serious
violation of established procedure and puts ICANN Staff at the heart of CPE decision-making in
violation of CPE established procedure.”* For example, in an email from EIU to ICANN on June 2,

2014 the EIU makes ICANN suggested changes and even asks permission from ICANN to make the

same changes to a different application:

From: EIU to ICANN
Email Subject: Re: Updated draft results (4)

...I've made the suggested changes... Quick question: is there a reason why you didn't send back
.INC? Should we make the same changes for that evaluation?>®

On June 3, 2014, the most revealing email shows that ICANN is involved in the decision-making
process for determining CPE results, including providing subjective feedback, discussing rationale
and providing presentations to the EIU:

From: ICANN to EIU
Email Subject: Re: Updated draft results (4)

...On my initial review they looked really good. We will discuss the rationale in the presentation
tomorrow. | would ask we make one change to all of the reports prior to final version...*

Aside from the procedural, policy and quality control process violations by both ICANN and the
EIU, it appears from the hands-on instructions, discussions, guidance and more importantly

subjective decision-making rationale provided by ICANN to the EIU, that the EIU clearly lacked the

necessary training and expertise to make consistent judgment even though the EIU Panel Process

document required that:**

All EIU evaluators undergo reqular training to ensure full understanding of all CPE requirements
as listed in the Applicant Guidebook, as well as to ensure consistent judgment. This process

% See https://icann.org/en/system/files/files/additional-submission-exhibits-c35-13jul15-en.pdf, C042 — C044; Also
see EX.A25, Ex.A26 and Ex.A27

%2 See Ex.27, C044, ICANN_DR_00457, p. 2

% |bid, C044, p. ICANN_DR_00456, p.1

* EIU Panel Process, p.2
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included a pilot training process, which has been followed by regular training sessions to ensure
that all evaluators have the same understanding of the evaluation process and procedures.

EIU evaluators are highly qualified... and have expertise in applying criteria and standardized
methodologies across a broad variety of issues in a consistent and systematic manner.

ICANN and the EIU relied on false and inaccurate material information and refused to take the

clearly identified and relevant information into consideration in their rationale and decision-making

process, which contradicted established ICANN policies. ICANN’s and the EIU’s disregard of the

community definition, name of the community and failure to apply the majority support criterion is
quite worrisome given the time allotted to determine the Report (July 27, 2015 to February 10, 2016).
In an IRP final declaration concerning the .ECO and .HOTEL community applications,*® the IRP
Panelists agreed and also echoed DotMusic’s serious concerns and glaring problems with the CPE

Process in general:

[A]t the hearing, ICANN confirmed that...the ETU has no process for comparing the outcome of
one CPE evaluation with another in order to ensure consistency. It further confirmed that ICANN
itself has no quality review or control process, which compares the determinations of the EIU on
CPE applications. Much was made in this IRP of the inconsistencies, or at least apparent
inconsistencies, between the outcomes of different CPE evaluations by the EIU, some of which,
on the basis solely of the arguments provided by the Claimants, have some merit.%...[T]he Panel
feels strongly that there needs to be a consistency of approach in making CPE evaluations and if
different applications are being evaluated by different individual evaluators, some form of
outcome comparison, quality review or quality control procedure needs to be in place to ensure
consistency, both of approach and marking, by evaluators. As was seen in the .eco evaluation,
where a single mark is the difference between prevailing at CPE and not, there needs to be a
system in place that ensures that marks are allocated on a consistent and predictable basis by
different individual evaluators.”” ...ICANN confirmed that the EIU's determinations are
presumptively final, and the Board's review on reconsideration is not substantive, but rather is
limited to whether the EIU followed established policy or procedure...|CANN confirmed that the
core values, which apply to ICANN by virtue of its Bylaws, have not been imposed contractually
on the EIU, and the EIU are not, in consequence, subject to them.”® The combination of these
statements gives cause for concern to the Panel.*® The Panel fails to see why the EIU is not
mandated to apply ICANN's core values in making its determinations whilst, obviously, taking
into account the limits on direct application of all the core values as reflected in that paragraph of
the Bylaws. Accordingly, the Panel suggests that the ICANN Board should ensure that there is a
flow through of the application of ICANN's core values to entities such as the EIU.) In
conclusion,...the Claimants in this IRP have raised a number of serious issues which give cause
for concern and which the Panel considers the Board need to address.™™

% Little Birch and Minds + Machines v. ICANN (.ECO) & Despegar Online SRL, Donuts, Famous Four Media,
Fegistry, and Radix v. ICANN (.HOTEL) Independent Review Proceeding final Declaration, (the “.HOTEL/.ECO
IRP”) https://icann.org/en/system/files/files/irp-despegar-online-et-al-final-declaration-12feb16-en.pdf

% HOTEL/.ECO IRP, { 146, p.37, Ex.A28

" Ibid, 1 147, pp.37-38

% |bid, | 148, p.38

% Ibid, | 149, p.38

100 1hid, 1 150, p.38

191 Ipid, 7 158, p.39
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(vi)  Google conflict of interest. Finally, it bears noting that the multiple process violations
evidenced in this RR are further exacerbated by the conflict of interest with Google, another .MUSIC

applicant.'® According to ICANN’s Panel Process document,'®

“the following principles
characterize the EIU evaluation process for gTLD applications: All EIU evaluators, including the

core team, have ensured that no conflicts of interest exist. ” However, Eric Schmidt, the chairman of

Google, was a spokesperson,'® a trustee’® and on the board of Economist from November, 2013
to December, 2015.2 DotMusic’s CPE process for .MUSIC conducted by the Economist began in
July, 2015.° That means for about 5 months during DotMusic’s CPE evaluation the EIU had

conflict of interest in its role of managing the CPE Process on behalf of ICANN. This potential
conflict of interest supported by what appears to be a strong correlation in success and failure rates in
CPE based on whether a community applicant was in Google’s contention set or not. As of February
10", 2016, there were 22 community applicants that have gone through CPE.}® Out of the 22
community applicants, 10 were in a contention set with Google. None of the applicants in
contention with Google prevailed CPE. The success rate to prevail CPE without Google in the
contention set was approximately 42% (i.e. 5 out of 12 applications). The EIU passed nearly half
the community applications if they were not in a contention set with Google, while failing all

applicants competing with Google (including DotMusic). This statistically significant difference is a

substantial discrepancy following a strong correlative pattern. ICANN CEO Fadi Chehade and the
Board acknowledged the significance and sensitivity of this conflict of interest at the Singapore
ICANN Meeting Public Forum in February 2015,*° yet nothing was done to ensure the Economist
had no conflict of interest when CPE began in July 2015.

192 This is not the first time DotMusic reports a conflict of issue relating to .MUSIC. Doug Isenberg represented
.MUSIC competitor Amazon in Community Objections (“CO”) filed by DotMusic, while also serving as a New
¢TLD Program Legal Rights Objection (“LRO”) panelist.

193 E1U Panel Process, p.2

104 https://www.youtube.com/watch?v=kHSWRHeeCqg, see Ex.A29, p.1; Also see Ex.A29, p.2

1% See http://www.economistgroup.com/pdfs/Annual Report 2015 FINAL.pdf, p.18, Ex.A30-2

1% 1bid, p.29; Also see The Economist Board retrieved on September 30, 2015:
https://web.archive.org/web/20150930040432/http://www.economistgroup.com/results and governance/board.html
07 See http://www.theguardian.com/media/2015/dec/10/economist-appoints-tessa-jowell-to-board-as-googles-eric-
schmidt-departs, Ex.A31

108 See https://newgtlds.icann.org/en/applicants/cpetinvitations

109 See, https://newgtlds.icann.org/en/applicants/cpe#invitations

110 see https://singapore52.icann.org/en/schedule/thu-public-forum/transcript-public-forum-12feb15-en.pdf,
February 12", 2015, p.61, Ex.A30-1
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0. What are you asking ICANN to do now?

Requesters ask that the result of the .MUSIC Report be overturned by ICANN, by awarding
DotMusic an additional six (6) points (or a passing grade). These are the total points that were
deducted by ICANN as a result of ICANN not consistently following the CPE process and not
applying the proper scoring guidelines to DotMusic’s Application in accordance with the policies and
procedures defined in the AGB. In fact, ICANN engaged in numerous procedural and policy
violations (including material omissions and oversights), which lead to substantial flaws in its
rationale methodology and scoring process. Additionally a linear comparative analysis between
DotMusic’s application and the prevailing CPE applications for .SPA, .RADIO, .ECO, .OSAKA, and
.HOTEL leads to the conclusion ICANN contravened the CPE Process and did not employ
“consistent judgment in making its evaluations in order to reach conclusions that are compelling and

defensible, document[ing] the way in which it has done so in each of the above mentioned

community application cases.”**!

DotMusic’s community Application clearly meets the trust claim (See ICANN’s 2007
Recommendations and Principles to launch the New gTLD Program, IGH CV-10) given its
demonstrable global music community majority support, multi-stakeholder governance structure and
music-tailored policies that serve a higher purpose, as outlined in its Application that .MUSIC:

1. Isexclusive only to legitimate members of the entire global music community;

2. Is governed and controlled by the global music community. Each music constituent
community type has a governance seat on the multi-stakeholder .MUSIC Board (PAB);**

3. Is supported by organizations with members representing over 95% of music consumed
globally (i.e. a majority);

4. Has enhanced safeguards to protect intellectual property, prevent cybersquatting and eliminate
copyright infringement;

5. Has incorporated all 1FPI intellectual property protection provisions that include policies to
stop domain hopping, takedown policies in the case of piracy, authorization provisions,
permanent blocks, privacy/proxy provision, true name/address mandates and trusted sender
complaint policies amongst others;

6. Requires registrant validation via a mandatory two-step phone/email authentication process;

7. Protects names of famous music artists and brands by giving registration priority to those
entities during a priority-based launch phase. .MUSIC also gives registration priority to
community members belonging to legitimate Music Community Member Organizations to
spur adoption, trust and safety;

8. Has domain naming conditions that eliminate cybersquatting and famous music brand
trademark infringement. Registrants are only allowed to register their own name, acronym or
“Doing Business As;”

9. Only allows legal music content and legal music usage; and

10. Will take down any domain infringing on any of its enhanced safeguards.

11 E1U Panel Process, p.3
112 see Expanding multi-stakeholder Board at http://music.us/board
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113

Aligned with its community-based mission, policies and PIC,* DotMusic’s Application is the only

applicant with music-tailored enhanced copyright protection safeguards that include:

e Stopping Domain Hopping: All domains that trusted senders...have sent over 10K notices
against will be on the block domain list, which will continually be updated, unless there is
evidence that the domain has been authorized by most of the applicable rights holders to use the
content in question...

e Take Down Policies: DotMusic will require all registrants on music to have and implement
policies that include the following: (i) upon receipt of a facially valid copyright take down notice,
the registrant must search for all copies or links to access the noticed content on the site, and
remove all such copies or links from its site; and (ii) it must implement a strong repeat infringer
policy.... DotMusic will suspend the domain if the registrant fails to have or enforce such policies.

o Stay Down and Repeat Offender: DotMusic will suspend the domain if the registrant fails to
have or enforce DotMusic takedown policies.Repeat offenders will be disallowed from registering.

e Authorization: Confirmation that “content that they otherwise have the right to post” means that
the poster has express authorization to post the content.

e Permanent Block: Blocked domains will not be made available for registration by any third party
unless there is a two third (2/3) vote by the Advisory Committee. ..

e Privacy / Proxy: Requirement that privacy/proxy services will be compliant with DotMusic’s
Name Selection policy (mandating that the domain is the name of the registrant, their acronym,
“doing business as,” description of their mission or activities) and discloses the beneficial
registrant as per DotMusic’s Registration Policies. If such disclosure is not made then the
registrant will not be allowed to proceed with registration.

e True name and address: If a .MUSIC domain makes available any music owned or posted by a
third party...(directly or indirectly), the domain must prominently post on the site the true name of
the website operator, a contact person...phone number, physical address, and email address at
which the contact person may be contacted.

e Trusted Sender Complaint: If .MUSIC receives a complaint from a trusted sender...then
DotMusic will investigate the complaint and suspend the domain, giving the registrant reasonable
time to fix compliance matter. The domain will be terminated if registrant does not fix the
compliance matter or fails to respond to the complaint.***

The Board should note the level of support for DotMusic’s Application and the Application’s
maximum score under its Registration Policies that are aligned with its community-based purpose
(Eligibility, Name Selection, Content and Use and Enforcement™) as evidence that it is “in the best

interest of the Internet community” for DotMusic to be awarded .MUSIC. ICANN Board/NGPC

member George Sadowsky**® hit the nail on the head on the only goal that matters: “ensuring user

trust in using the DNS” and “to strengthen user trust:”

The reconsideration process is a very narrowly focused instrument, relying solely upon
investigating deviations from established and agreed upon process...it is limited in scope. In
particular, it does not address situations where process has in fact been followed, but the results of
such process have been regarded, sometimes quite widely, as being contrary to what might be best
for significant or all segments of the...community and/or Internet users in general.”...\We are

113 Application 20E; Also See PIC, Commitments 1-8, pp.1-2; PIC, pp.22-27

114 Application 20E; Also See PIC, Commitments 1-8, pp.1-2; PIC, pp.22-27

115 Report, Registration Policies, pp.6-7

118 https://www.icann.org/profiles/george-sadowsky, https://www.icann.org/resources/pages/board-of-directors and
https://www.icann.org/resources/pages/new-gtld-program-committee-2014-03-21-en
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unwittingly substituting the means for the goal, and making decisions regarding the goal on the
basis of a means test. This is a disservice to the Internet user community.™’

In a statement the week after the release of the .MUSIC Report, ICANN CEO Fadi Chehade agreed
that with respect to intellectual property infringement (which is at the heart of the Application’s
enhanced safeguards), “ICANN, where necessary and appropriate, shape the discussion and commit
to be part of a solution. [ICANN] cannot simply put [its] head in the sand and say these issues are
not of [I[CANN’s] concern:”

As issues such as intellectual property infringement...are addressed in other fora, ICANN
...where necessary and appropriate, shape the discussion and debate and commit to be part of a
solution in keeping with our values and mission. We cannot simply put our head in the sand and
say that these issues are outside of the logical infrastructure layer in which we operate and thus not
of our concern. Some solutions within the economic and societal layers of digital governance
require distributed, innovative and collaborative issue-specific networks, of which the technical
community depending on the issue sometimes must be a key part. We must remain part of the
global conversations on digital governance, aware and ready to act when necessary.*'®

Aligned with ICANN’s CEO’s own statements to protect the public interest and the music

community’s intellectual property rights, we request ICANN to overturn the .MUSIC CPE

Report_and approve DotMusic’s community application because (i) of the preponderance of

evidence and support that DotMusic’s application exceeds the criteria established for community
priority evaluation in comparison to other prevailing CPE applicants;** (i) ICANN inaction led to
multiple CPE process violations, prejudicial errors and an unfair and inconsistent quality control
process when evaluating DotMusic’s application (in itself and in comparison to others); and (iii)
more importantly “it would be in the best interest of the Internet community” for ICANN to do so

given the community application’s demonstrable support that represents over 95% of music

consumed globally and DotMusic’s Public Interest Commitments and music-tailored Registration

Policies (taken from a “holistic perspective” as required by ICANN Guidelines*®) that scored

7 Booking.com B.V. v. ICANN, ICDR Case No. 50-2014-000247 (March 3, 2015) Final

Declaration at https://www.icann.org/en/system/files/files/final-declaration-03mar15-en.pdf, § 119, Ex.A6

118 Fadi Chehade (ICANN CEO), https://icann.org/en/system/files/correspondence/chehade-to-icann-board-19feb16-
en.pdf, p.6, February 19, 2016, Ex.A33

19 ICANN ignored DotMusic’s answers to Clarifying Questions, over 40 testimonies filed by independent experts
(See Appendix A, p.36, Ex.A32), an independent Nielsen poll conducted with over 2,000 participants (See Appendix
B, p.38, Ex.A32), and nearly 2,000 letters of support (See Ex.A19-1, A19-2, A19-3, A19-4 and A-19-5 and
https://gtldcomment.icann.org/applicationcomment/viewcomments), which provide clear evidence that substantiates
scoring maximum points under Community Establishment, Nexus and Support.

120 The scoring of the Registration Policies section related to Name Selection, Content and Use and Enforcement is
the only criterion to be graded from a “holistic perspective.” See CPE Guidelines, pp.12-14
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maximum points. DotMusic also requests: (i) to meet with individual Board members; (ii) a meeting
with the ICANN Board; and (iii) a hearing to clarify the positions expressed in this RR.
10. Please state specifically grounds under which you have the standing and the right to

assert this Request for Reconsideration, and the grounds or justifications that support
your request.

DotMusic is a community applicant for .MUSIC. The justifications under which DotMusic has

standing and the right to assert this RR are:

i) Predictability: [gTLDs] must be introduced in an orderly, timely and predictable way.**
ii) Breach of Fundamental Fairness: Basic principles of due process to proceeding were violated
and lacked accountability by ICANN, including adequate quality control;*?2

Conflict of Interest Issues;

Failure to Consider Evidence filed; and

NS

Violation of ICANN Atrticles of Incorporation/Bylaws:

1. Introducing and promoting competition in the registration of domain names where practicable and
beneficial in the public interest.'?

2. Preservirwlg214and enhancing the operational stability, reliability, security, and global interoperability of the
Internet.

3. Employing open and transparent policy development mechanisms that (i) promote well-informed decisions
based ongxpert advice, and (ii) ensure that those entities most affected can assist in the policy development
process.

4. Making decisions by applying documented policies neutrally and objectively, with integrity and fairness.*?®

5. Acting with a speed that is responsive to the needs of the Internet while, as part of the decision-making
process, obtaining informed input from those entities most affected.*?’

6. Remaining accountable to the Internet community through mechanisms that enhance ICANN's
effectiveness.'?®

7. While remaining rooted in the private sector, recognizing that governments and public authorities are
responsible for public policy [e.g. copyright law and setting certain royalty rates for music’s regulated
sector] and duly taking into account governments' or public authorities' recommendations.*?®

121 Final Issue Report on New gTLD Subsequent Procedures, https://gnso.icann.org/en/issues/new-gtlds/subsequent-
procedures-final-issue-04dec15-en.pdf, at pp.23-24

122 JAS established that “the existence of a visible and well-publicized proactive quality program properly incented
all evaluation panel vendors to be appropriately cognizant of evaluation consistency, accuracy, and process fidelity,
and perform accordingly.” The .MUSIC CPE lacked a “proactive quality control process” deficient of the Initial
Evaluation “unified approach,” which “substantially mitigated the risk of isolation and inconsistent or divergent
evaluations,” ICANN Initial Evaluation Quality Control Program Report, https://newgtlds.icann.org/en/program-
status/application-results/ie-quality-program-26aug14-en.pdf, p.16. Also see Ex.A38 and Ex.A39

2 1CANN Bylaws, Art. I, § 2.6

124 |CANN Bylaws, Art. I, § 2.1

125 |CANN Bylaws, Art. I, § 2.7

126 ICANN Bylaws, Art. I, § 2.8

27 ICANN Bylaws, Art. I, § 2.9

128 ICANN Bylaws, Art. I, § 2.10

129 |ICANN Bylaws, Art. I, § 2.11
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8.

11.

11a.

Non-discriminatory treatment: ICANN shall not apply its standards, policies, procedures, or practices
inequitably or single out any particular party for disparate treatment unless justified by substantial and
reasonable cause, such as the promotion of effective competition.™®

Transparency: ICANN and its constituent bodies shall operate to the maximum extent feasible in an open
and transparent manner and consistent with procedures designed to ensure fairness.**

Are you bringing this Reconsideration Request on behalf of multiple persons or entities?

Yes

If yes, Is the causal connection between the circumstances of the Reconsideration

Request and the harm the same for all of the complaining parties? Yes.
Do you have any documents you want to provide to ICANN? Yes, see Exhibits

Terms and Conditions for Submission of Reconsideration Requests:

The Board Governance Committee has the ability to consolidate the consideration of Reconsideration Requests if
the issues stated within are sufficiently similar. The Board Governance Committee may dismiss Reconsideration
Requests that are querulous or vexatious. Hearings are not required in the Reconsideration Process, however
Requestors may request a hearing. The BGC retains the absolute discretion to determine whether a hearing is
appropriate, and to call people before it for a hearing. The BGC may take a decision on reconsideration of requests
relating to staff action/inaction without reference to the full ICANN Board. Whether recommendations will issue to
the ICANN Board is within the discretion of the BGC. The ICANN Board of Director’s decision on the BGC'’s
reconsideration recommendation is final and not subject to a reconsideration request.

Respectfully Submitted,

Constantinos Roussos
DotMusic Founder

Tina Dam
DotMusic Chief Operating Officer

Cc: Jason Schaeffer
DotMusic Legal Counsel

February 24, 2016

DotMusic Website: http://music.us
DotMusic Board: http://music.us/board
DotMusic Supporting Organizations: http://music.us/supporters

130 |CANN Bylaws, Art. 11, § 3
B ICANN Bylaws, Art. 111, § 1
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l. INTRODUCTION

A. Internet Corporation for Assianed Names and Numbers (ICANN)

1.1CANN is a nonprofit public-benefit corporation organized under the laws
of the State of California. ICANN was incorporated on September 30,
1998. Jon Postel, a computer scientist at that time at the University of
Southern California, and Esther Dyson, an entrepreneur and
philanthropist, were the two most prominent organizers and founders.
Postel had been involved in the creation of the Advanced Research
Projects Agency Network (“ARPANET"), which morphed into the Internet.
The ARPANET was a project of the United States Department of Defense
and was initially intended to provide a secure means of communication for
the chain of command during emergency situations when normal means

of communication were unavailable or deemed insecure.

2. Prior to ICANN's creation, there existed seven generic Top Level
Domains (gTLDs), which were intended for specific uses on the Internet;
.com, which has become the gTLD with the largest number of domain
name registrations, was intended for commercial use; .org, intended for
the use of non-commercial organizations; .net, intended for the use of
network related entities; .edu, intended for United States higher education
institutions; .int, established for international organizations; .gov, intended

for domain name registrations for arms of the United States federal



government and for state governmental entities; and, finally, .mil,

designed for the use of the United States military.

3. ICANN’s “mission,” as set out in its bylaws, is “to coordinate, at the
overall level, the global Internet’'s systems of unique identifiers, and in
particular to ensure the stable and secure operation of the Internet’s
unique identifier systems.” Bylaws, Art. 1, § 1. ICANN has fulfilled this
function under a contract with the United States Department of

Commerce.

4. The original ICANN Board of Directors was self-selected by those active
in the formation and functioning of the fledgling Internet. ICANN's bylaws
provide that its Board of Directors shall have 16 voting members and four
non-voting liaisons. Bylaws, Art. VI, § 1. ICANN has no shareholders.
Subsequent Boards of Directors have been selected by a Nominating
Committee, as provided in Art. VIl of the Bylaws.

5. ICANN gradually began to introduce a select number of new gTLDs,
such as .biz and .blog. In 2005, the ICANN Board of Directors began
considering the invitation to the general public to operate new gTLDs of its
own creation. In 2008, the Board of Directors adopted 19 specific Generic
Name Supporting Organization (GNSO) recommendations for the
implementation of a new gTLD programs. In 2011 the Board approved the
Applicant Guidebook and the launch of a new gTLD program. The
application window opened on January 12, 2012, and ICANN immediately

began receiving applications.



B. Board Governance Committee (BGC)

6. The Board Governance Committee was created by Charter, approved
by the ICANN Board of Directors on October 13, 2012. Among its
responsibilities is to consider and respond to reconsideration requests
submitted to the Board pursuant to ICANN’s Bylaws and to work closely
with the Chair and Vice Chair of the Board and with ICANN’s CEO.
Charter, Sections 1.6 and 2.6, and 2.1.3. At the hearing of this matter,
and consistent with the position taken by ICANN before other
Independent Review Panels, counsel for ICANN confirmed that the
conduct of the BGC was the conduct of the Board for purposes of these

proceedings.

7. The BGC is composed of at least three, but not more than 6 voting
Board Directors and not more than 2 Liaison Directors, as determined and
appointed annually by the Board. Only the voting Board of Directors

members shall be voting members of the BGC. Charter, Section 3.

8. A preliminary report with respect to actions taken at each BGC meeting,
whether telephonic or in-person, shall be recorded and distributed to BGC
members within two working days, and meeting minutes are to be posted

promptly following their approval by the BGC. Charter, Section 6. No

such preliminary report was produced to the Panel in these proceedings.
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C. Dot Reagistry LLC (Dot Reaqistry)

9. Dot Registry is a limited liability company registered under the laws of
the State of Kansas. Dot Registry was formed in 2011 in order to apply to
ICANN for the rights to operate five new gTLD strings: .corp, .inc,. lic, .lip,
and ./td. Dot Registry applied to be the only community applicant for the
new gTLD strings .inc, llc, and .llp. Dot Registry submitted each of its three
applications for listed strings on 13 June 2012. Dot Registry submitted
these applications for itself and on behalf of the National Association of
Secretaries of State (NASS). Dot Registry is an affiliate of the NASS,
which is "an organization which acts as a medium for the exchange of
information between states and fosters cooperation in the development of
public policy, and is working to develop individual relationships with each
Secretary of State's office in order to ensure our continued commitment to
honor and respect the authorities of each state.” New gTLD Application
Submitted to ICANN by: Dot Registry LLC, String: INC, Originally Posted:
13 June 2012, Application ID: 1-880-35979, Exhibit C-007, Para. 20(b), p.
14 0f 66. For ease of reading, this Declaration shall refer to "Dot Registry”
as the disputing party, but the Panel recognizes that Dot Registry and the
NASS jointly made the Reconsideration Requests at issue in these

proceedings.

10. The mission/purpose stated in its respective applications for the three
strings was “to build confidence, trust, reliance and loyalty for consumers

and business owners alike by creating a dedicated gTLD to specifically
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o

serve the respective communities of “registered corporations,” “registered
limited liability companies,” and/or “registered limited liability partnerships.”
Under Dot Registry’s proposal, a registrant would have to demonstrate

that it has registered to do business with the Secretary of State of one of

the United States in the form corresponding to the gTLD (corporation for

.inc, limited liability company for ./lc, and limited liability partnership for

lip.)

11.With each of its community applications, Dot Registry deposited an
additional $22,000, so as to be given the opportunity to participate in a
Community Priority Evaluation ("*CPE"). A community application that
passes a CPE is given priority for the gTLD string that has successfully
passed, and that gTLD string is removed from the string contention set
into which all applications that are identical or confusingly similar for that
string are placed. The successful community CPE applicant is awarded
that string, unless there are more than one successful community
applicant for the same string, in which case the successful applicants

would be placed into a contention set.

. The Economist Inteliigence Unit (EIU)

12. The EIU describes itself as “the business information arm of the
Economist Group, publisher of the Economist.” “The EIU continuously
assesses political, economic, and business conditions in more than 200

countries. As the world'’s leading provider of country intelligence, the EIU

6



helps executives, governments and institutions by providing timely,
reliable and impartial analysis.” Community Priority Evaluation Panel and

Its Processes, at 1.

13. The EIU responded to a request for proposals received from ICANN to
undertake to act as a Community Priority Panel. The task of a Community
Priority Panel is to review and score community based applications which
have elected the community priority evaluation based on information
provided in the application plus other relevant information available (such
as public information regarding the community represented).” Applicant
Guidebook (‘“AGB”"), § 4.2.3. The AGB sets out specific Criteria and
Guidelines which a Community Priority Panel is to follow in performing its

evaluation. Id.

14. Upon its selection by ICANN, the EIU negotiated a services contract
with ICANN whereby the EIU undertook to perform Community Priority
Evaluations (CPEs) for new gTLD applicants, Declaration off'V contact information Redacted

EIU Contact Information Redacted of the EIU

(hereinafter “™™""** Declaration”), fI 1 and 4, at 1 and 2.

15, Wemmammmeieted declared that EIU was “not a gTLD decision-maker but
simply a consultant to ICANN."” “The parties agreed that EIU, while
performing its contracted functions, would operate largely in the
background, and that ICANN would be solely responsible for all legal

3% Eill Comtact information Recactes

matters pertaining to the application process. Declaration, Y[3,



at 2. Further, ICANN confirmed at the hearing that ICANN “accepts” the
CPE recommendations from the EIU, a statement reiterated in the Minutes
for the BGC meeting considering the subject Reconsideration Requests:
“Staff briefed the BGC regarding Dot Registry, LLC's (‘Requestor's’)
request seeking reconsideration of the Community Priority Evaluation

(‘CPE’) Panel's Reports, and ICANN's acceptance of those Reports.”

(Emphasis added.)

16. Under its contract with ICANN, the EIU agreed to a Statement of
Work. Statement of Work No:[2], ICANN New gTLD Program, Application
Evaluation Services — Community Priority Evaluation and Geographic
Names, March 12" 2012 (“EIU SoW"). Under Section 10, Terms and
Conditions, supplemental terms were added to the Master Agreement
between the parties. Among those terms are the following:

“(ii) ICANN will be free in its complete discretion to decide whether
to follow [EIU’s] determination and to issue a decision on that basis
or not;

(i) ICANN will be solely responsible to applicants and other
interested parties for the decisions it decides to issue and the [EIU]
shall have no responsibility nor liability to ICANN for any decision
issued by ICANN except to the extent the [EIU's] evaluation and
recommendation of a relevant application constitutes willful
misconduct or is fraudulent, negligent or in breach of any of {EIU's]
obligations under this SoW,

(iv) each decision and all associated materials must be issued by
ICANN in its own name only, without any reference to the [EIU]
unless agreed in writing in advance.” EIU SoW, at 14.



17. In order to qualify to provide dedicated services to a defined
community, an applicant must undergo an evaluation of its qualifications to
serve such community, the criteria for which are set out in the Community
Priority Evaluation Guidelines (“CPE Guidelines”). The CPE Guidelines
were developed by the Economist Intelligence Unit (“EIU”) under contract
with ICANN. According to the EIU, “[tihe CPE Guidelines are intended to
increase transparency, fairness and predictability around the assessment
process.” CPE Guidelines Prepared by the EIU, Version 2.0 (‘*CPE
Guidelines”), at 2. In the CPE Guidelines, the EIU states that “the
evaluation process will respect the principles of fairness, transparency,
avoiding potential conflicts of interest, and non-discrimination.
Consistency of approach in scoring Applications will be of particular

importance.” CPE Guidelines, at 22.

18. This message was reiterated in the EIU Community Priority Evaluation
Panel and its Processes, where it states that the CPE process “respects
the principles of fairness, transparency avoidance of potential conflicts of
interest, and non-discrimination. Consistency in approach in scoring
applications is of particular importance.” Community Priority Evaluation

Panel and its Processes, at 1.

Il. PROCEDURAL HISTORY

A. Community Priority Evaluation and Reconsideration

19. On June 11, 2014, the EIU issued three Community Priority Evaluation

Reports, one for each of the three new gTLDs that are the subject of this
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proceeding. In order to prevail on each of its applications, Dot Registry
would have to have been awarded 14 out of a possible 16 points per
application. In the evaluation of each of its three applications, Dot
Registry was awarded a total per application of 5 points. Thus, each of
the applications submitted did not prevail.

20. The practical result of this failure to prevail is that Dot Registry would
be placed in a contention set for each of the proposed gTLDs with other
applicants who had applied for one or more of the proposed gTLDs.

21. On April 11, 2013, Dot Registry submitted three Requests for
Reconsideration to the BGC, requesting that the BGC reconsider the

denial of Dot Registry’s applications for Community Priority.

22. The bases for Dot Registry’s requests for reconsideration were the

following:

a. The CPE Panel failed to validate all letters of support of and
in opposition to its application for Community Priority status;

b. The CPE Panel failed to disclose the sources, the substance,
the methods, or the scope of its independent research;

c. The CPE Panel engaged in “double counting,” which practice
is contrary to the criteria established in the AGB;

d. The Panel failed to evaluate each of Dot Registry’s
applications independently;

e. The Panel failed to properly apply the CPE criteria set out in
the guidebook for community establishment, community
organization, pre-existence, size, and longevity;

f. The Panel used the incorrect standard in its evaluation of the
nexus criterion;

10



g. The failure in determining Nexus, led to a failure in
determining “unigueness:”

h. The Panel erroneously found that Dot Registry had failed to
provide for an appropriate appeals process in its applications;

i. The Panel applied an erroneous standard to determine
community support, a standard not contained in the CPE;

J-  The Panel misstated that the European Commission and the
Secretary of State of Delaware opposed Dot Registry’s
applications and failed to note that the Secretary of State of
Delaware had clarified the comment submitted and that the
European Commission had withdrawn its comment.

23. In response to Dot Registry’s Requests for Reconsideration of its
applications, on July 24, 2014, The Board Governance Committee
("BGC”) issued its Determination that “[Dot Registry] has not stated
grounds for reconsideration.” The BGC's Determination was based on the
failure of Dot Registry to show “that either the Panels or ICANN violated
any ICANN policy or procedure with respect to the Reports, or ICANN
acceptance of those Reports.” Determination of the Board Governance
Committee (BGC) Reconsideration Requests 14-30, 14-32, 14-33, 24 July
2014.

. History of Independent Review Process

24. As all of the party's substantive submissions and the IRP Panel’s
procedural orders are posted on the ICANN web site covering IRP
Proceedings (https://www.icann.org/resources/pages/dot-registry-v-icann-
2014-09-25-en), this section will serve only to highlight those that contain
significant procedural or substantive rulings.

11



25. On September 22, 2014, Dot Registry requested Independent Review
of the denial of reconsideration of each of its three applications. On
October 27, 2014, ICANN filed its Response to Dot Registry’s request for
Independent Review.

26. On November 19, 2014, Dot Registry requested the appointment of an
Emergency Panelist and for interim measures of protection. On
November 26, 2014, the emergency panelist, having been appointed,
issued Procedural Order No. 1, setting out a schedule for the hearing and
resolution of the request for interim measures of protection.

27. On December 8, 2014, ICANN filed a Response to Dot Registry’s
request for emergency relief.

28. On December 23, 2014, the Emergency Independent Review Panelist
issued the Emergency Independent Review Panelist's Order on Request
for Emergency Measures of Protection. The Order made the following
rulings:

1. The Emergency Independent Review Panelist finds that
emergency measures of protection are necessary to preserve
the pending Independent Review Process as an effective
remedy should the Independent Review Panel determine that
the award of relief is appropriate.

2. Itis therefore ORDERED that ICANN refrain from scheduling an
auction for the new gTLDs .INC, .LLP, and .LLC until the
conclusion of the pending Independent Review Process.

3. The administrative fees of the ICDR shall be borne as incurred.
The compensation of the Independent Review Panelist shall be

borne equally by both parties. Each party shall bear all other
costs, including its attorneys’ fees and expenses, as incurred.

12



4. This Order renders a final decision on [Dot Registry’s] Request
for emergency Independent Review Panel and Interim Measures of
Protection. All other requests for relief not expressly granted herein
are hereby denied
29. The Independent Review Process Panel (the “IRP Panel”), having
been duly constituted, issued a total of thirteen procedural orders, in

addition to that issued by the Emergency Independent Review Panelist.

All of the orders were issued by the unanimous IRP Panel. The following
are descriptions of portions of those orders particularly germane to the

present Declaration.

30. On March 26, 2015, the Independent Review Process Panel [the “IRP
Panel"] having been duly constituted, the IRP Panel issued an Amended
Procedural Order No. 2. Among other matters covered therein, pursuant
to its powers under ICDR Rules of Arbitration, Art. 20, 4 (“At any time
during the proceedings, the [panel] may order the parties to produce
documents, exhibits or other evidence it deems necessary or appropriate”)
the IRP Panel ordered ICANN to produce to the Panel certain documents
and gave each party the opportunity to request of the other additional

documents.

31. The order which required production of certain documents to the Panel
read as follows:

Pursuant to the Articles of Incorporation and Bylaws of the Internet
Corporation for Assigned Names and Numbers (“ICANN") and the
International Arbitration Rules and Supplementary Procedures for
Internet Corporation for Assigned Names and Numbers (ICANN)
Independent Review Process of the International Centre for Dispute

13



Resolution (“ICDR"), the Panel hereby requires ICANN to produce
to the Panel and Dot Registry, LLC ("Dot Registry”) no later than
April 3, 2015, all non-privileged communications and other
documents within its possession, custody or control referring to or
describing (a) the engagement by ICANN of the Economist
Intelligence Unit (“EIU") to perform Community Priority Evaluations,
including without limitation any Board and staff records, contracts
and agreements between ICANN and EIU evidencing that
engagement and/or describing the scope of EIU’s responsibilities
thereunder, and (b) the work done and to be done by the EIU with
respect to the Determination of the ICANN Board of Governance
Committee on Dot Registry's Reconsideration Requests Nos. 14-30
(.LLC), 14-32 (.INC) and 14-33 (.LLP), dated July 24, 2014,
including work done by the EIU at the request, directly or indirectly,
of the Board of Governance Committee on or after the date Dot
Registry filed its Reconsideration Requests, and (c) consideration
by ICANN of, and acts done and decisions taken by ICANN with
respect to the work performed by the EIU in connection with Dot
Registry’s applications for .INC, .LLC, and/or .LLP, including at the
request, directly or indirectly, of the Board of Governance
Committee.

32, In Procedural Order No. 3, issued May 24, 2015, the Panel's order to
ICANN to produce documents was clarified as follows:

The Panel notes that the Panel sought infer alia all non-privileged
communications and other documents within ICANN's possession,
custody or control referring or describing:;

(a) The engagement by ICANN of the EIU to perform
Community Priority Evaluations. That request covers
internal ICANN documents and communications, not just
communications with the EIU, referring to or describing
the subject of the Panel's request (the engagement to
perform Cemmunity Priority Evaluations).

(b) The work done and to be done by the EIU with respect to
the Determination of the ICANN board of governance
Comimittee on Dot Registry’s Reconsideration Request.
That request again covers internal ICANN documents
and communications, not solely communications with
EIU, referring to or describing the subject of the Panel's
request (the work done and to be done by the EIU with

14



respect to the Determination). As well as the work-
product itself in its various draft and final iterations.

(c) Consideration by ICANN of the work performed by the
EIU in connection with Dot Registry's applications. That
request again covers internal ICANN documents and
communications, not solely communications with the EIU
referring to or describing the subject of the Panel’s
request (consideration by ICANN of the work performed
by the EIU).

(d) Acts done and decisions taken by ICANN with respect to
the work performed by the EIU in connection with Dot
Registry’s applications. That request again covers
internal ICANN documents and communications, not
solely communications with the EIU, referring to or
describing the subject of the Panel’s request (both acts
done and decisions taken by ICANN with respect to the
EIU work).

The Panel notes that in Section 2 of its amended Procedural Order
No. 2, material provided by ICANN to the Panel, but not yet to Dot
Registry, appears not to include, among other matters, internal
ICANN documents and communications referring to or describing
the above subject matters that the Panel would have expected to
be created in the ordinary course of ICANN in connection with
these matters. It may be that the Panel was less than clear in its
requests. The Panel requests that ICANN consider again whether
the production was fully responsive to the foregoing requests.

The production shall include names of EIU personnel involved in
the work contemplated and the work performed by the EIU in
connection with Dot Registry’s applications for .INC, .LLC, and/or
LLP with respect to Dot Registry’'s Reconsideration Requests Nos.
14-30 (.LLC). 14-32 (.INC), and 14-33 (.LLP), dated July 24, 2024,
in that such information may be relevant to the requirements of
Sections 2.4.2. 24.3,2.43.1, and 2.4.3.2 of Module 2 of the
Applicant Guidebook. The Panel expects strict compliance by Dot
Registry and its counsel with Paragraph 8 of this Order and the
Confidentiality and Non-Disclosure Undertaking procedure set forth
therein and in Annex 1 attached hereto.

Procedural Order No. 3 included, among other provisions, a

confidentiality provision, which provided in pertinent part:

“Documents exchanged by the parties or produced to the Panel at
the Panel's directive which contain confidential information:
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i May not be used for any purpose other than participating in ICDR
Case No. 01-14-0001-5004, and;

. May not be referenced in any, and any information contained
therein must be redacted from any, written submissions prior to
posting.

33. In Procedural Order No. 6, issued June 12, 2015, the Panel reiterated

its document production order, made express that the BGC was covered

by the reference to the “Board,” and required that documents withheld on

the basis of privilege be identified in a privilege log. On June 19, 2015.

Counsel for ICANN submitted a confirming attestation, the required

privilege log, and an additional responsive email. See. also, Procedural

Order No. 8, issued August 26, 2015, paragraph 3, first sentence.

34. On July 6, 2015, the IRP Panel issued Procedural Order No. 7. That
order memorialized the parties’ stipulations that the term “local law” as
used in Article 4 of ICANN's Articles of Incorporation was a reference to
California law and that under California law, in the event of a conflict
between a corporation’s Bylaws and Articles, the Articles of Incorporation
would prevail.

35. In Procedural Order No. 8, “[t]he Panel designate[d] the place of these
proceedings as New York, New York."

36. In Procedural Order No. 12, issued February 26, 2016, the Panel
ordered that the hearing would be by video conference and would be
limited to seven houis. No live percipient or expert witness testimony

would be permitted, and only the witness statements and documents
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previously submitted by the parties and accepted by the panel would be
admitted. (ICANN hgd previously submitted one witness declaration, that
of #Ycenmeimemetonieiza=t of the EIU. Dot Registry had previously submitted four
witness declarations and one expert witness declaration.) The hearing
would consist of arguments by counsel and questions from the Panel. A
stenographic transcript of the proceedings would be prepared.

37. On March 29, 20186, a one-day hearing by video conference was held
with party representatives and counsel and the Panel present in either
Washington, D.C. or Los Angeles, California. Each party presented
arguments in support of its case, and the Panel had the opportunity to ask
questions of counsel. A stenographic transcript of the proceedings was
made. During the hearing, Dot Registry attempted to introduce live
testimony from a fact witness, The Panel declined to hear testimony from
the proffered witness. Hearing Tr., at p. 42, Il. 11-15. At the conclusion of
the hearing, the Panel requested that the parties address specific
questions in a post-hearing memorial.

38. On April 8, 2016, the parties filed post-hearing memorials addressing
the questions posed by the Panel.

39. On May 5, 2016, the parties stipulated to the correction of limited
inaccuracies in the stenographic transcript, which changes were duly

noted by the Panel.
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SUBMISSIONS OF THE PARTIES

A. Dot Registry

40. Dot Registry states that the applicable law(s) to be applied in this
proceeding are ICANN'’s Articles of Incorporation (“Articles”) and Bylaws,
relevant principles of international law (such as good faith) and the
doctrine of legitimate expectations, applicable international conventions,
the laws of the State of California (“California law”), the Applicant
Guidebook (“AGB"), the International Arbitration Rules of the International
Centre for Dispute Resolution ("ICDR Rules”), and the Supplementary
Procedures for the Independent Review Process (the “Supplemental
Rules”). Prior declarations of IRP panels have “precedential value.”
Additiona! Submission of Dot Registry, LLC (“DR Additional
Submissions”), 113, at 2-3, and notes 11, 12, and 15. Request of Dot
Registry LLC for Independent Review Process (‘DR IRP Request”), f 55,
at 20. The Standard of Review should be de novo. DR Additional

Submission, {[{] 4-7, at 3-5.

41. Dot Registry effectively argues that actions of the ICANN staff and the
EIU constitute actions of the ICANN board, because, under California law
and ICANN'’s Bylaws, ICANN's board of directors is “ultimately
responsible” for the conduct of the new gTLD program. Since ICANN is a
California nonprofit public-benefit corporation, all of its activities must be

undertaken by or under the direction of its Board of Directors. DR
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Additional Submission, {[1] 12-14, at 7-8 and notes 37-40; IRP Request, Y|

62.

42. Dot Registry asserts that ICANN's staff and the EIU are "ICANN
affiliated parties,” and as such ICANN is responsible for their actions.
AGB, Module 6.5.
43. In any event, Dot Registry takes the position that ICANN is responsible
for the acts of EIU and the ICANN staff, since EIU can only recommend to
ICANN for ICANN's ultimate approval, and ICANN has complete discretion
as to whether to follow EIU’'s recommendations. DR Additional
Submission, {18, at 11 (citing EIU SoW, §10(b)(ii) — (iv), (vii), at 6.
44. Dot Registry asserts that the EIU also has the understanding that
[CANN bears the responsibility for the actions of the EIU in its role as
ICANN's evaluator. DR Additional Submission, 119, at 11, citing
Declaration of EIU Contact Information Redacted

of the EIU, § 3, at 2. In addition, the CPEs were issued
on ICANN letterhead, not EIU letterhead. Indeed, on the final page of the
CPEs generated by the EIU, there is a disclaimer, which states in
pertinent part that ‘these Community Priority Evaluation results do not
necessarily determine the final result of the application.” See, e.g., CPE
Report 1-990-35979, Report Date: 11 June 2014,
45. Dot Registry contends that under California law the business judgment
rule protects the individual corporate directors from complaints by

shareholders and other specifically defined persons who are analogous to
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shareholders, but does not protect a corporation or a corporate board from

actions by third parties. DR Post-Hearing Brief, at4 — 7.

46. Even assuming arguendo that the business judgment rule applies to
the present proceeding, Dot Registry argues that it would not protect
ICANN, since the ICANN Board and BGC failed to comply with the
Articles, Bylaws, and the AGB, performed the acts at issue without making
a reasonable inquiry, and failed to exercise proper care, skill and

diligence. DR Post Hearing Brief, at 7 — 8,

47. Dot Registry alleges that EIU altered the AGB requirements only as to
Dot Registry’s applications in the following respects, and thus engaged in
unjustified discrimination (disparate treatment) and non-transparent
conduct:
a) Added a requirement in its evaluation that the community must “act’
as a community, and that a community must “associate as a
community:”
b) Added the requirement that the organization must have no other
function but to represent the community;
c) Utilized the increased requirement for “association” to abstain from
evaluating the requirements of “size” or “longevity;”
d) Misread Dot Registry’s applications in order to find that Dot
Registry's registration policies failed to provide “an appropriate

appeals mechanism;”
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e) Altered the AGB criteria that the majority of community institutions
support the application to require that every institution express
“consistent” support;

f) Altered the requirement that an application must have no relevant

opposition fo require that an application have no opposition.

See, e.g., Dot Registry Reconsideration Request re .llc, Version of 11 April

2013, at 4 -17 (Exhibit C-017).

48. Dot Registry asserts that the EIU applied different standards to other
CPE applications, applying those standards inconsistently across all
applicants.

49. While EIU required Dot Registry to demonstrate that its communities
“act” and “associated” as communities, it did not require that other
communities do so.

50. EIU also required that ./lc, and ./[p community members be participants
in a clearly defined-industry and that the “members” have an awareness
and recognition of their inclusion in the industry community.

51. While noting that “research’ supported its conclusions, the EIU failed
to identify the research conducted, what the results of the research were,
or how such results supported its conclusions.

52. Dot Registry also argued that the Board of Governance Committee
("BGC") breached its obligations to ensure fair and equitable, reasonable

and non-discriminatory treatment.
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53. In response to a request for reconsideration, the BGC has the

authority to:

a)

b)

conduct a factual investigation (Bylaws, Art. 11, § 3, d);

request additional written submissions from the affected party or
other parties (Bylaws, Art. IV, § 3, e);

ask ICANN staff for its views on the matter (Bylaws, Art. IV, § 11);
request additional information or clarification from the requestor
(Bylaws, Art. 1V, §12);

conduct a meeting with requestor by telephone, email, or in person
(Id.);

request information relevant to the request from third parties

(Bylaws, Art. IV, § 13.

The BCG did none of these.

54. Dot Registry requested that the IRP Panel make a final and binding

declaration:

a)

b)

that the Board breached its Articles, its Bylaws and the AGB
including by failing to determine that ICANN staff and the EIU
improperly and discriminatorily applied the AGB criteria for
community priority status in evaluating Dot Registry’s applications;
that ICANN and the EIU breached the articles, Bylaws and the
AGB, including by erring in scoring Dot Registry’s CPE applications
for .inc, .llc, and ./lp and by treating Dot Registry’s applications
discriminatorily;
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c) that Dot Registry’'s CPE applications for the .inc, .llc, and .lip strings
satisfy the CPE criteria set forth in the AGB and that Dot Registry’s
applications are entitled to community priority status;

d) recommending that the Board issue a resolution confirming the
foregoing;

e) awarding Dot Registry its costs in this proceeding, including,
without limitation, all legal fees and expenses; and

fy awarding such other relief as the Panel may find appropriate in the
circumstances.

Claimant's Post-Hearing Brief, April 8, 2016 (“DR Post-Hearing

Brief"), at 9.

55. Finally, Dot Registry stated that it “does not believe that a declaration
recommending that the Board should send Dot Registry’'s CPE
applications to a new evaluation by the EIU would be proper.” DR Post-

Hearing Brief, at 9.

. ICANN

56. ICANN asserts that ICANN’s Articles and Bylaws and the
Supplementary Procedures apply to an IRP proceeding. ICANN's
Response to Claimant Dot Registry LLC’s Request for Independent

Review Process, October 27, 2014 (“ICANN Response”), 1121, at 8, and
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29, at 9. ICANN'’s Response to Claimant Dot Registry LLC’s Additional
Submission (“Response to Additional Submission”), ]2, at 1; 1/ 8, at 3.

57. ICANN argues that “there is only one Board action at issue in this IRP,
the BGC's review of the reconsideration requests Dot Registry filed
challenging the CPE Reports.” Response to Additional Submission, ] 8,
at 3.

58. ICANN contends that this standard only applies as to the BGC's
actions (or inactions) in its reconsideration of the EIU or ICANN staff
actions. Response to Additional Submission, ] 10, at 4; 7]13, at 5

59. ICANN argues that the Bylaws make clear that the IRP review does
not extend to actions of ICANN staff or of third parties acting on behalf of
ICANN staff, such as the EIU.

60. ICANN contends that, when the BGC responds to a Reconsideration
Request, the standard applicable to the BGC’s review looks to whether or
not the CPE Panel violated “any established policy or procedure.” ICANN
Response, 45, at 20, |1 46 and 47, at 21. Response to Additional
Submission, [ 7, at 2; {]14, at 6 and note 10; [ 19, at 8.

61. ICANN argues that Dot Registry failed to show that the EIU violated
any established policies and procedures, on one occasion referring to
“rules and procedures,” in another to “established ICANN policy(ies),” and
in another to “appropriate policies and procedures.” Response to

Additional Submission, ] 7, at 2; {14, at 6 and note 10, and {[19, at 8
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62. ICANN contends that Dot Registry failed to show that the BGC actions
in its reconsideration were not in accordance with ICANN’s Articles and
Bylaws. Response to Additional Submission, [ 21, at 9, and § 23 at 10.
However, ICASNN has never argued in these proceedings that Dot
Registry failed timely or properly to raise claims of inter alia disparate
treatment/unjustified discrimination, lack of transparency or other alleged
breaches of Articles, Bylaws, or AGB by the BGC, only that Dot Registry

failed to prove its case on those matters.

63. ICANN agrees that “the ‘rules’ at issue when assessing the Board's
conduct with respect to the New gTLD Program include relevant
provisions of the Guidebook.” Letter of Jeffrey A. LeVee, Jones Day LLP,

to the Panel, dated October 12, 2015, at 6.

64. In response to a question from the Panel, ICANN asserts that, in its
Call for Expressions of Interest for a New gTLD Comparative Evaluation
Panel (R-12), ICANN did not require the ICANN staff and EIU to adhere to
ICANN’s Bylaws. ICANN denied that the reference therein that “the
evaluation process for selection of new gTLDs will respect the principles of
fairness, transparency, avoiding potential conflicts of interest, and non-
discrimination” and its request “that candidates include a ‘statement of the
candidate’s plan for ensuring fairness, nondiscrimination and
transparency” obligated the EIU and the ICANN staff to adhere to any of
ICANN’s Articles or Bylaws. ICANN's Post-Hearing Brief, [{] 6, 7, and 8,
at 4.

25



65. In response to the Panel's question as to whether the Call for
Expressions of Interest called for EIU to comply with other ICANN policies
and procedures, ICANN stated that the Call for Expressions of Interest
required applicants to “respect the principles of fairness, transparency and
... hon-discrimination.” ICANN'’s Post-Hearing Submission, dated April 8,
2016, at 1/ 5.
66. ICANN asserts that California’s business judgment rule applies to
ICANN and “requires deference to actions of a corporate board of
directors so long as the board acted ‘upon reasonable investigation, in
good faith and with regard for the best interests of the corporation, and
‘exercised discretion clearly within the scope of its authority.”” Post—
Hearing Brief, § 1, at 1, and Lamden v. La Jolla Shores Clubdominium
Homeowners Ass’n, 21 Cal. 4" 249, 265 (1999).

IV.  DECLARATION OF PANEL

A. Applicable Principles of Law

67. The Panel declares that the principles of law applicable to the present
proceeding are ICANN's Articles of Incorporation, its Bylaws, the laws of
the State of California, the Supplemental Rules, and the ICDR Rules of
Arbitration. The Panel does not find that there are “relevant principles of
international law and applicable international conventions” that would assist
it in the task now before it.

68. The review undertaken by the Panel is based on an objective and

independent standard, neither deferring to the views of the Board (or the
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BGC), nor substituting its judgment for that of the Board. As the IRP in the
Vistaprint v. ICANN Final Declaration stated (ICDR Case No. 01-14-0000-
6505, 9 October 2015:

123. The Bylaws state the IRP Panel is ‘charged’ with ‘comparing’
contested actions of the board to the Articles and Bylaws and
‘declaring’ whether the Board has acted consistently with them.
The Panel is to focus, in particular, on whether the Board acted
without conflict of interest, exercised due diligence and care in
having a reasonable amount of facts in front of it, and exercised
independent judgement in taking a decision believed to be in the
best interests of ICANN. In the IRP Panel's view this more detailed
listing of a defined standard cannot be read to remove from the
Panel's remit the fundamental task of comparing actions or
inactions of the Board with the articles and Bylaws and declaring
whether the Board has acted consistently or not. Instead, the
defined standard provides a list of questions that can be asked, but
not to the exclusion of other potential questions that might arise in a
particular case as the Panel goes about its comparative work. For
example, the particular circumstance may raise questions whether
the Board acted in a transparent or non-discriminatory manner. In
this regard the ICANN Board’s discretion is limited by the Articles
and Bylaws, and it is against the provisions of these instruments
that the Board’s conduct must be measured.

124. The Panel agrees with ICANN's statement that the Panel is
neither asked to, nor allowed to, substitute its judgment for that of
the Board. However, this does not fundamentally alter the lens
through which the Panel must view its comparative task. As
Vistaprint has urged, the IRP is the only accountability mechanism
by which ICANN holds itself accountable through independent third
party review of its actions or inactions. Nothing in the Bylaws
specifies that the IRP Panel's review must be founded on a
deferential standard, as ICANN has asserted. Such a standard
would undermine the Panel’s primary goal of ensuring
accountability on the part of ICANN and its Board, and would be
incompatible with ICANN’s commitment to maintain and improve
robust mechanisms for accountability, as required by ICANN’s
Affirmation of Commitments, Bylaws and core values.

125. The IRP Panel is aware that three other IRP Panels have
considered this issue of standard of review and degree of
deference to be accorded, if any, when assessing the conduct of
ICANN'’s Board. All of the have reached the same conclusion: the
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board’s conduct is to be reviewed and appraised by the IRP Panel
using an objective and independent standard without any
presumption of correctness. (Footnote omitted).

69. In this regard, the Panel concludes that neither the California business
judgment rule nor any other applicable provision of law or charter
documents compels the Panel to defer to the BGC's decisions. The
Bylaws expressly charge the Panel with the task of testing whether the
Board has complied with the Articles and Bylaws (and, as agreed by
ICANN, with the AGB). Bylaws, Article IV, Section 3.11, ¢ provides that an
‘IRP Panel shall have the authority to declare whether an action or
inaction of the Board was inconsistent with the Articles of Incorporation or
Bylaws.” Additionally, the business judgment rule does not in any event
extend under California law to breaches of obligation as contrasted with its
application to the exercise of discretionary board judgment within the

scope of such an obligation.

70. An IRP Panel is tasked with declaring whether the ICANN Board has,
by its action or inaction, acted inconsistently with the Articles and Bylaws.
It is not asked to declare whether the applicant who sought
reconsideration should have prevailed. Thus, the Dissent’s focus on
whether Dot Registry should have succeeded in its application for

community priority is entirely misplaced. As counsel for ICANN explained:

Mr. LeVee: ***

... the singular purpose of an independent review proceeding, as
confirmed time and again by other independent review panels, is to
test whether the conduct of the board of ICANN and only of the
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board of ICANN was consistent with ICANN's articles and with
ICANN's bylaws.

Hearing Tr., p. 75,1. 24 —p. 76, |. 5.

. Nature of Declaration

71. The question has arisen in some prior Declarations of IRP Panels
whether Panel declarations are “binding” or “non-binding.” While this
question is an interesting one, it is clear beyond cavil that this or any
Panel’'s decision on that question is not binding on any court of law that
might be called upon to decide this issue.

72. In order of precedence from Bylaws to Applicant Guidebook, there
have been statements in the documents which the Panel, or a reviewing
court, might consider in its determination as to the finality of an IRP Panel
Declaration.

73. As noted, above, Bylaws, Article IV, Section 3.11, ¢ specifies that an
“IRP Panel shall have the authority to declare whether an action or
inaction of the Board was inconsistent with the Articles of Incorporation or
Bylaws. Bylaws, Article IV, Section 3.11, d provides that the IRP Panel
may “recommend that the Board stay any action or decision . . . until such
time as the Board reviews and acts upon the opinion of the IRP. Article
IV, Section 3.21 provides that “[t]he declarations of the IRP Panel . . . are

final and have precedential value.”
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74. The ICDR Rules contains a provision that “[aJwards . . .shall be final
and binding on the parties.” |CDR Rules, Art. 27(1).

75. The Applicant Guidebook requires that any applicant "AGREE NOT
TO CHALLENGE, IN COURT OR IN ANY OTHER JUDICIAL FORA, ANY
FINAL DECISION MADE BY ICANN AND IRREVOCABLY WAIVES ANY
RIGHT TO SUE OR PROCEED IN COURT OR ANY OTHER JUDICIAL
FORA ON THE BASIS OF ANY OTHER LEGAL CLAIM AGAINST ICANN
AND ICANN AFFILIATED PARTIES WITH RESPECT TO THE
APPLICATION.” AGB, Module 6, Section 6 (all caps as in original).
Assuming arguendo this waiver would be found to be effective, it would
not appear to reach the question of finality of a Panel Declaration.

76. One Panel has declared that its declaration is non-binding (/CM
Registry, LLC v. ICANN, ICDR Case No. 50 117 T 00224 08, at 134),
while another has declared that its declaration is binding. DCA Trust v.
ICANN, ICDR Case No. 50-2013-001083, Declaration on IRP Procedures,
August 14, 2014, at 11 98, 100-107, 110-111, and 115.

77. Other panels have either expressed no opinion on this issue, or have
found some portion of the declaration binding, and another portion non-
binding. Further, the Panel understands that this issue may have arisen
before one or more courts of law, but that no final decisions have yet been

rendered.
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78. Since any declaration we might make on this issue would not be
binding on any reviewing court, the Panel does not purport to determine
whether its declaration is binding or non-binding.

. The Merits

1) The EIU, ICANN Staff, and the BGC Were Obligated to Follow
ICANN's Articles and Bvlaws in Performing Their Work in this Matter

79. Whether the BGC is evaluating a Reconsideration Request or the IRP
Panel is reviewing a Reconsideration Determination, the standard to be
applied is the same: Is the action taken consistent with the Articles, the
Bylaws, and the AGB?

80, The BGC's determination that the standard for its evaluation is that a
requestor must demonstrate that the |ICANN staff and/or the EIU acted in
contravention of established policy or procedure is without basis.

81. In response to the three reconsideration requests at issue, the BGC
states that “ICANN has previously determined that the reconsideration
process can be properly invoked for challenges to determinations
rendered by third party service providers, such as EIU, where it can be
stated that a Panel failed to follow the established policies or procedures
in reaching its determination, or that staff failed to follow its policies or
procedures in accepting that determination.” Reconsideration
Determination of Reconsideration Requests 14-30, 14-32, 14-33, 24 July
2014, Section IV, at 7-8.

82. For this proposition, the BGC cites its own decision in the

Booking.com B.V. v. ICANN Reconsideration Request Determination 13-5,

31



1 August 2013. In that case the BGC references a previous section of the
Bylaws, that contains language currently in Section |V, 2, a, which states
in pertinent part, that a requestor may show it has been “adversely
affected by one or more staff actions or inactions that contradict ICANN
palicy(ies).”

83. Curiously, the BGC ignores Article |V, Section 1, entitled '‘PURPOSE "
which sets out the purpose of the Accountability and Review provisions,
Article IV, Section 1 applies to both reconsiderations by the BGC, as well
as to the IRP process. It states: “In carrying out its mission as set out in
these bylaws, ICANN should be accountable to the community for
operating in a manner that is consistent with these Bylaws and with due
regard for the core values set forth in Article 1 of these Bylaws. The

provisions of this Article, creating processes for reconsideration and

independent review of ICANN actions . . . are intended to reinforce the

various accountability mechanisms otherwise set forth in these Bvlaws,

including the transparency provisions of Article lll. . . .” (Emphasis added).

84. Indeed, in its Call for Expressions of Interest for a New gTLD
Comparative Evaluation Panel, including from the EIU, ICANN insisted
that the evaluation process employed by prospective community priority
panels “respect the principles of fairness, transparency, avoiding potential
conflicts of interest, and non-discrimination.” As discussed, infra, at |

101 — 1086, all of these principles are embodied in ICANN’s Bylaws, and
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are applicable to conduct of the BGC, ICANN staff and the authority
exercised by the EIU pursuant to contractual delegation from ICANN.

85. ICANN further required all applicants for evaluative panels, including
the EIU, to include in their applications a statement of the applicants’ plan
for ensuring that the above delineated principles are applied. I[CANN Call
for Expressions of Interest (Exhibit R-12), Section 5.5 at 6.

86. Subsequent to its engagement by ICANN, the EIU prepared the
Community Priority Evaluation Guidelines, Version 2.0 (27 September
2013 (Exhibit R-1), under supervision from ICANN, incorporating the same
principles. At page 22 of the Guidelines, it states: "The evaluation process
will respect the principles of fairness, transparency, avoiding potential

conflicts of interest and non-discrimination. Consistency of approach in

scoring Applications will be of particular importance.” (Emphasis added),

These CPE Guidelines "are an accompanying doecument to the AGB, and
are meant to provide additional clarity around the process and scoring
principles outlined in the AGB."

87. Even if one were to accept the BGC's contention that it only need look
to whether ICANN staff or the EIU violated “established policies and
procedures,” nowhere has ICANN argued that fairness, transparency,
avoiding potential conflicts of interest, and non-discrimination are not
established policies and procedures of ICANN. Indeed, given that all of

these criteria are called out in provisions of ICANN's Articles and Bylaws
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as quoted elsewhere in this declaration, it would be shocking if ICANN
were to make such an argument.

88. Accordingly, the Panel majority declares that in performing its duties of
Reconsideration, the BGC must determine whether the CPE (in this case
the EIU) and ICANN staff respected the principles of fairness,
transparency, avoiding conflicts of interest, and non-discrimination as set
out in the ICANN Articles, Bylaws and AGB. These matters were clearly
raised in Dot Registry’s submissions. The Panel majority declares that the
BGC failed to make the proper determinations as to compliance by ICANN
staff and the EIU with the Articles, Bylaws, and AGB, let alone to
undertake the requisite due diligence or to conduct itself with the
transparency mandated by the Articles and Bylaws in the conduct of the
reconsideration process.

89. The Panel majority further declares that the contractual use of the EIU
as the agent of ICANN does not vitiate the requirement to comply with
ICANN’s Articles and Bylaws, or the Board'’s duty to determine whether
ICANN staff and the EIU complied with these obligations. ICANN cannot
avoid its responsibilities by contracting with a third party to perform
ICANN's obligations. It is the responsibility of the BGC in its
reconsideration to insure such compliance. Indeed, the CPEs themselves
were issued on the letterhead of ICANN, not that of the EIU, and Module 5

of the Applicant Guidebook states that “ICANN’'s Board of Directors has
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ultimate responsibility for the New gTLD Program.” AGB, Module 5, at 5-
4,
90. Moreover, ICANN tacitly acknowledged as much by submitting the
Declaration of EIU Contact Information Redacted

of the Economist Intelligence Unit, the person who
negotiated the services agreement with [CANN. =¢erenbmuemteans also
served as Project Director for EIU’s work on behalf of ICANN.
91. In his declaration, == emumieand gtates that the EIU is “not a gTLD

L

decision-maker, but simply a consultant to ICANN.” “The parties agreed
that EIU, while performing its contracted functions, would operate largely
in the background, and that ICANN would be solely responsible of all legal
matters pertaining to the application process.”

92. Further, as noted above in paragraph 8 of HYnwctinformation Redacied
Declaration, Section 10 of the EIU SoW provides that “ICANN will be free
in its complete discretion to decide whether or not to follow [EIU's]
determination,” that “ICANN will be solely responsible to applicants . . . for
the decisions it decides to 1ssue,” and that “each decision must be issued
by ICANN in its own name only."

93. Moreover, EIU did not act on its own in performing the CPEs that are
the subject of this proceeding. ICANN staff was intimately involved in the
process. The ICANN staff supplied continuing and important input on the

CPE reports, See, documents produced to the Panel in response to the

Panel's Document Production Order, ICANN _DR-00461-466. DR00182-
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194, DR 00261—267, DR00228-234, DR00349-355, DR-00547-553,
DR00467- 473 and DR00116-122.

94. One example is particularly instructive. In its Request for
Reconsideration for .inc, Dot Registry complained that “the Panel
repeatedly relies on its ‘research.” For example, the Panel states that its
decision not to award any points to the .INC Community Application for 1-
A Delineation is based on ‘[r]lesearch [that] showed that firms are typically
organized around specific industries, locales, and other criteria not related
to the entities structure as an .inc’ and also that ‘[bJased on the Panel’s
research there is no evidence of incs from different sectors acting as a
community as defined by the Applicant Guidebook.” “Thus, the Panel's
‘research’ was a key factor in its decision not to award at least four (but
possibly more) points to the .inc Community Application. However,
despite the significance of this ‘research,” the Panel never cites any
sources or gives any information about its substance or the methods or
scope of the ‘research.” Dot Registry Request for Reconsideration re .inc,
§ 8, B at 5-6.

95. The BGC made short shrift of this argument. “The Requestor argues
that the Panels improperly conducted and relied upon independent
research while failing to ‘cit[e] any sources or give[] any information about

"

[] the substance or the methods or scope of the ‘research.” (Citations
omitted.) “As the Requestor acknowledges, Section 4.2.3 of the

Guidebook expressly authorizes CPE Panels to ‘perform independent
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research, if deemed necessary to reach informed scoring decisions.”
(Citations omitted). “The Requestor cites no established policy or
procedure (because there is none) requiring a CPE Panel to disclose
details regarding the sources, scope or methods of its independent
research.” Reconsideration Response, § V.B at 11.

96. A review of the documents produced and the ongoing exchange
between the EIU and the ICANN staff reveal the origin of the “research”
language found in the final version of the CPEs.

97. The original draft CPEs prepared by the EIU, dated 19 May 2014 at
page 2, paragraph beginning “However . . ." contain no reference to any
‘research.” See DR00229, 00262, and 00548.

98. The first references to the use of “research” comes from ICANN staff.
“Can we add a bit more to express the research and reasoning that went
into this statement? . . .Possibly something like, ‘based on the Panel's
research we could not find any widespread evidence of LLCs from
different sectors acting as a community.” DR00468. “While | agree, I'd
like to see some substantiation, something like . . . 'based on our research
we could not find any widespread evidence of LLCs from different sectors
acting as a community.”” DR00548.

99. The CPEs as issued read in pertinent part at page 2, in paragraph
beginning "However . . . ,” “Research showed that firms are typically
organized- around specific industries, locales, and other criteria not related

to the entities structure as an LLC. Based on the Panel's research, there
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Is no evidence of LLCs from different sectors acting as a community as
defined in the Applicant Guidebook.”
100. Counsel for ICANN at the hearing acknowledged that ICANN staff is

bound to conduct itself in accordance with ICANN's Articles and Bylaws.

Panelist Donahey: So when you hear the word "ICANN" or see the
word “ICANN in the bvlaws or articles vou believe that thatis a , is
a reference to ICANN's board and its constituent bodies?

Mr. LeVee: Including its staff, ves

Panelist Kantor: My chair anticipated a question | was going to ask,
but he combinad it with a question about constituent bodies. |
believe | heard, Mr. LeVee, that you said that while the CPE panel
is not bound by the provisions | identified, ICANN staff is. Is that
correct?

[Mr. LeVee:] Yes. ICANN views its staff as being obligated to
conform to the various article and bylaw provisions that vou cite.

Hearing Tr., p. 197, 1. 20 —p. 198, I.1; p. 199, |. 17 - p. 200, |. 2 (emphasis

added).

101. The facts that ICANN staff was intimately involved in the production
of the CPE and that ICANN staff was obligated to follow the Articles and
Bylaws, further support the Panel majority’s finding that ICANN staff and
the EIU were obligated to comply with ICANN'’s Articles and Bylaws,
Moreover, when the issues were posed in the Reconsideration Requests,
in the course of determining whether or not ICANN staff and the EIU had
acted in compliance with the Articles, Bylaws, and the AGB, the BGC was
obligated under the Bylaws to exercise due diligence and care in having a

reasonable amount of facts in front of them and exercise independent
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judgment in taking the decision believed to be in the best interests of

ICANN.

2) The Relevant Provisions of the Articles and Bylaws and Their

Application

The Corporation shall operate for the benefit of the Internet
community as a whole, carrying out its activities in conformity with
relevant principles of international law and applicable international
conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bylaws, through open and
transparent processes that enable competition and open entry in
Internet related markets. To this effect, the Corporation shall
cooperate as appropriate with relevant international organizations.
Articles of Incorporation, Art. 4

In performing its mission, the following core values should guide the
decisions and actions of ICANN:

*de kR

7. Employing open and transparent policy development
mechanisms that (i) promote well-informed decisions based
on expert advice, and (ii) ensure that those entities most
affected can assist in the policy development process.

8. Making decisions by applying documented policies
neutrally and objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the
Internet while, as part of the decision-making process,
obtaining informed input from those entities most affected.

10. Remaining accountable to the Internet community
through mechanisms that enhance ICANN'’s effectiveness.
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11. While remaining rooted in the private sector, recognizing
that governments and public authorities are responsible for
public policy and duly taking into account governments’ or
public authorities’ recommendations.

These core values are deliberately expressed in very general terms
so that they may provide useful and relevant guidance in the
broadest possible range of circumstances. Because they are not
narrowly prescriptive, the specific way in which they apply,
individually and collectively, to each new situation will necessarily
depend on many factors that cannot be fully anticipated or
enumerated; and because they are statements of principle rather
than practice, situations will inevitably arise in which perfect fidelity
to all eleven core values are most relevant and how they apply to
the specific circumstances of the case at hand, and to determine, if
necessary, an appropriate and defensible balance among
competing values. Bylaws, Art. |, § 2. CORE VALUES.

ICANN shall not apply its standards, policies, procedures, or
practices inequitably or single out any particular party for disparate
treatment unless justified by substantial and reasonable cause,
such as the promotion of effective competition. Bylaws, Art. Il, § 3.
Non-Discriminatory Treatment.

The Board shall operate to the maximum extent feasible in an open
and transparent manner and consistent with procedures designed
to ensure fairness. Bylaws, Art. IlI, §1.

In carrying out its mission as set out in these bylaws, ICANN should
be accountable to the community for operating in a manner that is
consistent with these Bylaws and with due regard for the core
values set forth in Article | of these bylaws. Art. IV, § 1.

103. In addition, the BGC failed several transparency obligations. As well

as failing to enforce the transparency obligations in the Articles, Bylaws,

and AGB with respect to the research purportedly undertaken by the EIU,

the BGC is also subject to certain requirements that it make public the

staff work on which it relies. Bylaws, Art. IV.2.11 provides that “The Board

Governance Committee may ask the ICANN staff for its views on the
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matter, which comments shall be made publicly available on the Website.”
Bylaws, Art. IV.2.14 provides that “The Board Governance Committee
shall act on a Reconsideration Request on the basis of the public written
record, including information submitted by the party seeking

reconsideration or review, by the ICANN staff, and by any third party.”

104. The Panel is tasked with determining whether the ICANN Board
acted consistently with the provisions of the Articles and Bylaws. Bylaws
Article IV, Section 3.11, c¢ states that “[{]he IRP Panel shall have the
authority to declare whether an action of inaction of the Board was
inconsistent with the Articles of Incorporation or Bylaws.” As accepted by
ICANN, the Panel is also tasked with determining whether the ICANN

Board acted consistently with the AGB. Moreover, the Bylaws provide:

Requests for [] independent review shall be referred to an
Independent Review Process Panel (“IRP Panel”), which shall be
charged with comparing contested actions of the Board to the
Articles of Incorporation and Bylaws and with declaring whether the
Board has acted consistently with the provisions of those Articles of
Incorporation and Bylaws. The IRP Panel must apply a defined
standard of review to the IRP request, focusing on:

a. did the Board act without conflict of interest in taking its
decision?

b. did the Board exercise due diligence and care in having a
reasonable amount of facts in front of them?; and

c. did the Board members exercise independent judgment in
taking the decision believed to be in the best interests of the
company?

Bylaws. Art. IV, §3.4.
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ICANN'’s counsel stated at the hearing that the concept of inaction or the
omission to act is embraced within “actions of the Board.”
Panelist Kantor: At an earlier stage in these proceedings, the panel
asked some questions, and we were advised that action here
includes both actions and omissions. Does that apply to conduct of
ICANN staff or only to conduct of the ICANN Board?
Mr. LeVee: Only to Board.

Hearing Tr., p. 192, . 25 -p. 193, |. 6.

105. Thus, ICANN confirmed that omissions by the Board to comply with
its duties under the Articles and Bylaws constituted breaches of the
Articles and Bylaws for purposes of an IRP. See, also, ICANN’s response
to Dot Registry’s Submission, § 10 (10 August 2015) (“the only way in
which conduct of ICANN staff or third parties is reviewable is to the extent
that the board allegedly breached ICANN’s Articles or Bylaws in acting (or
failing to act) with respect to that conduct.”) and Letter of Jeffrey A. LeVee,
Jones, Day LLP, to the Panel, October 12, 2015, at 6 (“ICANN agrees with
the statements in Paragraph 53 of the Booking.com IRP Panel's
Declaration that . . . the term “action” as used in Article IV, Section 3 of

ICANN'’s Bylaws encompasses inactions by the ICANN Board . . . "

106. As discussed, supra, at |1 47-52, Dot Registry contended that the
CPE lacked transparency, such as the subject of the research performed,
the sources referenced in the performance of the research, the manner in
which the research was performed, the results of the research, whether

the researchers encountered sources that took issue with the results of
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the research, etc. Thus, Dot Registry adequately alleged a breach by
ICANN staff and the EIU of the transparency obligations found in the
Articles, Bylaws, and AGB.

107. Dot Registry further asserted that it was treated unfairly in that the
scoring involved double counting, and that the approach to scoring other
applications was inconsistent with that used in scoring its applications. /d.
108. Dot Registry alleged that it was subject to different standards than
were used to evaluate other Community Applications which underwent
CPE, and that the standards applied to it were discriminatory. /d.

109. Yet, the BGC failed to address any of these assertions, other than to
recite that Dot Registry had failed to identify any “established policy or
procedure” which had been violated.

110. Article IV, Section 3.4 of the Bylaws calls upon this Panel to
determine whether the BGC, in making its Reconsideration Decision
‘exercise[d] due diligence and care in having a reasonable amount of facts
in front of them” and “exercise[d] independent judgment in taking the
decision believed to be in the best interests of the company.”
Consequently, the Panel must consider whether, in the face of Dot
Registry’'s Reconsideration Requests, the BGC employed the requisite
due diligence and independent judgment in determining whether or not
ICANN staff and the EIU complied with Article, Bylaw, and AGB

obligations such as transparency and non-discrimination.
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111. Indeed, the BGC admittedly did not examine whether the EIU or
ICANN staff engaged in unjustified discrimination or failed to fulfill
transparency obligations. It failed to make any reasonable investigation or
to make certain that it had acted with due diligence and care to be sure
that it had a reasonable amount of facts before it.
112. An exchange between Panelist Kantor and counsel for ICANN
underscores the cavalier treatment which the BGC accorded to the Dot
Registry Requests for Reconsideration.
Panelist Kantor: Mr. LeVee, in those minutes or in the
determinations on the reconsideration requests, is there evidence
that the Board considered whether or not the CPE panel report or
any conduct of the staff complied with the various provisions of the
bylaws to which | referred, core values, inequitability,
nondiscriminatory treatment, or to the maximum extent open and
transparent.
Mr. LeVee: | doubtit. Notthat I'm aware of. As | said, the Board
Governance Committee has not taken the position that the EIU or
any other outside vendor is obligated to conform to the bylaws in
this respect. So | doubt they would have looked at that subject.
Hearing Tr., p. 221, 1. 17 — p. 222, |. 8.
113. Notably, the Panel question above inquired as to whether the Board
considered either the conduct of the CPE panel (i.e., the EIU) or the
conduct of ICANN staff. Counsel's response that he doubted whether
consideration was given relied solely upon the BGC's position that the EIU
was not obligated to comply with the Bylaws. Regardless of whether that
position is correct, ICANN acknowledges that the conduct of ICANN staff
(as described supra, at f[{[89-101) is bound by the Articles, Bylaws, and

AGB. ICANN's arguinent fails to recognize that in any event the conduct
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of ICANN staff is properly the subject of review by the BGC when raised in
a Request for Reconsideration, yet no such review of the allegedly
discriminatory and non-transparent conduct of ICANN staff was
undertaken by the BGC.

114.0One of the questions on which an IRP Panel is asked to “focus” is
whether the BGC “exercise[d] due diligence and care in having a
reasonable amount of facts” in front of it. In making this determination, the
Panel must look to the allegations in order to determine what facts would
have assisted the BGC in making its determination.

115. As discussed, supra, at ] 51 and 94 - 95, the requestor argued that
the EIU repeatedly referred to “research” it had performed in making its
assessment, without disclosing the nature of the research, the source(s) to
which it referred, the methods used, or the information obtained. This is

effectively an allegation of lack of transparency.

116. Transparency was yet another of the principles which an applicant
for the position of Community Priority Evaluator, such as EIU, was
required to respect. Iindeed‘ an applicant for the position was required to
submit a plan to ensure that transparency would be respected in the

evaluation process. See, generally, supra, {1 17 — 18.

117. Transparency is one of the essential principles in ICANN'’s creation

documents, and its name reverberates through its Articles and Bylaws.
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118. In ICANN'’s Articles of Incorporation, Article 4 refers to “open and
transparent processes.” Among the Core Values listed in its Bylaws
intended to “guide the decisions and actions of ICANN" is the
‘employ[ment of] open and transparent policy development mechanisms.”

Bylaws, Art. |, § 2.7.

119. Indeed, ICANN devotes an entire article in its bylaws to the subject.
Article Il of the Bylaws is entitled, “TRANSPARENCY." [t states that
“ICANN and its constituent bodies shall operate to the maximum extent
feasible in an open and transparent manner and consistent with

procedures designed to ensure fairness.” Bylaws, Art. I, § 1

120. Moreover, in the very article that establishes the Reconsideration
pracess and the Independent Review Process, it states in Section 1,

entitled "PURPOSE"”

In carrying out its mission as set out in these Bylaws, ICANN
should be accountable to the community for operating in a
manner that is consistent with these Bylaws, and with due
regard for the core values set forth in Article | of these
Bylaws. The provisions of this Article, creating processes for
reconsideration and independent review of ICANN actions
and periodic review of ICANN's structure and procedures,
are intended to reinforce the various accountability
mechanisms otherwise set forth in these Bylaws, including
the transparency provisions of Article Ill. Emphasis added.

121. By their very terms, these obligations govern conduct not only by

the Board, but by "ICANN," which necessarily includes its staff.

122. It seems fair to say that transparency is one of the most important of
ICANN's care values binding on both the ICANN Board and the ICANN
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staff, and one that its contractor, EIU, had pledged to follow in its work for
ICANN. The BGC had an obligation to determine whether ICANN staff
and the EIU complied with these obligations. An IRP Panel is charged
with determining whether the Board, which includes the BGC, complied
with its obligations under the Articles and the Bylaws. The failure by the
BGC to undertake an examination of whether ICANN staff or the EIU in
fact complied with those obligations is itself a failure by the Board to

comply with its obligations under the Articles and Bylaws.

123. Has the BGC been given the tools necessary to gather this
information as Part of the Reconsideration process? The section on
reconsideration (Bylaws, Art. IV, Section 2) provides it with those tools. It
gives the BGC the power to “conduct whatever factual-investigation is
deemed appropriate” and to “request additional written submissions from
the affected party, or from other parties.” Bylaws, Art. IV, § 2.3, d and e.
The BGC is entitled to “ask the ICANN staff for its views on the matter,
which comments shall be made publicly available on the website.”
Bylaws, Art. 1V, §2.11. The BGC is also empowered to “request
information relevant to the request from third parties, and any information
collected from third parties shall be provided to the requestor [for

reconsideration].” Bylaws, Art. IV, § 2.13.

124. The requestor for reconsideration in this case also complained that
the standards applied by the ICANN staff and the EIU to its applications
were different from those that the ICANN staff and EIU had applied to
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other successful applicants. If this were frue, the EIU would not only have
failed to respect the principles of fairness and non-discrimination it had
assured ICANN that it would respect, it would not have lived up to its own
assurance to all applicants for CPEs in its CPE Guidelines (Exhibit R-1)
that “consistency of approach in scoring applications will be of particular

importance.” See, supra, Y 18 and 83.

125. The BGC need cnly have compared what the ICANN staff and EIU did
with respect to the CPEs at issue to what they did with respect to the
successful CPEs to determine whether the ICANN staff and the EIU treated
the requestor in a fair and non-discriminatory manner. The facts needed
were more than reasonably at hand. Yet the BGC chose not to test Dot
Registry’s allegations by reviewing those facts. It cannot be said that the
BGC exercised due diligence and care in having a reasonable amount of

facts in front of it.

126. The Panel is called upon by Bylaws Art. IV.3.4 to focus on whether
the Board, in denying Dot Registry’'s Reconsideration Requests, exercised
due diligence and care in having a reasonable amount of facts in front of it
and exercised independent judgment in taking decisions believed to be in
the best interest of ICANN. The Panel has considered above whether the
BGC complied with its “due diligence” duty. Here the Panel considers
whether the BGC complied with its “independent judgment” duty.

127. The Panel has no doubt that the BGC believes its denials of the Dot
Registry Reconsideration Requests were in the best interests of ICANN.
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However, the record makes it exceedingly difficult to conclude that the
BGC exercised independent judgment in taking those decisions. The only
documentary evidence in the record in that regard is the text of the
Reconsideration Decisions themselves and the minutes of the BGC
meeting at which those decisions were taken. No witness statements or
testimony with respect to those decisions were presented by ICANN, the
only party to the proceeding who could conceivably be in possession of
such evidence.

128.The silence in the evidentiary record, and the apparent use by ICANN
of the attorney-client privilege and the litigation work-product privilege to
shield staff work from disclosure to the Panel, raise serious questions in
the minds of the majority of the Panel members about the BGC's
compliance with mandatory obligations in the Bylaws to make public the
ICANN staff work on which it relies in reaching decisions about
Reconsideration Requests.

129. Bylaws Art. IV.2.11 provides that “The Board Governance Committee
may ask the ICANN staff for its views on the matter, which comments shall
be made publicly available on the Website.”

130. Bylaws Art. 1V.2.14 provides that “The Board Governance Committee
shall act on a Reconsideration Request on the basis of the public written
record, including information submitted by the party seeking

reconsideration or review, by the ICANN staff, and by any third party.”
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131. Elsewhere in the Bylaws and the Articles of Incorporation, as
discussed above, ICANN undertakes general duties of transparency and
accountability that are also implicated by ICANN's decision to shield
relevant staff work from public disclosure by structuring the staff work to
benefit from legal privilege.

132. The documents disclosed by ICANN to the Panel pursuant to the
Panel's document orders do not include any documents sent from BGC
members to ICANN staff or sent from any Board members to any other
Board members. The privilege log submitted by ICANN in these
proceedings does not list any documents either sent from Board members
to any ICANN staff or sent from any Board member to any other Board
member, only a small number of documents sent from ICANN staff to the
BGC. The only documents of the BGC that were disclosed to the Panel
are the denials of the relevant Reconsideration Request themselves, the
agendas for the relevant BGC meetings found on the ICANN website, and
the Minutes of those meetings also found on the ICANN website.

133. No documents from ICANN staff to the BGC have been disclosed to
the Panel. The privilege log lists one document, dated July 18, 2014,
which appears to be the ICANN in-house legal counsel submission to the
BGC of the “board package” for the July 24, 2014 BGC meeting at which
Dot Registry’s Reconsideration Requests were considered. The Panel
infers that package included an agenda for the meeting, the CPEs

themselves and draft denials prepared by ICANN staff, consistent with a
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statement to that effect by ICANN counsel at the hearing. As explained by
ICANN counsel at the hearing, that package also apparently included
ICANN staff recommendations regarding the CPEs and the
Reconsideration Requests, prepared by ICANN legal counsel. The Panel
presumes the “package” also included Dot Registry’s Reconsideration
Requests, setting out Dot Registry’s views arguing for reconsideration.
134. There is nothing in either the document production record or the
privilege log to indicate that the denials drafted by ICANN staff were
modified in any manner after presentation by staff to the BGC. Rather,
from that record it would appear that the denials were approved by the
BGC without change. It is of course possible that changes were in fact
made to the draft denials involving ICANN legal counsel, but not produced
to the Panel. However, nothing in the privilege log indicates that to be the
case.

135.The privilege log submitted by ICANN in this proceeding also lists one
other document dated August 15, 2014, which appears to be the “board
package” for the August 22, 2014 BGC meeting at which the BGC inter
alia approved the Minutes for the July 24 BGC meeting. Since the agenda
and the Minutes for that August 22 meeting, as available on the ICANN
website, do not show any reference to the gTLDs at issue in this IRP, it
would appear that the material in the August 15 privileged document
related to this dispute is only the draft of the Minutes for the July 24 BGC

meeting, which Minutes were duly approved at the August 22 BGC
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meeting according to the Minutes for that latter meeting. Thus, the August
15 privileged document adds little to assist the Panel in deciding whether
the Board exercised the requisite diligence, due care and independent
judgment.

136. Every other document listed on the privilege log is an internal ICANN
staff document, not a BGC document.

137. From this disclosure and from statements by ICANN counsel at the
hearing, the Panel considers that no documents were submitted to the
BGC for the July 24, 2014 BGC meeting other than the agenda for the
meeting, the CPEs and Dot Registry’s Reconsideration Requests
themselves, ICANN staff's draft denials of those Reconsideration
Requests, and explanatory recommendations to the BGC from ICANN
staff in support of the denials. Moreover, it appears the BGC itself and its
members generated no documents except the denials themselves and the
related BGC Minutes. ICANN asserted privilege for all materials sent by
ICANN staff to the BGC for the BGC meeting on the Reconsideration
Requests.

138. The production by ICANN of BGC documents was an issue raised
expressly by the unanimous Panel in Paragraph 2 of Procedural Order No.
4, issued May 27, 2015:

Among the documents produced by ICANN in response to the Panel’'s
document production request, the Panel expected to find documents that
indicated that the ICANN Board had considered the recommendations
made by the EIU concerning Claimant’'s Community Priority requests, that

the ICANN board discussed those recommendations in a meeting of the
Board or in a meeting of one or more of its committees or subcommittees
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or by its staff under the ICANN Board's directio