11 June 2018

Heather Forrest
Chair, GNSO Council

Dear Heather Forrest:

Subsequent to the email sent by David Olive on 11 June 2018, | would like to formally thank
you for your letter dated 8 June 2018 and respond to the (then) outstanding questions as
identified in your letter. Mr. Olive sent this same message via email so that it could be
received in time for the GNSO Council’s Extraordinary Meeting which took place on 12 June
2018. May this letter serve as formal notice for posting on the ICANN Correspondence page:
https://www.icann.org/resources/pages/correspondence.

Hereby the responses to the outstanding questions identified:

SCOPE:

(5) The Temporary Specification reasoning for including WHOIS as a security and stability
issue is based o

n the new ICANN Bylaws; at time of contract signing, that wasn’t the case. Doesn’t that open
a possible avenue to challenge it altogether? Wouldn’t phasing the EPDP allowing a quick
Consensus Policy made of uncontroversial parts of the Temp Spec increase the assurances
that this wouldn’t hamper ICANN Org’s compliance ability?

The Board has not had time yet to discuss this question but once it does, it will provide its
feedback to the GNSO Council.

(8) The Temporary Specification covers a number of additional policies that go beyond the
requirements of the RA and RAA as they relate to Registration Data Directory Services. How
does the Board believe the GNSO Council should handle these areas of overlap?

The GNSO Council may want to consider taking the same approach that it currently uses in
policy development processes for considering existing consensus policies that may be
impacted by a proposed new consensus policy. However, the Board and ICANN Org stand
ready to work with the GNSO Council on these issues as needed and if/when they arise.

(9) Does ICANN have/will ICANN develop a list of policies and contractual clauses that are
impacted by the temporary specification (beyond what is currently identified in the Annex)?
This would help with scoping the work.

ICANN Org is preparing a document that will show which areas of the existing agreements
and consensus policies are changed as a result of the GDPR. It is expected that this
document will be shared with the GNSO Council prior to its meeting.

(11) How does the Board expect the EPDP to follow and/or to incorporate ICANN's ongoing
legal strategy and the decisions of EU country courts?
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Ongoing discussions and pending court cases could have an impact on issues such as these,
but the PDP on the temporary specification is not expected to deliberate on these issues,
unless these are reflected in modifications that are made by the ICANN Board to the
temporary specification.

PARTICIPATION:

(3) What is the Board's expectation with regard to the Council's ongoing communication
with Board/involvement of Board during the scoping process? (In particular here the notes
reflect our discussion on the need for instant two-way consultation between the Board and
the GNSO Council. As follow-up questions, it would be helpful if the Board could consider its
ability and willingness to appoint a liaison to the EPDP to facilitate this communication on
ongoing basis, and further reflect on the role of the Board once the PDP is established and
working.)

As suggested during the meeting, if welcomed by the GNSO Council, the Board would be
more than happy to appoint one or two liaisons to the PDP Team to facilitate
communication on an ongoing basis.

Per your subsequent letter of 19 June 2018, the Board is happy to hear that these answers
helped facilitate the Extraordinary Council meeting of 11 June and we thank you for the
acknowledgment. As noted above, | also expect to send you the list of policies and
contractual clauses that are impacted by the temporary specification as soon as it is
available.

Sincerely,

Lf-_/(uiw — 4@% 1‘1%

—

Cherine Chalaby
Chair, ICANN Board of Directors

L]
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Temp Spec Section Impact in Registry Agreement | Impact in Registrar Additional Details
Accreditation Agreement

Section 1: Scope

® 11,12 N/A N/A

® 1.3: The requirements of this ® The requirements of Temp ® The requirements of
Temporary Specification supersede Spec supersede those of Temp Spec supersede
and replace the requirements RA, as applicable those of RAA, as
contained in Registry Operator’s applicable

Registry Agreement and Registrar’s
Registrar Accreditation Agreement
regarding the matters contained in
this Temporary Specification. To the
extent there is a conflict between
the requirements of this Temporary
Specification and the requirements
of Registry Operator’s Registry
Agreement and Registrar’s
Registrar Accreditation Agreement,
the terms of this Temporary
Specification SHALL control, unless
ICANN determines in its reasonable
discretion that this Temporary
Specification SHALL NOT control.
For purposes of clarity, unless
specifically addressed and modified
by this Temporary Specification, all
other requirements and obligations
within Registry Operator’s Registry
Agreement and Registrar’s
Registrar Accreditation Agreement
and consensus policies remain
applicable and in force

Section 2: Definitions ® N/A. The Temp Spec ® N/A. The Temp Spec
includes new definitions. All includes new definitions.
capitalized terms not All capitalized terms not
otherwise defined in the otherwise defined in the
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Temp Spec Section

Impact in Registry Agreement

Impact in Registrar
Accreditation Agreement

Additional Details

Temp Spec have the
meaning defined in the
Registry Agreement or
Registrar Accreditation
Agreement, as applicable.

Temp Spec have the
meaning defined in the
Registry Agreement or
Registrar Accreditation
Agreement, as applicable.

Section 3: Policy Effective Date

® N/A. The effective date is a
new term of the Temp Spec.

® N/A. The effective date is
a new term of the Temp
Spec.

Section 4: Lawfulness and Purposes of
Processing gTLD Registration Data

® N/A. The provisions
concerning the lawfulness
and purposes of processing
gTLD registration data is a
new provision of the Temp
Spec and does not map to
specific provisions in the
Registry Agreement.

® N/A. The provisions
concerning the lawfulness
and purposes of
processing gTLD
registration data is a new
provision of the Temp
Spec and does not map to
specific provisions of the
RAA.

Section 5: Requirements Applicable to
Registry Operators and Registrars

® 5.1: Publication of Registration
Data. Registry Operator and
Registrar MUST comply with the
requirements of, and MUST provide
public access to Registration Data
in accordance with, Appendix A.

The Temp Spec modifies the
following requirements in the
Base New gTLD Registry
Agreement concerning the
publication of registration data:
® Article 2.5: Publication of
Registration Data. Registry
Operator shall provide public
access to registration data in
accordance with
Specification 4.
®© Specification 4 "Registration
Data Publication Services,"
Section 1 "Registration Data
Directory Services"

The Temp Spec modifies the

following requirements of the

RAA:

® Section 1 of the
Registration Data
Directory Service
(WHOIS) Specification
concerning publication of
registration data.

® Section 3.5.5.5
concerning consent for
processing registration
data.

®© Also impacts

Provision 10 of the

Registry
Registration Data
Directory Services
Consistent
Labeling and
Display Policy.
This provision of
the Consistent
Labeling and
Display Policy
establishes
requirements for

Registry Operators
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Temp Spec Section

Impact in Registry Agreement

Impact in Registrar
Accreditation Agreement

Additional Details

For Registry Agreements not
modeled on Base New gTLD
Registry Agreement, the
comparable provisions are
generally found in the Whois
Specification, which is included
as an Appendix to the Registry
Agreement.

that are permitted
to provide
redacted RDDS
output.

® b5.2: Registrar and Registry Operator
Service Level Agreement. Registry
Operator and Registrar
acknowledge that in its
implementation of a Registration
Data Access Protocol (RDAP)
service, they MUST comply with
additional Service Level
Agreements. ICANN and the
contracted parties will negotiate in
good faith the appropriate service
levels agreements by 31 July 2018.
If the contracted parties and ICANN
are unable to define such Service
Level Agreements through good
faith negotiations by such date,
ICANN will require Registrar and
Registry Operator to comply with
Service Levels that are comparable
to those service levels already
existing in their respective
agreements with respect to RDDS.

® The Temp Spec will modify
Specification 10, "Registry
Performance Specifications,"
Section 2, "Service Level
Agreement Matrix". The
modification will impose
service level requirements
for the RDAP service.

® The Temp Spec will

modify Registration Data
Directory Service
(WHOIS) Specification,
Section 2, "Service Level
Agreement for
Registration Data
Directory Services". The
modification will impose
service level requirements
for the RDAP service.
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Temp Spec Section

Impact in Registry Agreement

Impact in Registrar
Accreditation Agreement

Additional Details

® b5.3: Registry Operator and Registrar
MUST comply with the additional
requirements concerning
Registration Data escrow
procedures set forth in Appendix B
attached hereto (“Appendix B”).

The Temp Spec modifies the

following requirements of the

Base New gTLD Registry

Agreement:

© Article 2.3: Registry
Operator shall comply with
the registry data escrow
procedures set forth in
Specification 2, "Data
Escrow Requirements,"
within fourteen (14) calendar
days after delegation

® Specification 2, "Data
Escrow Requirements”, Part
B

For Registry Agreements not
modeled on Base new gTLD
Registry Agreement, the
comparable provisions are
generally found in the Data
Escrow Specification, which is
included as an Appendix to the
Registry Agreement.

The Temp Spec modifies the

following requirements of the

RAA:

® Specification on Privacy
and Proxy Registrations,
Section 2.5: "Escrow of
P/P Customer
Information”

® "Registrar Obligations,"
Section 3.6: "Data
Escrow"

® 5.4: Data Processing Requirements.
Registry Operator and Registrar
MUST comply with the requirements
of, and MUST Process Personal
Data in accordance with the terms
and conditions set forth in Appendix
C attached hereto (“Appendix C”).

® The Temp Spec modifies
Section 2.18 of the Base
New gTLD Registry
Agreement, which includes
provisions governing
Registry Operator's handling
of personal data.

® For Registry Agreements not
modeled on the Base New
gTLD Registry Agreement,

The Temp Spec modifies the

following provisions of the

RRA concerning registrar's

handling of personal data:

® "Registrar Obligations,"
Subsection 3.7.7.4
establishing the contents
of notices to registered
name holders.
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Temp Spec Section

Impact in Registry Agreement

Impact in Registrar
Accreditation Agreement

Additional Details

the comparable provisions
are generally found in
Section 3.1 - Covenants of
Registry Operator.

® "Registrar Obligations,"
Subsection 3.7.7.5: "The
Registered Name Holder
shall consent to the data
processing referred to in
Subsection 3.7.7.4."

® b5.5: International Data Transfers

between Registry Operator,
Registrar, and ICANN

® N/A. The existing Registry
Agreements do not include
specific requirements
governing international data
transfers between Registry
Operator, Registrar, and
ICANN.

® N/A. The existing RAA
does not include specific
requirements governing
international data
transfers between
Registry Operator,
Registrar, and ICANN.

5.6: Uniform Rapid Suspension
(URS). Registry Operator and
Registrar MUST comply with the
additional requirements for the 17
October 2013 URS High Level
Technical Requirements for
Registries and Registrars set forth
in Appendix D attached hereto
(“Appendix D”).

The existing provisions in the
Base New gTLD Registry
Agreement (Specification 7)
requiring compliance with the
URS remain unchanged.
However, the Temp Spec
modifies the URS High Legal
Technical Requirements and the
URS Rules. See "Additional
Details" for further information.

The existing provisions in the
RAA (Section 3.8) requiring
compliance with the URS
remain unchanged. However,
the Temp Spec madifies the
URS High Legal Technical
Requirements and the URS
Rules. See "Additional
Details" for further
information.

The Temp Spec
modifies Section 3 of
the URS Rules, which
establishes the
information required to
be submitted as part
of URS complaint.
(See Temp Spec,
Appendix D)

5.7: ICANN Contractual Compliance.

Registry Operator and Registrar
MUST provide reasonable access to
Registration Data to ICANN upon
reasonable notice and request from
ICANN for the purpose of
investigating compliance-related
inquiries and enforcement of the
Registry Agreement, Registrar

® N/A. The provisions
concerning reasonable
access to registration data
for compliance-related
inquires is a new provision of
the Temp Spec.

® The Temp Spec modifies
existing requirements in
Section 3.4.2 of the RAA
concerning data available
to ICANN for compliance-
related inquiries.
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Temp Spec Section

Impact in Registry Agreement

Impact in Registrar
Accreditation Agreement

Additional Details

Accreditation Agreement, and
ICANN Consensus Policies.

Section 6: Requirements Applicable to
Registry Operators Only

® 6.1: Bulk Registration Data Access
to ICANN: Registry Operator MUST
comply with, and MUST provide
ICANN with periodic access to
Registration Data in accordance
with Appendix F attached hereto
(“Appendix F”).

The Temp Spec modifies the
following sections of the Base
New gTLD Registry Agreement
requiring Registry Operators to
provide, at a minimum, periodic
bulk access to "Thin"
WHOIS/RDDS data to ICANN:
®© Specification 4, "Registration
Data Publication Services,"
Section 1 "Registration Data
Directory Services"
®© Specification 4, "Registration
Data Publication Services,"
Section 3.1.1, "Contents"
(also called “Whois Data
Specification — ICANN” in
some agreements).
® Specification 4, "Registration
Data Publication Services,"
Section 3, "Bulk Registration
Data Access to ICANN"

For Registry Agreements not
modeled on Base New gTLD
Registry Agreement, the
comparable provisions are
generally found in the Whois
Specification, which is included
as an Appendix to the Registry
Agreement.

® N/A
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Temp Spec Section

Impact in Registry Agreement

Impact in Registrar
Accreditation Agreement

Additional Details

® 6.2. Registry Monthly Reports.
ICANN and Registry Operators will
negotiate in good faith appropriate
additional reporting requirements

with respect to its implementation of

RDAP by 31 July 2018. If ICANN and
Registry Operators are unable to
define such additional reporting
requirements through good faith
negotiations by such date, ICANN
will require Registry Operator to
comply with additional reporting

requirements that are comparable to
those already existing in its Registry

Agreement with respect to RDDS.

The Temp Spec will modify the

following sections of the Base

New gTLD Registry Agreement

to address monthly reporting

obligations for the RDAP

service:

®© Article 2.4, "Monthly
Reporting"”

® Specification 3, " Format and
Content for Registry
Operator Monthly Reporting"

For Registry Agreements not
modeled on Base RA, the
comparable provisions are
generally found in the Registry
Operator's Monthly Report
requirements, which is included
as an Appendix to the Registry
Agreement.

® N/A

® 6.3: Registry-Registrar Agreements

® The Temp Spec does not
change the existing
requirement for Registry
Operator to use a uniform
non-discriminatory
agreement with all registrars
authorized to register names
in the TLD (see Section 2.9
of the Base New gTLD
Registry Agreement and
Section 7.1 of Registry
Agreements not modeled on
the Base New gTLD
Registry Agreement).

®© N/A
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Temp Spec Section

Impact in Registry Agreement

Impact in Registrar
Accreditation Agreement

Additional Details

However, the Temp Spec
adds an additional obligation
for Registry Operators to
include in their registry-
registrar agreements certain
data processing
requirements concerning the
handling of personal data.

Section 7: Requirements Applicable to
Registrars Only

® 7.1: Notices to Registered Name

Registrar SHALL provide notice to
each existing, new or renewed
Registered Name Holder stating...

Holders Regarding Data Processing.

® N/A

® The Temp Spec modifies
"Registrar Obligations,"
Subsection 3.7.7.4 of the
RAA, which establishes
the minimum information
required to be included in
notices that registrars are
obligated to send to new
or renewed registered
name holders.

® 7.2. Additional Publication of
Registration Data

® The Temp Spec modifies the
existing provisions in Section
12 of the Registry
Registration Data Directory
Services Consistent
Labeling and Display Policy,
which establishes the
conditions under which the
Registry Operator may
output additional
WHOIS/RDDS fields.

® N/A

® 7.3. Uniform Domain Name Dispute
Resolution Policy. Registrar MUST
comply with the additional

® N/A

® The existing provisions in
the RAA (Section 3.8)
requiring compliance with

The Temp Spec
modifies Section 3 of
the UDRP Rules,
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Temp Spec Section

Impact in Registry Agreement

Impact in Registrar
Accreditation Agreement

Additional Details

requirements for the Rules for the
Uniform Domain Name Dispute
Resolution Policy set forth in
Appendix E attached hereto
(“Appendix E”).

the UDRP remain
unchanged. However, the
Temp Spec modifies the
UDRP Rules. See
"Additional Details" for
further information.

which establishes the
information required to
be submitted as part
of UDRP complaint.
(See Temp Spec,
Appendix E)

® 7.4: Transfer Policy. Registrar MUST | ® N/A ® N/A The Temp Spec
comply with the supplemental modifies Section 2 of
procedures to the Transfer Policy the Transfer Policy,
set forth in Appendix G attached which establishes the
hereto (“Appendix G”). process for the
gaining registrar to
authorize a transfer
request. (See Temp
Spec, Appendix G)
Section 8: Miscellaneous ® N/A ® N/A
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