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These procedures supplement the International Centre for Dispute
Resolution's International Arbitration Rules in accordance with the
independent review procedures set forth in Article IV, Section 3 of
the ICANN Bylaws.

1. Definitions
In these Supplementary Procedures:
DECLARATION refers to the decisions/opinions of the IRP PANEL.

ICANN refers to the Internet Corporation for Assigned Names and
Numbers.
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ICDR refers to the International Centre for Dispute Resolution, which
has been designated and approved by ICANN's Board of Directors as the
Independent Review Panel Provider (IRPP) under Article IV, Section 3
of ICANN's Bylaws.

INDEPENDENT REVIEW or IRP refers to the procedure that takes place
upon the filing of a request to review ICANN Board actions or
inactions alleged to be inconsistent with ICANN's Bylaws or Articles
of Incorporation

INTERNATIONAL DISPUTE RESOLUTION PROCEDURES OR RULES refer to the
ICDR's International Arbitration Rules that will govern the process in
combination with these Supplementary Procedures.

IRP PANEL refers to the neutral(s) appointed to decide the issue(s)
presented. The IRP will be comprised of members of a standing panel
identified in coordination with the ICDR. Certain decisions of the IRP
are subject to review or input of the Chair of the standing panel.In
the event that an omnibus standing panel: (i) is not in place when
an IRP PANEL must be convened for a given proceeding, the IRP
proceeding will be considered by a one- or three-member panel
comprised in accordance with the rules of the ICDR; or (ii) is in
place but does not have the requisite diversity of skill and
experience needed for a particular proceeding, the ICDR shall
identify and appoint one or more panelists, as required, from
outside the omnibus standing panel to augment the panel members for
that proceeding.

2. Scope

The ICDR will apply these Supplementary Procedures, in addition to the
INTERNATIONAL DISPUTE RESOLUTION PROCEDURES, in all cases submitted to
the ICDR in connection with the Article IV, Section 3(4) of the ICANN
Bylaws. In the event there is any inconsistency between these
Supplementary Procedures and the RULES, these Supplementary Procedures
will govern. These Supplementary Procedures and any amendment of them
shall apply in the form in effect at the time the request for an
INDEPENDENT REVIEW is received by the ICDR.

3. Number of Independent Review Panelists

Either party may elect that the request for INDEPENDENT REVIEW be
considered by a three-member panel: the parties’ election will be
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taken into consideration by the Chair of the standing panel convened
for the IRP, who will make a final determination whether the matter is
better suited for a one- or three-member panel.

4. Conduct of the Independent Review

The IRP Panel should conduct its proceedings by electronic means to
the extent feasible. Where necessary, the IRP Panel may conduct
telephone conferences. In the extraordinary event that an in-person
hearing is deemed necessary by the panel presiding over the IRP
proceeding (in coordination with the Chair of the standing panel
convened for the IRP, or the ICDR in the event the standing panel is
not yet convened), the in-person hearing shall be limited to argument
only; all evidence, including witness statements, must be submitted in
writing in advance. Telephonic hearings are subject to the same
limitation.

The IRP PANEL retains responsibility for determining the timetable for
the IRP proceeding. Any violation of the IRP PANEL’s timetable may
result in the assessment of costs pursuant to Section 10 of these
Procedures.

5. Written Statements

The initial written submissions of the parties shall not exceed 25
pages each in argument, double-spaced and in 12-point font. All
necessary evidence to demonstrate the requestor’s claims that ICANN
violated its Bylaws or Articles of Incorporation should be part of the
submission. Evidence will not be included when calculating the page
limit. The parties may submit expert evidence in writing, and there
shall be one right of reply to that expert evidence. The IRP PANEL
may request additional written submissions from the party seeking
review, the Board, the Supporting Organizations, or from other
parties.

6. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW
where the requestor has not demonstrated that it meets the standing
requirements for initiating the INDEPENDENT REVIEW.

Summary dismissal of a request for INDEPENDENT REVIEW is also
appropriate where a prior IRP on the same issue has concluded through
DECLARATION.
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An IRP PANEL may also dismiss a querulous, frivolous or vexatious
request for INDEPENDENT REVIEW.

7. Interim Measures of Protection

An IRP PANEL may recommend that the Board stay any action or decision,
or that the Board take any interim action, until such time as the
Board reviews and acts upon the IRP declaration. Where the IRP PANEL
is not yet comprised, the Chair of the standing panel may provide a
recommendation on the stay of any action or decision.

8. Standard of Review

The IRP is subject to the following standard of review: (i) did the
ICANN Board act without conflict of interest in taking its decision;
(ii) did the ICANN Board exercise due diligence and care in having
sufficient facts in front of them; (iii) did the ICANN Board members
exercise independent judgment in taking the decision, believed to be
in the best interests of the company?

If a requestor demonstrates that the ICANN Board did not make a
reasonable inquiry to determine it had sufficient facts available,
ICANN Board members had a conflict of interest in participating in the
decision, or the decision was not an exercise in independent judgment,
believed by the ICANN Board to be in the best interests of the
company, after taking account of the Internet community and the global
public interest, the requestor will have established proper grounds
for review.

9. Declarations

Where there is a three-member IRP PANEL, any DECLARATION of the IRP
PANEL shall by made by a majority of the IRP PANEL members. If any IRP
PANEL member fails to sign the DECLARATION, it shall be accompanied by
a statement of the reason for the absence of such signature.

10. Form and Effect of an IRP Declaration

a. DECLARATIONS shall be made in writing, promptly by the IRP PANEL,
based on the documentation, supporting materials and arguments
submitted by the parties.

b. The DECLARATION shall specifically designate the prevailing
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party.

c. A DECLARATION may be made public only with the consent of all
parties or as required by law. Subject to the redaction of
Confidential information, or unforeseen circumstances, ICANN will
consent to publication of a DECLARATION if the other party so
request.

d. Copies of the DECLARATION shall be communicated to the parties by
the ICDR.

11. Costs

The IRP PANEL shall fix costs in its DECLARATION. The party not
prevailing in an IRP shall ordinarily be responsible for bearing all
costs of the proceedings, but under extraordinary circumstances the
IRP PANEL may allocate up to half of the costs to the prevailing
party, taking into account the circumstances of the case, including
the reasonableness of the parties' positions and their contribution to
the public interest.

In the event the Requestor has not availed itself, in good faith, of
the cooperative engagement or conciliation process, and the requestor
is not successful in the Independent Review, the IRPPANEL must award
ICANN all reasonable fees and costs incurred by ICANN in the IRP,
including legal fees.

12. Emergency Measures of Protection
Article 37 of the RULES will not apply.

©2011 American Arbitration Association, Inc. All rights reserved. These rules are the
copyrighted property of the American Arbitration Association (AAA) and are intended to
be used in conjunction with the AAA's administrative services. Any unauthorized use or
modification of these rules may violate copyright laws and other applicable laws.
Please contact 800.778.7879 or websitemail@adr.org for additional information.
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INDEPENDENT REVIEW PROCESS
INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION
ICDR Case No. 01-14-0001-5004

In the matter of an Independent Review

DOT REGISTRY, LLC,

Claimant

And

INTERNET CORPORATION FOR ASSIGNED NAMES AND NUMBERS,

Respondent

PROCEDURAL ORDER NO. 12
February 25, 2016

Independent Review Panel:

The Honorable Charles N. Brower
Mark Kantor

M. Scott Donahey, Chair
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. The Panel will conduct a one day hearing by video conference (the “Hearing”) on
Tuesday, March 29, 2016, beginning at 11:00 a.m. EST, and concluding no later
than 7:00 p.m. EST. Panelists Brower and Kantor will be present at the Jones,
Day Offices in Washington DC. Panelist Brower’s assistant, Michael Daly, will
also be present. Counsel for Claimant and representatives from Claimant will be
present, and an attorney from Respondent’s counsel may also be present.
Panelist Donahey will be present at the Jones, Day offices in Los Angeles.
Counsel for Respondent and representatives from Respondent will be present,
and an attorney from Claimant’s counsel may also be present.

. There will be no live percipient or expert witness testimony of any kind permitted
at the hearing, nor may a party attempt to produce new or additional evidence.
Only the parties’ prior written witness statements and documents previously
produced and accepted will be considered by the Panel. The Panel will hear
argument and ask questions of counsel.

. Claimant will be given up to two and one-half hours, to be divided between an
opening presentation and a closing presentation as Claimant sees fit.
Respondent shall be given up to two and one-half hours to be divided between a
rebuttal to Claimant’s opening presentation and a sur-rebuttal as Respondent
sees fit. A lunch break will be taken between 1:30 p.m. and 2:30 p.m. EST. The
remaining two hours are set aside for questions from the Panel.

. A stenographic transcript of the proceeding will be made, and a copy of the
transcript will be made available to each of the Panelists.

. The video conference facility will permit the Panelists to conduct “off the record”
communications among the Panel members during the course of the
proceedings.

. Hard copies of all documents and PowerPoint presentations produced shall be
made available to each of the Panelists on the day of the video conference
hearing in the respective locations.

. The Panel requests that in each party’s presentation at the hearing, it address
the burden of proof as to each subject to be addressed, including the three areas
of focus set forth in the ICANN Bylaws, Article IV, Section 3, paragraph 4.

. Following completion of the hearing, the Panel will determine whether it will
entertain post-hearing written submissions, and, if any, what subjects it would like
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such submissions to address. After considering the evidence adduced prior to
the hearing, the parties’ arguments at the hearing, and any post-hearing
submissions, the Panel will issue its written Determination in this matter.

On behalf of the Panel,

=t e

M. Scott Donahey, Chair
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Becton, Dickinson and Co. v. Tyco Healthcare Group, LP, 616 F.3d 1249 (2010)

95 U.S.P.Q.2d 1752

KeyC te Ye ow F ag Negat ve Treatment
Dec ned to Extend by MAZ Encrypt on Techno og es, LLC v. Lenovo
(Un ted States) Inc., D.De ., June 30,20 5

616 F.3d 1249
United States Court of Appeals,
Federal Circuit.

BECTON, DICKINSON AND
COMPANY, Plaintiff-Cross Appellant,
V.

TYCO HEALTHCARE GROUP,
LP, Defendant—Appellant.

Nos. 2009—1053, 2009—1111.

July 29, 2010.
|
Rehearing and Rehearing En
Banc Denied Oct. 4, 2010.

Synopsis

Background: In infringement suit brought
by assignee of patent directed toward a
safety needle designed to prevent accidental
needle stick injuries, the United States
District Court for the District of Delaware,
Gregory M. Sleet, Chief Judge, 2008 WL
4610220, entered judgment based on finding
that competitor's safety needles and blood
collection devices literally infringed patent
claims, and competitor appealed.

[Holding:] The Court of Appeals, Mayer,
Circuit Judge, held that “spring means”
limitation in claims of patent was a “means-
plus-function™ limitation and required that
the spring means be a separate structural
element from the hinged arm.

WESTLAW
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Reversed.

Gajarsa, Circuit Judge, filed dissenting
opinion.

Attorneys and Law Firms

*1250 William F. Lee, Wilmer Cutler
Pickering Hale and Dorr LLP, of Boston,
MA, argued for plaintiff-cross appellant.
With him on the brief were William
G. McElwain, Amy K. Wigmore, Todd
C. Zubler and Arthur W. Coviello, of
Washington, DC.

Frank P. Porcelli, Fish & Richardson P.C.,
of Boston, MA, argued for defendant-
appellant. With him on the brief were John

M. Skenyon, and Juanita R. Brooks, of San
Diego, CA.

Before GAJARSA, LINN, and MAYER,
Circuit Judges.

Opinion

Opinion for the court filed by Circuit
Judge MAYER. Dissenting opinion filed by
Circuit Judge GAJARSA.

MAYER, Circuit Judge.

Tyco Healthcare Group, LP (“Tyco”)
appeals a judgment of the United States
District Court for the District of Delaware
entered after a jury determined that Tyco's
Monoject Magellan™ safety needles and

blood collection devices literally infringed
claims 1 4, 6, 12, 13, 15, 24 and 27 of U.S.



Becton, Dickinson and Co. v. Tyco Healthcare Group, LP, 616 F.3d 1249 (2010)

95 U.S.P.Q.2d 1752

Patent No. 5,348,544 (the “#544 patent™).
Because we conclude that the district court
incorrectly construed the “spring means”
limitation of the asserted claims and erred
in denying Tyco's motion for judgment as a
matter of law (“JMOL”), we reverse.

BACKGROUND

Becton,  Dickinson and  Company
(“Becton™) is the assignee of the #544
patent, which is directed toward a safety
needle designed to prevent accidental needle
stick injuries. The safety shield, or needle
guard, of the patented invention is initially
positioned at the base of the needle, next
to the needle hub. This is called the “first
position” and is shown in figure 2 of the #
544 patent.

SN
ri6zn n‘]’i’lll/’/ﬁ ==
YLl L D
ik B

The guard is mounted on or close to the
needle cannula and is attached to the needle
hub by a hinged arm. When the guard is in
the first position, the hinged arm is folded.
When the needle has been removed from a
patient, the health care worker pushes the
hinged arm forward, causing the hinged arm
to unfold and the guard to move along the
needle cannula toward the tip of the needle.
When the guard covers the needle tip, it is
said to be in its “second position™ as shown
in figure 4.

WESTLAW
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To facilitate the movement of the guard
toward the needle tip, the #544 patent
discloses a “spring means” for “urging [the]
guard along [the] needle cannula.” The
specification describes two embodiments in
which a spring moves the guard down the
needle cannula. The specification does not
attribute any movement of the guard to the
hinged arm of the safety needle.

On December 23, 2002, Becton filed
suit against Tyco, alleging infringement
of the #544 patent by Tyco's Monoject
Magellan™ safety needles and blood
collection devices. Becton subsequently
answered Tyco's first set of interrogatories,
including interrogatory 3, which called
for an infringement claim chart “fully
explain[ing] how each claim element is met
either literally or under the doctrine of
equivalents in each Tyco product accused
of infringement.” In response, Becton
identified the living hinges in Tyco's accused
devices as satisfying the “spring means”
limitation of asserted claims 1 and 24 and
stated that “[o]nce released, the spring means
urges the guard along the needle cannula
toward” the tip of the needle. Later, in
updated infringement charts served on Tyco
just prior to the close of fact discovery,
Becton reiterated its assertion that “[o]nce
released, the spring means urges the guard
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along the needle cannula” toward the needle
tip.

After the close of fact discovery, Becton
issued its only expert report on infringement.
Becton's expert, Charles A. Garris, Jr.,
explained his theory as to how the hinges
in the hinged arm of Tyco's accused devices
functioned as springs:

The hinged arm [in Tyco's
accused products] is
folded and assembled with
the other components of
the safety assembly. 1
expect to explain that
folding of the hinged arm
imparts stress to the hinge
that results in a certain
amount of stored energy. In
the accused Tyco Monoject
Magellan™ devices, the
force of this stored energy
is initially restrained by
a latching mechanism.
Once unlatched, the stored
energy is released, causing
the safety guard to be
urged (i.e., moved) along
the needle cannula toward
the tip of the needle.

On May 3, 2004, Tyco moved for summary
judgment of non-infringement, arguing that
the spring means limitation of the asserted
claims required a spring separate from
the hinged arm structure. The district
court denied this motion, however, rejecting
Tyco's argument that a proper construction
of the spring means limitation requires

WESTLAW
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“a separate spring [which] must move the
guard along the cannula toward the second
position.” Becton, Dickinson & Co. v. Tyco
Healthcare Group, LP, No. 02 1694 GMS,
2004 WL 2075413 at *4, 2004 U.S. Dist.
LEXIS 18637 at *12 (D.Del. Sept. 16, 2004)
(“Summary Judgment Decision ™).

On October 26, 2004, a jury returned a
verdict finding literal infringement by both

*1252 of Tyco's accused produc’[s.l The
jury found that the infringement was willful
as to the Magellan safety needle, but not
as to the Magellan blood collector; it also
found that the patent was not invalid for
lack of an adequate written description.
Tyco subsequently moved for a new trial,
arguing that Becton had improperly changed
its theory of infringement during trial. The
district court agreed, noting that the only
infringement theory disclosed by Becton
prior to trial was that “once unlatched” the
hinges in the hinged arm caused the safety
guard to move down the needle cannula:

1 The district court concluded that Becton had waived
the right to assert infringement under the doctrine of
equivalents.

From the outset, [this] case was postured
on the assertion that Tyco's Monoject
Magellan devices infringed the “spring
means” limitation of the [#544] patent
because, after the devices are unlatched,
the hinged arms move the guard toward
the cannula of the needle. Dr. Garris'
expert statement, [Becton's] summary
judgment motion, and [Becton's] pretrial
memorandum in support of its claim of
infringement and for damages, all make
clear that the “after unlatching” theory
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was the only basis for Tyco's alleged
infringement.
Becton, Dickinson & Co. v. Tyco
Healthcare Group, LP, No. 02 1694
GMS, 2006 WL 890995 at *10, 2006 U.S.
Dist. LEXIS 14999 at *34 35 (D.Del.
Mar. 31, 2006) (“New Trial Decision ™).
During trial, however, Becton reversed
course, arguing that the living hinges in
the hinged arm moved the guard before
the hinged arm was unlatched. /d. at *12,
2006 U.S. Dist. LEXIS 14999 at *38 40.
Because Becton had “advanced a new theory
of infringement at trial” and its actions were
“inconsistent with substantial justice ... and
resulted in actual prejudice,” the district
court granted Tyco's motion for a new trial.
Id. at *12, 2006 U.S. Dist. LEXIS 14999 at
*4().

In January 2007, prior to the start of the
second trial, Tyco filed a petition in the
United States Patent and Trademark Office
(“PTO”) requesting reexamination of the
#544 patent based on Netherlands Patent
Publication No. 9000909. The examiner in
charge of the reexamination issued an office
action in which she found that the “spring
means” limitation in claims 1 and 24 of the
#544 patent was a “means-plus-function”
limitation and required that the spring
means be a separate structural element from
the hinged arm. See 35 U.S.C. § 112, § 6.
Tyco then filed a motion asking the district
court to adopt the PTO's construction of the
disputed claims, but the court denied this

motion on November 21, 2007. 2

2 Following the second trial, the PTO issued a final
office action affirming the examiner's conclusion
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that the spring means limitation was a means plus
function limitation.

At the second trial, the district court
instructed the jury that the spring means
limitation required that “once the hinged
arm is unlatched for the first time, the ‘spring
means' must move the guard along the needle
toward the needle tip.” The trial court also
instructed the jury that “[t]he spring is not
required to move the guard all the way to the
tip of the needle but must, by itself, move the
guard for some distance.”

On November 30, 2007, a jury returned
a verdict of infringement as to both of
Tyco's accused products. Tyco thereafter
filed motions seeking JMOL and a new
trial. The district court denied these motions,
however, explaining that although it was a
“close issue,” Becton had “adduced enough
circumstantial evidence from which the jury
could reasonably conclude that the living
hinges of Tyco's products are *1253 springs
that, by themselves, move the guard toward
the needle tip once unlatched.” See Becton,
Dickinson & Co. v. Tyco Healthcare Group,
LP, No. 02 1694 GMS, 2008 WL 4610220
at *4, 2008 U.S. Dist. LEXIS 82915 at *10
(D.Del. Oct. 14, 2008) (footnote omitted)
(“JMOL Decision ™).

Tyco then appealed to this court, challenging
the district court's interpretation of the
asserted claims and the denial of its motions
for JMOL and a new trial. Becton filed
a conditional cross-appeal, arguing that if
the district court's judgment is reversed, it
should be granted a new trial on the issue
of whether Tyco infringed the #544 patent
by manufacturing rather than selling the
Magellan needles and blood collectors. We
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have jurisdiction pursuant to 28 U.S.C. §
1295(a)(1).

DISCUSSION

Precedent requires that this court conduct
a de novo review of claim construction.
See Cybor Corp. v. FAS Techs., Inc., 138
F.3d 1448, 1456 (Fed.Cir.1998) (en banc).
We review the denial of a JMOL motion
“under the law of the regional circuit where
the appeal from the district court would
normally lie.” Muniauction, Inc. v. Thomson
Corp., 532 F.3d 1318, 1323 (Fed.Cir.2008).
In the Third Circuit, when determining
whether to grant a JMOL motion “[t]he
question is not whether there is literally
no evidence supporting the party against
whom the motion is directed but whether
there is evidence upon which the jury could
properly find a verdict for that party.”
Lightning Lube, Inc. v. Witco Corp., 4
F.3d 1153, 1166 (3d Cir.1993) (citations
and internal quotation marks omitted).
“Although judgment as a matter of law
should be granted sparingly,” it is mandated
“where the record is critically deficient of the
minimum quantum of evidence” necessary
to support a jury verdict. Eshelman v. Agere
Sys., Inc., 554 F.3d 426, 433 (3d Cir.2009)
(internal quotation marks omitted).

L

To establish literal infringement, “every
limitation set forth in a claim must be found
in an accused product, exactly.” Southwall
Techs., Inc. v. Cardinal IG Co., 54 F.3d

WESTLAW
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1570, 1575 (Fed.Cir.1995). Thus, “[i]f any
claim limitation is absent from the accused
device, there is no literal infringement
as a matter of law.” Amgen Inc. v. F.
Hoffman LA Roche, Ltd., 580 F.3d 1340,
1374 (Fed.Cir.2009). Tyco argues that its
Monoject Magellan™ safety needle and
blood collection devices do not literally
infringe the #544 patent because they lack
the added spring member required by the
asserted claims. We agree. The unambiguous
language of the asserted claims, as well as the
disclosure in the specification, requires an
added spring element that moves the safety

guard toward the tip of the needle. 3

3 Tyco also contends that a separate spring is required
because the spring means limitation is in means
plus function format, see 35 U.S.C. § 112, § 6, and
the only structures disclosed in the specification
for performing the recited function of moving the
guard toward the tip of the needle are added spring
members. We need not reach this argument, however,
because we conclude that regardless of whether the
asserted claims invoke section 112, paragraph 6 an
added spring element is required by the plain language
of the claims.

[1] Claim 1, which has been treated as
representative, calls for a “spring means
connected to said hinged arm for urging
said guard along said needle cannula
toward” the tip of the needle. Following

a Markman hearing, the district court

correctly construed this limitation to require

that: “The hinged arm is connected to a

spring that moves the guard along the

cannula toward” the tip of the needle. By its
plain terms, this construction contemplates
*1254 that the spring means and the
hinged arm are separate structures which
are “connected to” each other. The district

court erred, however, when it later held
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that its claim construction did not require a
spring means that was a distinct structural
element from the hinged arm. See Summary
Judgment Decision, 2004 WL 2075413 at
*4, 2004 U.S. Dist. LEXIS 18637 at *12
(rejecting Tyco's argument that a proper
construction of the spring means limitation
requires “a separate spring [which] must
move the guard along the cannula toward
the second position™).

Claim construction “begins and ends in all
cases with the actual words of the claim.”
Renishaw PLC v. Marposs Societa' per
Azioni, 158 F.3d 1243, 1248 (Fed.Cir.1998).
The unequivocal language of the asserted
claims of the #544 patent requires a spring
means that is separate from the hinged arm.
Claim 1 recites:

1. A shieldable
comprising:

needle assembly

a needle cannula having a proximal end
and a distal tip;

a guard having a proximal end, an
opposed distal end and a side wall
extending therebetween, said guard being
slidably movable along said needle
cannula from a first position substantially
adjacent said proximal end of said needle
cannula to a second position where
said distal tip of said needle cannula is
intermediate said opposed proximal and
distal ends of said guard;

a hinged arm having proximal and distal
segments articulated to one another for
movement between a first position where
said segments are substantially collapsed
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onto one another and a second position
where said segments are extended from
one another, said proximal segment of
said hinged arm being articulated to a
portion of said needle assembly adjacent
said proximal end of said needle cannula,
said distal segment of said hinged arm
being articulated to said guard, said
proximal and distal segments of said
hinged arm having respective lengths for
permitting said guard to move from said
first position to said second position on
said needle cannula, and for preventing
said guard from moving distally beyond
said second position; and

spring means connected to said hinged arm
for urging said guard along said needle
cannula toward said second position.

#544 patent col.7 11.7 35 (emphases added).

[2] Claim 1 lists four separate elements:
1) a needle, 2) a guard that rides on the
needle, 3) a hinged arm attached to the
guard, and 4) a spring means “connected
to” the hinged arm. Where a claim lists
elements separately, “the clear implication of
the claim language” is that those elements
are “distinct component[s]” of the patented
invention. Gaus v. Conair Corp., 363 F.3d
1284, 1288 (Fed.Cir.2004); Engel Indus., Inc.
v. Lockformer Co., 96 F.3d 1398, 1404

05 (Fed.Cir.1996) (concluding that where a
claim provides for two separate elements, a
“second portion” and a “return portion,”
these two elements “logically cannot be one
and the same™). There is nothing in the
asserted claims to suggest that the hinged
arm and the spring means can be the same
structure. See CAE Screenplates, Inc. v.
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Heinrich Fiedler GmbH & Co., 224 F.3d
1308, 1317 (Fed.Cir.2000) (“In the absence
of any evidence to the contrary, we must
presume that the use of ... different terms in
the claims connotes different meanings.”).

The specification, moreover, confirms that
the spring means is a separate element
from the hinged arm, as the only elements
disclosed in the specification as “spring
means” for urging the guard forward are
separate structures from the hinged arm
and its hinges. There is no suggestion that
the hinged arm or its hinges *1255 can
function as springs, because nothing in the
specification describes the hinges as moving
the guard or even helping to move the guard.
Nothing in the specification indicates that
the hinges in the hinged arm might contain
sufficient stored energy to enable them to
move the safety guard toward the tip of the
needle. To the contrary, the specification
cautions that it is undesirable to allow stored
energy to act for any extended period on
the plastic parts of the needle assembly.
See #544 patent col.5 11.12 13 (explaining
that “stored energy acting on plastic can
affect the reliability and performance of the
part”). In short, the specification comports
with the plain language of the claims, fully
supporting the conclusion that the spring
means is a separate structural component
of the patented invention. See Astrazeneca
AB v. Mut. Pharm. Co., 384 F.3d 1333,
1336 (Fed.Cir.2004) (“A long line of cases
indicates that evidence intrinsic to the patent

particularly the patent's specification,
including the inventors' statutorily-required
written description of the invention is
the primary source for determining claim
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meaning.”); Vitronics Corp. v. Conceptronic,
Inc., 90 F.3d 1576, 1582 (Fed.Cir.1996) (The
specification is “is the single best guide to the
meaning of a disputed [claim] term.”).

Indeed, Becton's assertion that the spring
means and the hinged arm can be the
same structure renders the asserted claims
nonsensical. Independent claim 1 of the
#544 patent describes the spring means
as being “connected to” the hinged arm
and independent claim 24 describes it as
“extending between” the hinged arm and a

mounting means. 4 If the hinged arm and the
spring means are one and the same, then the
hinged arm must be “connected to™ itself and
must “extend between” itself and a mounting
means, a physical impossibility. A claim
construction that renders asserted claims
facially nonsensical “cannot be correct.”
Schoenhaus v. Genesco, Inc., 440 F.3d 1354,
1357 (Fed.Cir.2006); see Bd. of Regents
v. BENQ Am. Corp., 533 F.3d 1362,
1370 (Fed.Cir.2008) (refusing to adopt a
claim construction that “would effect [a]
nonsensical result™).

+ Claim 24 calls for a “spring means extending between
said mounting means and said hinged arm for urging
said guard toward said second position.

Furthermore, if the hinged arm and spring
means are not separate structures, then
the asserted claims are clearly invalid as
obvious over the prior art. See Whittaker
Corp. v. UNR Indus., Inc., 911 F.2d 709,
712 (Fed.Cir.1990) ( “[C]laims are generally
construed so as to sustain their validity,
if possible.”). The first three elements of
Becton's claimed invention the needle, the
protective guard, and the hinged arm
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were disclosed in several prior art patents.
See U.S. Patent Nos. 4,911,706; 4,898,589;
4,790,828. The Hagen patent, U.S. Patent
No. 4,735,618, specifically discloses a safety
needle, a guard and a hinged arm, which
includes hinges comprised of thinned pieces
of plastic. What distinguished the claimed
invention from the prior art was the
addition of a spring means separate from the
hinged arm. See #544 patent col.1 11.33 34
(discussing “prior art needle shields [that] are
hingedly attached to the hub of the needle
cannula™).

There can be no literal infringement where
a claim requires two separate structures
and one such structure is missing from
an accused device. See Gaus, 363 F.3d at
1288 90 (concluding that where a claim
called for “an electrical operating unit
and a pair of spaced-apart electrically
exposed conductive probe networks,” it
required that the two elements be “separate™
structures in the accused device). Because
the unequivocal language of the asserted
claims of the #544 patent requires both a
*1256 hinged arm and a spring means, there
can be no literal infringement by Tyco's
accused products which, as the district
court correctly concluded, do not contain
a spring means that is a separate structural
element from the hinged arm and its hinges.
See Summary Judgment Decision, 2004 WL
2075413 at *2 3, 2004 U.S. Dist. LEXIS

18637 at *9.°

5 On appeal, Becton contends that the district court did
not find that Tyco's accused devices lacked a spring
that was a distinct structural element from the hinged
arm. This argument is belied by the record. In denying
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Tyco's motion for summary judgment, the district
court stated:
Tyco ... sells the Monoject Magellan™ safety
products, including the Monoject safety needle
products and the Monoject SBC products.... The
Monoject safety needle products do not have a
separate spring that moves the guard toward the
second position.... The Monoject SBC products
do not have a separate spring that moves the
guard toward the second position.
Summary Judgment Decision, 2004 WL 2075413 at
*3, 2004 U.S. Dist. LEXIS 18637 at *9 (emphases
added).
Although the district court later referenced two of
the hinges of the hinged arm as possible springs
in its March 2006 decision denying Tyco's JMOL
motion following the first trial, the district court
never altered its original finding that the accused
products do not contain an added spring element.
Furthermore, as will be discussed more fully in
section III, there is nothing in the #544 patent to
suggest that the hinges are not part of the hinged
arm or that they function as springs that move the
safety guard down the needle cannula.

In rejecting Tyco's argument that the
asserted claims require an added spring
member, the district court noted that “the
abstract of the #544 patent states that a
spring may be provided to assist movement
of the guard toward the distal shielded
position. It does not state that a spring
must be provided.” Summary Judgment
Decision, 2004 WL 2075413 at *3 4, 2004
U.S. Dist. LEXIS 18637 at *12 (emphases
added). It is true that the #544 patent states
that “a spring may be provided to assist
movement of the guard.” This language,
however, refers to the fact that the patent
has three independent claims and only two
of them include a spring means limitation.
Independent claim 17, which is not now
asserted against Tyco, contains the identical
hinged arm limitation found in independent
claims 1 and 24 but, unlike the asserted
claims, does not contain an added spring

means limitation. © Thus, while all three
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independent claims require a hinged arm
comprised of two plastic segments which are
“articulated to” each other, “articulated to”
the guard, and “articulated to” the needle
assembly, only the asserted claims call for an
added spring member.

6 Claim 17, which includes a clip feature not found in
the asserted claims, recites:
A shieldable needle assembly comprising:
a needle cannula having a proximal end and a
sharply pointed distal tip,
a guard having a proximal end, an opposed distal
end and a side wall extending therebetween, said
guard being slidably movable along said needle
cannula ... and] said guard including a clip
retained between said side wall and said needle
cannula, said clip being configured to cover said
tip when said guard is in said second position on
said needle cannula; and
a hinged arm having proximal and distal
segments articulated to one another for
movement between a first position where said
segments are substantially collapsed onto one
another and a second position where said
segments are extended from one another, said
proximal segment of said hinged arm being
articulated to a portion of said needle assembly
adjacent said proximal end of said needle
cannula, said distal segment of said hinged
arm being articulated to said guard, said
proximal and distal segments of said hinged
arm having respective lengths for permitting said
guard to move from said first position to said
second position on said needle cannula, and
for preventing said guard from moving distally
beyond said second position.
#544 patent col.8 11.34 64 (emphases added).

*1257 |3] Claims must be “interpreted with
an eye toward giving effect to all terms in
the claim.” Bicon, Inc. v. Straumann Co.,
441 F.3d 945, 950 (Fed.Cir.2006). If the
spring means limitation contained in claims
1 and 24 but not in claim 17 is not
to be read out of the asserted claims, it
must require an additional element beyond
that which is already called for by the
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hinged arm limitation. See Cat Tech LLC
v. TubeMaster, Inc., 528 F.3d 871, 885
(Fed.Cir.2008) (refusing to adopt a claim
construction which would render a claim
limitation meaningless); Elekta Instrument
S.A. v. O.U.R. Scientific Int'l, Inc., 214 F.3d
1302, 1305 07 (Fed.Cir.2000) (refusing to
adopt a claim construction which would
render claim language superfluous). Simply
put, a claim construction that does not
require a spring member in addition to
the hinged arm structure renders the spring
means limitation functionally meaningless.
See Bicon, 441 F.3d at 950 (“Allowing a
patentee to argue that physical structures
and characteristics specifically described in a
claim are merely superfluous would render
the scope of the patent ambiguous, leaving
examiners and the public to guess about
which claim language the drafter deems
necessary to his claimed invention....”).

II.

[4] Furthermore, even under the trial
court's erroneous claim construction,
Becton adduced no credible evidence
establishing literal infringement by Tyco's
accused products. The thrust of Becton's
infringement argument was that the hinges
in Tyco's needles contain stored energy and
that when the hinged arm is unlatched, the
hinges act as “springs” that cause the guard
to move down the needle cannula. The fatal
defect in this theory is that Becton failed
to produce any evidence that this posited
movement ever occurred. Becton did not
provide any test data or even a single live
demonstration showing that: 1) the hinges
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in the accused devices contained stored
energy, or 2) they moved the guard even one
millimeter down the needle cannula.

Living hinges are thinned pieces of plastic
that have a long “flex-life,” meaning
that they can bend or flex repeatedly
without breaking. Depending on how
they are manufactured, such hinges can
contain differing amounts of stored energy.
The hinges in certain prior art safety
needles contained stored energy. Becton,
however, failed to produce evidence
demonstrating that the hinges in Tyco's
accused devices contained any such stored
energy. Tyco's expert, Mary Boyce, testified
without contradiction that any stored
energy imparted to the hinges during the
manufacturing process quickly dissipates.

An important feature of living hinges is that
they have “memory,” i.e., they “remember”
past positions and seek to return to them
after being bent. Although the hinged arm
in Tyco's safety needle is initially molded in
a flat configuration, it is bent into a folded
position during the manufacturing process.
During the final step of the manufacturing
process, the fully-assembled needle, with the
hinged arm folded and latched, is placed
in a sealed package and sterilized with
gamma radiation. This irradiation changes
the molecular structure of the hinges so that
the folded position of the hinged arm has
become the neutral or “relaxed” position to
which the hinged arm, if moved, will tend to
return.

At trial, Tyco demonstrated repeatedly that
once the hinged arms in the accused devices
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were unlatched,” the hinges never pushed
the guard down the needle cannula *1258 .
No “spring” from the living hinges was ever
demonstrated. To the contrary, if at any time
during the period when the guard was being
manually pushed down the needle cannula
the user removed his finger from the hinged
arm, the hinged arm moved backwards
toward its original folded position. Instead
of pushing the guard toward the tip of the
needle, as required by the asserted claims, the
living hinges in the accused devices tended to
move the hinged arm backwards toward the
needle hub.

7 The district court did not err in instructing the jury
that the spring must move the guard “once the hinge
is unlatched for the first time. Prior to the first trial,
Becton's sole infringement contention was that “once
unlatched the hinges in the hinged arm caused the
guard to move toward the tip of the needle. During
trial, however, Becton reversed course, arguing that
the living hinges moved the guard down the needle
cannula before the hinged arm was unlatched.
Even though Becton's expert had only testified
about guard movement after unlatching, Becton
attempted to persuade the jury that infringement
could be established by pre unlatching movement.
Because Becton had improperly changed its theory
of infringement, the district court concluded that
Tyco had been unfairly prejudiced and granted its
motion for a new trial. See New Trial Decision,
2006 WL 890995 at *12, 2006 U.S. Dist. LEXIS
14999 at *40 (explaining that Becton had “advanced
a new theory of infringement at trial and that its
actions were “inconsistent with substantial justice ...
and resulted in actual prejudice ). When the second
trial commenced, the district court, aware that
Becton had previously attempted to rely on an
improper theory regarding pre unlatching movement,
correctly instructed the jury that infringement could
be established only by showing movement of the
guard after the hinged arm was unlatched.

Thus, as the district court correctly
acknowledged, Becton's “direct evidence
regarding the movement of the guard [was]



Becton, Dickinson and Co. v. Tyco Healthcare Group, LP, 616 F.3d 1249 (2010)

95 U.S.P.Q.2d 1752

insufficient to support the jury's finding of
infringement.” JMOL Decision, 2008 WL
4610220 at *4 n. 2, 2008 U.S. Dist. LEXIS
82915 at *11 n. 2. The court, however,
refused to set aside the jury's verdict. It
reasoned that because the accused devices
have a latch that holds the hinged arm in
a folded position, the hinges might contain
some stored energy that might be capable of
moving the guard some distance down the
needle cannula. /d. at *3 5, 2008 U.S. Dist.
LEXIS 82915 at *10 15.

It is undisputed that the accused devices
contain a latch. It is also beyond cavil that
a living hinge can contain stored energy
and that if that hinge is held back by a
latch and then released, it could act as
a spring. Not every hinge contains stored
energy, however, and not every device with
a latch acts as a spring. A door, for example,
can have both hinges and a latch, but does
not necessarily spring open when unlatched.
Although Becton had ample opportunity to
do so, it failed to demonstrate either that the
hinges in Tyco's safety needles contained any
stored energy or that they pushed the guard
forward after the latch was released. Instead,
as Tyco explained at trial, the latches on the
accused safety needles were designed not to
restrain stored energy, but to prevent the
shield from being accidently activated or
dislodged prior to use.

The Magellan products were initially
developed by Specialized Health Products,
Inc. (“SHPI”), a small Utah company
that designs safety needles for several
larger medical companies, including both
Tyco and Becton. Mark Ferguson, an
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SHPI mechanical engineer, testified that
the Magellan safety needles and blood
collection devices were specifically designed
not to include a “spring assist” feature.
Instead, they were intended to allow for
“full manual control of the activation of
the [safety] guard.” The reason for this
was that many “clinicians ... didn't care
for the abrupt activation of spring-assisted
devices.” Furthermore, a spring-assisted
blood collection device can activate so
rapidly that blood remaining on a needle
after use can splatter, increasing the risk
of disease transmission. Ferguson stated
unequivocally that “[t]he living hinges in the
*1259 Magellan [products] are not springs,”
and that “[a]n operator, the nurse or [the]
doctor, is the only thing ... that moves the
guard toward the needle tip.”

Contrary to Becton's assertions, the
testimony of Garris, Becton's expert, is
insufficient to support the jury's verdict.
See id. at *4 n. 2, 2008 U.S. Dist. LEXIS
82915 at *11 n. 2 (emphasizing that “Garris'
testimony regarding the spring assist of
Tyco's Monoject Magellan devices is entitled
to little, if any, weight, because it is
directed to a combination of forces that
cause movement of the guard, not the
spring by itself”). Garris, in preparing his
expert report, artificially created a “spring”
movement in the hinges. At his deposition,
Garris admitted that he had repeatedly
extended and refolded the hinged arms
of the accused devices. Garris was never
able to demonstrate that the hinges in
the accused products, as manufactured and
sold, contained stored energy which moved
the guard toward the needle tip. To the
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contrary, Garris produced no test evidence
and no measurements showing that the
hinges contained stored energy or that they
moved the guard even the smallest distance
after unlatching.

Becton claims that video clips of Tyco's
expert, Boyce, removing the latch from an
accused needle demonstrates that a spring
moves the needle guard down the needle
cannula. As the district court correctly
concluded, however, “Dr. Boyce's videos ...
are not sufficient to support the jury's
verdict.” Id. Boyce did a series of tests in
which she attempted to cut the latch off of an
accused needle while the hinged arm was still
latched. In these tests, however, the guard
never moves to the position it would be in
after an actual device 1s unlatched. Nothing
in the Boyce videos, therefore, demonstrates
that the hinges in the accused devices, as
manufactured and sold, move the guard
toward the tip of the needle after the hinged
arm is unlatched.

[S] Becton also asserts that a force-
displacement test conducted by Boyce
“shows that the living hinges exert a force
immediately after unlatching that helped the
artificial finger move the guard forward.” As
a preliminary matter, it should be noted that
even if it had been established that the hinges
“helped” the artificial finger move the guard,
this would not be sufficient to meet the trial
court's claim construction, which required
that the hinged arm move the guard “by
itself” at least some distance toward the tip

of the needle.® Even more fundamentally,
Becton *1260 never argued at trial that
Boyce's force displacement test showed that
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the hinges contributed in any way to the
movement of the guard. No witness, either
on direct or cross-examination, testified that
Boyce's tests reflected any such movement.
Unsupported attorney argument, presented
for the first time on appeal, is an inadequate
substitute for record evidence. See Gemtron
Corp. v. Saint Gobain Corp., 572 F.3d
1371, 1380 (Fed.Cir.2009) (emphasizing that
“unsworn attorney argument is not
evidence™).

8 The trial court correctly instructed the jury that the
spring means was required to move the guard “by
itself for some distance down the needle cannula.
The court gave this instruction because, as discussed
previously, the only infringement theory disclosed by
Becton prior to trial was that once the hinged arm
was unlatched, the hinges moved the guard toward
the needle tip. Significantly, Becton did not assert
that the hinges in the hinged arm only moved the
guard when the guard was also being pushed down
the cannula by a health care worker. During the
second trial, however, Becton attempted to assert yet
another new infringement theory, which was that the
hinged arm did not actually move the guard by itself,
but only helped to move the guard when a health
care worker was already pushing the guard down the
needle cannula. Recognizing that this “combination
of forces theory was a “new argument on Becton's
part, the district court properly instructed the jury
that to establish infringement Becton was required to
show that the spring “by itself moved the guard at
least some distance toward the tip of the needle.

A further problem with Becton's newly minted
“combination of forces theory is that Becton never
provided any objective evidence demonstrating
that the hinges of the hinged arm assisted the user's
finger in moving the safety guard down the needle
cannula. Although Becton argued that the user's
finger and the hinges worked in tandem to move
the safety guard, it never established that the hinges
actually contributed to this movement. Becton
provided no test data that reliably distinguished
between movement caused by the user's finger and
movement caused by the hinged arm itself.

Becton makes much of the fact that “the
accused devices themselves were in evidence,
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and the jury was able to examine them.” The
jury, however, was not free to disregard the
overwhelming record evidence showing that
no movement of the guard occurred after
the hinged arm was unlatched and instead
to “infer” that the hinges might contain
some stored energy that might be capable
of moving the guard down the needle
cannula. It is inconceivable that the jury, by
examining the accused devices, could see the
hinges move the guard when Becton, despite
repeated opportunities to do so, was unable
to demonstrate that such movement ever
occurred. A jury verdict based on inferences
wholly unsupported by the record cannot
stand. See Lightning Lube, 4 F.3d at 1166
(JMOL is appropriate “if, upon review of the
record, it is apparent that the verdict is not
supported by legally sufficient evidence.”).

I11.

In its quixotic quest to establish infringement
of the #544 patent, Becton argues that
Tyco's accused needles do, in fact, have
springs that are separate structures from the
hinged arm. In support, it contends that
the hinges in the hinged arm are separate
structures from the hinged arm itself. This
argument is unavailing. A “hinged arm,” by
definition, must include at least one hinge.
Becton, in fact, concedes in its brief on
appeal that the middle hinge, which connects
the proximal and distal segments of the
hinged arm “is part of the hinged arm.” It
argues, however, that the two other hinges
of the hinged arm one which connects
the arm to the needle hub and one which
connects the arm to the guard are separate
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structures from the hinged arm and can
therefore satisfy the spring means limitation

of the asserted claims.” An insurmountable
problem with this theory is that the spring
means limitation requires not only a spring,
but a spring that moves the guard down the
needle cannula. See #544 patent col.7 11.33
35 (requiring that the spring means “urge”
the guard down the needle cannula). Thus,
even if the hinges other than the middle hinge
were separate structures from the hinged arm
(which they are *1261 not) and Becton had
produced evidence that the hinges moved
the guard down the needle cannula (which it
did not), Becton never established that any
hinge other than the middle hinge connecting
the two segments of the hinged arm caused
such movement. In other words, even if the
hinges other than the middle hinge could
be considered separate structures from the
hinged arm, there is no evidence that they
function as springs that move the guard
down the needle cannula.

9 We do not agree with Becton's assertion that some
of the hinges of the hinged arm can be considered
separate structures from the hinged arm itself. The
hinged arm limitation requires the hinged arm to have
two segments which are “articulated to each other; it
also requires that these segments be “articulated to
the guard and “articulated to the needle assembly.
The hinged arm limitation thus includes not only
the two plastic segments of the arm, but also the
hinges that articulate the segments to each other, to
the needle guard and to the needle hub. See, e.g.,
McGraw Hill Dictionary of Sci. & and Tech. Terms
142 (6th ed. 2003) (defining an “articulated structure
as “a structure in which relative motion is allowed to
occur between parts, usually by means of a hinged or
sliding joint or joints ).

Becton, moreover, fails to explain why the middle
hinge is part of the hinged arm but the other two
hinges are not. There is nothing in the language of
the asserted claims or the specification of the #544
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patent to suggest that all three hinges are not part
of the hinged arm structure.

[6] We likewise reject Becton's argument
that the district court erred in granting
Tyco's motion for an order in [imine
precluding Becton from presenting evidence
that Tyco's accused products infringed
the #544 patent during the manufacturing
process. After Boyce, Tyco's expert,
submitted her expert report concluding that
any energy imparted to the hinges in Tyco's
accused products quickly dissipates, Becton
attempted to rely on the fact that the
hinges might contain some stored energy
during the manufacturing process. Because
Becton's argument that a version of Tyco's
products that existed temporarily during
the manufacturing process might infringe
the #544 patent was not properly raised
during discovery, the district court did not
abuse its discretion in precluding Becton
from presenting evidence regarding this

theory at trial. 10 See Acumed LLC .
Advanced Surgical Servs., Inc., 561 F.3d 199,
211 (3d Cir.2009) (In order to show that a
trial court abused its discretion in issuing
an evidentiary ruling, “an appellant must
show that the court's decision was arbitrary,
fanciful or clearly unreasonable.” (citations
and internal quotation marks omitted)).

10 In its complaint, Becton asserted that Tyco “has
made ... and continue s] to make, use, sell and/or
offer for sale ... products which infringe one or more
claims of the #544 patent. The argument that a
product infringes as it is manufactured and sold,
however, is very different from the argument that
an interim version of Tyco's product, which existed
only temporarily during the manufacturing process
could infringe the asserted claims, even if that product
did not infringe when the manufacturing process was
complete or when the item was sold.
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CONCLUSION

Accordingly, the judgment of the United
States District Court for the District of
Delaware is reversed.

REVERSED.

GAJARSA, Circuit Judge, dissenting.

The majority avoids the critical issue upon
which this decision turns; ie., whether
35 US.C. § 112, 9 6 governs the
claim construction of the “spring means”
limitation. In a brief footnote, the majority
sweeps and brushes aside the means-plus-
function analysis as unnecessary in light of
the “plain language of the claims.” Maj.
Op. 1253 n. 3. Without having analyzed the
scope of the claims, the majority somehow
concludes that the claim language covers
only devices having separate “spring means”
and “hinged arm” structures. Then applying
this simplistic claim construction to analyze
the sufficiency of the evidence, the majority
improperly overturns the jury's verdict
finding infringement. For these reasons, I
respectfully dissent.

Although the majority ignores the issue
completely, the parties have vigorously
contested the claim construction of the
“spring means” limitation and have made
this issue the focal point of their legal
position before the district court and this
court. The limitation reads: “a spring means
connected to said hinged arm for urging
said guard along said needle cannula toward
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said second position.” *1262 #544 patent,
col.7 11.33 35. The parties disagree over
whether the “spring means” language should
be construed as a means-plus-function
limitation pursuant to § 112, § 6. The
majority, however, dismisses the means-
plus-function analysis entirely in a single
footnote, asserting that the language of the
claims is “unambiguous™:

Tyco ... contends that a
separate spring is required
because the spring means
limitation is In means-
plus-function format, see
35 USC. § 112, 9
6 ... We need not reach
this argument, however,
because we conclude that
regardless of whether
the asserted claims invoke
section 112, paragraph 6
an added spring element
is required by the plain
language of the claims.

Maj. Op. 1253 n. 3. First, it is unclear what
the majority means by “an added spring
element.” An “added spring element” does
not appear in the “plain language of the
claims,” specification, or prosecution history
of the patent. Second, claim construction
is necessary to determine the scope of the
claims. Markman v. Westview Instruments,
Inc., 52 F.3d 967, 976 (Fed.Cir.1995) (en
banc), aff'd, 517 U.S. 370, 116 S.Ct. 1384,
134 L.Ed.2d 577 (1996). The majority
opinion injects ambiguity into the claims and
fails to construe the claims as required by our
case law. See, e.g., Phillips v. AWH Corp.,
415 F.3d 1303 (Fed.Cir.2005) (en banc);
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Vitronics Corp. v. Conceptronic, Inc., 90 F.3d
1576 (Fed.Cir.1996). It is impossible for the
majority to determine the scope of the claims
without undertaking a means-plus-function
analysis. Accordingly, the majority's claim
construction is premised upon an inadequate
foundation.

If a claim element “contains the word
‘means' and recites a function,” there i1s a
presumption that the claim is in means-
plus-function form. Envirco Corp. v. Clestra
Cleanroom, Inc., 209 F.3d 1360, 1364
(Fed.Cir.2000). That presumption can be
rebutted, however, if the claim also “recites
sufficient structure to perform the claimed
function.” Id. If the claim term “is one that
is understood to describe structure ... [it] is
simply a substitute for the term ‘means for.’
” Lighting World, Inc. v. Birchwood Lighting,
Inc., 382 F.3d 1354, 1360 (Fed.Cir.2004).

To determine whether the claim term should
be construed as a means-plus-function
limitation, we begin by evaluating how the
term “spring” is used in the specification
and the intrinsic record. Phillips, 415 F.3d
at 1315 (“[T]he specification is always
highly relevant” and is “the single best
guide to the meaning of a disputed term™).
Next, the court should consider whether
the “spring means” limitation contains
additional structure to rebut the means-
plus-function presumption. See Sage Prods.,
Inc. v. Devon Indus., Inc., 126 F.3d 1420,
1427 (Fed.Cir.1997) (holding that where a
claim recites a function, but goes on to
elaborate sufficient structure, the claim is not
in means-plus-function format).
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In this case, the written description defines
the term “spring means” as a type of
device that imparts a function of urging
the safety guard toward the needle tip. A
“spring” as defined in the written description
denotes a type of device with a generally
understood meaning in the mechanical arts.
See Greenberg v. Ethicon Endo Surgery, Inc.,
91 F.3d 1580, 1583 (Fed.Cir.1996). Each
embodiment described in the patent employs
a type of spring; e.g., coil springs, plastic
springs, hinged springs, and over-centered
springs. #544 patent, col. 3 1.5 7; id. at col.
4 11. 40 42; id at col. 511.9 16; id. at col. 6
1l. 38 42. None of the embodiments employ
any structure other than springs. Indeed, the
patent contains no suggestion that the claims
include urging mechanisms other than
springs. Accordingly, the intrinsic evidence
demonstrates that the #544 patent *1263
defines “spring means” as a particular
structure a spring.

Next, the court in a proper claim analysis
should consider whether the claims elaborate
sufficient structure to rebut the means-
plus-function presumption. The #544 patent
claims state that the function of the “spring
means’ is for “urging the guard along said
needle cannula.” Id. at col.7 11.34 35. The
claims go on to recite additional structure
to achieve that function. Claim 1 recites
“spring means connected to said hinged
arm,” id. at col.7 11.34 35 (emphasis added),
and claim 24 recites “spring means extending
between said mounting means and said hinged
arm,” id. atcol.1011.17 20 (emphasis added).
Thus, the claim language demonstrates that
the combination of the “spring means”
and “hinged arm” perform the “urging”
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function. Accordingly, the claims include
additional structural limitations to rebut the
means-plus-function presumption.

Tyco obviously disagrees with this
conclusion; however, 1its reliance on
Unidynamics Corporation v. Automatic

Products International, 157 F.3d 1311, 1314
(Fed.Cir.1998) is unavailing. This court in
Unidynamics applied § 112, § 6 to the
claim limitation “spring means tending to
keep the door closed.” In that case, the
patent's written description stated that “[t]he
spring ... 1S an example of spring means
tending to keep the door closed.” Id. at
1319 (emphasis added). Accordingly, the
“spring means” was not defined solely
as a spring structure, but as any type
of structure to perform the function.
Furthermore, the Unidynamics court noted
that the claim language did not provide
additional structure following the “spring
means” language. /d. It merely recited a
function of “tending to keep the door
closed.” Id. Therefore, the court there
properly concluded that “spring means™ was
a means-plus-function limitation because
neither the claim language nor the written
description provided sufficient structure to
rebut the § 112, § 6 presumption. /d.

In this case, however, the written description
defines “spring means” as a spring structure.
For example, each embodiment employs a
spring structure; e.g., coil springs, plastic
springs, hinged springs, and over-centered
springs. Unlike Unidynamics, the spring is
not just an example of a spring means
to perform the function; it is the only
type of structure disclosed in the written
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description. Moreover, the claim language
itself provides additional structure following
the “spring means” language. For example,
claim 1 recites “spring means connected
to said hinged arm,” #544 patent, col.7
11.34 35 (emphasis added), and claim 24
recites “spring means extending between
said mounting means and said hinged arm,”
id. at col.10 11.17 20 (emphases added).
Unlike Unidynamics, the claim language
itself includes additional structure; e.g.,
the hinged arm and mounting means
to perform the function of urging the
guard along the needle cannula. Here,
the means-plus-function presumption is
rebutted and the claims should not be
construed according to § 112, § 6. Therefore,
the district court correctly construed the
“spring means” limitation according to
its ordinary meaning: “[tlhe hinged arm
is connected to a spring that moves the
guard along the cannula toward the second
position.” Becton, Dickinson & Co. v. Tyco
Healthcare Group, LP, No. 02 1694 GMS,
2004 WL 2075413, at *4 (D.Del. Sept.16,
2004).

The majority first approves of the district
court's claim construction, see Maj. Op.
1253 54, but then proceeds to improperly
import an extraneous limitation into the
claims, which is contrary to our case
law. See *1264 Comark Commc'ns, Inc.
v. Harris Corp., 156 F.3d 1182, 1186
(Fed.Cir.1998). The majority asserts that
“the unequivocal language of the asserted
claims of the #544 patent requires a
spring means that is separate from the
hinged arm”™ because they are written as
separate limitations in the claim language.

WESTLAW

Exhibit R-41

Maj. Op. 1254. However, the unequivocal
language articulates no requirement for
separate structures. It merely recites “a
spring means connected to said hinged arm
for urging said guard along said needle
cannula toward said second position.” The
majority's limitation requiring two separate
structures is not supported anywhere in
the intrinsic or extrinsic record. Such a
claim interpretation violates our established
tenants of claim construction prohibiting the
court from reading extraneous limitations
into the claims. E.I. du Pont de Nemours
& Co. v. Phillips Petroleum, 849 F.2d 1430,
1433 (Fed.Cir.1988) (“It 1s entirely proper
to use the specification to interpret what the
patentee meant by a word or phrase in the
claim.... But this is not to be confused with
adding an extraneous limitation appearing
in the specification, which is improper.”)
(citation omitted).

The majority relies on CAE Screenplates,
Inc. v. Heinrich Fiedler GmbH & Co.,
224 F.3d 1308, 1317 (Fed.Cir.2000), which
states that “we must presume that the
use of ... different ferms in the claims
connotes different meanings.” (emphases
added). While this is correct, the majority
fails to recognize that “the use of two
terms in a claim requires that they connote
different meanings, not that they necessarily
refer to two different structures.” Applied
Med. Res. Corp. v. U.S. Surgical Corp.,
448 F.3d 1324, 1333 n. 3 (Fed.Cir.2006)
(emphases added); see also Intellectual Prop.
Dev., Inc. v. UA Columbia Cablevision of
Westchester, Inc., 336 F.3d 1308, 1320
(Fed.Cir.2003). Indeed, it is well established
that a single structure in an accused device
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may satisfy two different claim limitations.
Intellectual Prop., 336 F.3d at 1320 n. 9
(“[W]e see no reason why, as a matter of law,
one claim limitation may not be responsive
to another merely because they are located
in the same physical structure™); In re Kelley,
305 F.2d 909, 915 16 (CCPA 1962) (stating
that two claim terms may read upon the
same physical structure). In the absence of
evidence requiring two structures, the claim
language must be interpreted broadly to
read upon an accused product containing
the two claim terms, regardless of whether
those elements are encompassed in one or
two structures.

In the #544 patent, nothing in the claim
language, written description or prosecution
history requires that the “spring means”
and “hinged arm”™ be separate structures.
The plain language of the claims includes
no such “separate structures” limitation.
To the contrary, the written description
contemplates that the “spring means™ and
“hinged arm” be included as part of the
same “hinged arm assembly.” See, e.g.,
#544 patent, col.4 11.40 44 (stating that
a spring may be encompassed “between”
the joints of the hinged arm assembly);
id. at col.5 1.66 68 (“proximal and distal
segments ... of [the] hinged arm assembly ...
can be articulated about [the] hinges.”). In
other words, the “hinged arm assembly” is
described as a structure with the “spring
means” and “hinged arm” as components
of that structure. There is no support in the
written description requiring that the “spring
means’ and “hinged arm”™ be separate
structures themselves. Accordingly, a proper
claim construction does not require two
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separate structures for the “spring means”
and “hinged arm.” The majority's ruling
improperly imports an extraneous limitation
into the claims and fails to give the claim
language its full, literal scope. By injecting
this additional and extraneous limitation,
the majority sidesteps the required analysis
of whether the “spring *1265 means”
limitations are prescribed by § 112, 9 6.

In addition to applying a wholly simplistic
claim construction, the majority fails to
consider substantial evidence on the record
supporting the jury's determination of
infringement. The majority opinion states
that:

The thrust of Becton's
infringement argument was
that the hinges in Tyco's
needles contain  stored
energy and that when the
hinged arm is unlatched,
the hinges act as “springs”
that cause the guard to
move down the needle
cannula. The fatal defect in
this theory is that Becton
failed to produce any
evidence that this posited
movement ever occurred.
Becton did not provide
any test data or even a
single live demonstration
showing that: 1) the hinges
in the accused devices
contained stored energy, or
2) they moved the guard
even one millimeter down
the needle cannula.
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Maj. Op. 1257. However, the majority turns
a blind eye to sufficient evidence supporting
the jury's determination of infringement.
In reviewing a motion for judgment as
a matter of law (“JMOL”) under Third
Circuit law, we overturn a jury verdict “only
if, viewing the evidence in the light most
favorable to the nonmovant and giving it
the advantage of every fair and reasonable
inference, there 1s insufficient evidence from
which a jury reasonably could find liability.”
Lightning Lube, Inc. v. Witco Corp., 4 F.3d
1153, 1166 (3d Cir.1993). In this case,
the majority fails to view the evidence in
the light most favorable to Becton and
fails to draw reasonable inferences from
the evidence introduced at trial. Had the
majority properly analyzed the jury verdict,
it would have concluded that there is
sufficient evidence on the record supporting
the finding of infringement.

First, the accused devices themselves were
entered in evidence, and the jury was able
to examine them. The jury requested and
received additional samples of the accused
safety needles during its deliberations.
Observation of the device is sufficient to
determine whether the accused devices have
a spring that, by itself, moves the guard
towards the needle tip once the hinged arm is
unlatched. The jurors directly examined the
devices and concluded that they infringed.
The jury's factual findings based on direct
examination of the accused devices are
entitled to deference. See, e.g., Teleflex,
Inc. v. Ficosa N. Am. Corp., 299 F.3d
1313, 1329 (Fed.Cir.2002) (affirming the
jury's infringement verdict where the accused
device was available to the jury).
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Second, Becton's expert, Mr. Garris, testified
that the accused devices contain a spring
that, by itself, moves the guard once
unlatched. To show that the living hinges
were responsible for motion, Becton's expert
demonstrated the activation of a Tyco Safety
Needle and Blood Collector before the jury.
Mr. Garris testified that a small movement
occurs upon unlatching, which is caused
by the living hinges. The jury is entitled
to credit this testimony, particularly given
that the jury viewed the device and could
examine the action of the guard and the
needle. We as an appellate court cannot
and should not reweigh the reasonable
evidentiary conclusions found by a jury and
reverse its judgment.

Tyco argues that Mr. Garris's opinion “was
based entirely on a combination of forces
working at the same time to move the guard,
and not motion caused by the spring itself,”
as required by the district court. But this is
incorrect. There is testimony in the record
that the court's claim construction allows for
a combination of forces “to get the process
started;” e.g., to push the guard over the
latch. Mr. Garris also testified that once the
hinged arm is unlatched, the living hinge
“springs *1266 up”, moving the guard “a
little bit” in the direction of the needle tip.

Third, the jury is allowed to infer from
the evidence that the living hinge, by itself,
moves the guard towards the needle tip
based on the fact that Tyco included a latch
on its product. Mr. Garris testified that the
latch “restrains™ the stored energy imparted
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to the living hinges at the time that they are
folded. Mr. Garris testified that:

[I]t is very obvious that
there is a spring. And in
the folding process, it's very
clear that energy was put in.
So without doing anything,
it was very clear that there
was a spring which was
biased in a way that would
make the guard go toward
the tip of the cannula.

Mr. Garris also explained that the latch
functions to “hold back the spring force and
prevent| ] the hinged arm from deploying”
while a health care worker is giving an
injection.

Fourth, Becton presented evidence that the
hinged arm of the accused products is, in
fact, biased against the latch at the time of
their use and, hence, will extend to move the
guard forward once unlatched. Moreover,
Becton played a video clip that shows Tyco's
expert removing the latch of a Safety Needle
while holding the guard in its initial position.
The evidentiary video shows that once the
latch is removed and the guard is released,
the spring, by itself, moves the guard toward
the needle tip a small but visible distance.
The jurors could reasonably have concluded
that this videotaped evidence is sufficient to
show infringement.

In sum, there is substantial evidence the
jury's self-examination of the accused needle
guards, the expert testimony regarding the
“spring” in the guard, the presence of the
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latch to restrain the guard's movement, and
the video tape evidence showing movement
of the guard in the absence of the latch
to support the jury's finding of infringement.
Accordingly, applying the test of the Third
Circuit as outlined in Lightning Lube, it is
improper to disturb the jury's finding of
infringement. The district court was correct
in denying the JMOL.

In conclusion, the majority opinion
is severely flawed in several aspects.
Most importantly, it fails to conduct a
claim construction analysis to determine
whether construction of the “spring means”
limitation is governed by § 112, q 6. Indeed,
the majority puts the cart before the horse
by concluding that the claim language
covers only devices having two separate
structures, but fails to undertake a proper
claim construction analysis. The majority
then applies its simplistic claim construction
to its infringement analysis in reviewing
the denial of JMOL. Contrary to Third
Circuit law, the majority fails to view the
evidence in the light most favorable to
Becton and improperly overturns the jury's
verdict finding infringement. The majority
climbs Jacob's Ladder in search of perfection
in the jury verdict, but, by substituting its
own fact finding for that of the jury, it
fails to allow the jury to perform its proper
function. For these reasons, I dissent from
the judgment of the majority opinion.

All Citations

616 F.3d 1249, 95 U.S.P.Q.2d 1752
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ICANN Resolutions » 2012-12-20 - Accountability Structures Expert Panel Recommendations

Important note: The Board Resolutions are as reported in the Board Meeting Transcripts, Minutes &
Resolutions portion of ICANN's website. Only the words contained in the Resolutions themselves
represent the official acts of the Board. The explanatory text provided through this database (including the
summary, implementation actions, identification of related resolutions, and additional information) is an
interpretation or an explanation that has no official authority and does not represent the purpose behind the
Board actions, nor does any explanations or interpretations modify or override the Resolutions themselves.
Resolutions can only be modified through further act of the ICANN Board.

2012-12-20 - Accountability Structures Expert Panel
Recommendations

Resolution of the ICANN Board

Topic:

Accountability Structures Expert Panel Recommendations

Summary:

Accountability Structures Expert Panel Recommendations

Meeting Date:
Thu, 20 Dec 2012

Resolution Number:

2012.12.20.17 — 2012.12.20.19

URL for Resolution:

http://ponies.myicann.org/2012-12-20-accountability-structures-expert-panel-recommendations[10/19/2016 11:53:20 AM]
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http://www.icann.org/en/groups/board/documents/resolutions-20dec12-en.htm#2.c

Status:

Complete

Implementation Actions:

e Develop and implement plans to implement the Accountability Structures Expert Panel
recommendations
o Responsible entity: President and CEO

o Due date: None provided
o Completion date: 11 April 2013

e Report to the Board in Beijing on the status of the implementation
o Responsible entity: President and CEO

o Due date: 11 April 2013

o Completion date: 11 April 2013

Resolution Text:

Whereas, the Accountability and Transparency Review Team's Recommendations 23 and 25
recommended that ICANN retain independent experts to review ICANN's accountability structures and the
historical work performed on those structures.

Whereas, under the guidance of the Board Governance Committee (BGC), ICANN convened the
Accountability Structures Expert Panel (ASEP), comprised of three international experts on issues of
corporate governance, accountability and international dispute resolution.

Whereas, after research and review of ICANN's Reconsideration and Independent Review processes, as
well as multiple opportunities for public input, the ASEP produced a report in October 2012.

Whereas, the report was posted for public comment, along with proposed Bylaws revisions to address the
recommendations within the report.

Whereas, after review and consideration of the public comment received, including consideration by the
ASEP, the Board has determined that it is appropriate to proceed to implementation of the ASEP's
recommendations.

Whereas, additional implementation work is required prior to launching ICANN's revised Independent
Review and Reconsideration processes as recommended by the ASEP.

http://ponies.myicann.org/2012-12-20-accountability-structures-expert-panel-recommendations[10/19/2016 11:53:20 AM]
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Resolved (2012.12.20.17) the Board accepts the report by Accountability Structures Expert Panel issued in
October 2012 in fulfilment of Recommendations 23 and 25 of the Accountability and Transparency Review
Team.

Resolved (2012.12.20.18), the Board approves the Bylaws amendments to Article IV, Section 2
(Reconsideration) and Atrticle IV, Section 3 (Independent Review) as posted for public comment, with an
effective date to be determined by the Board after receiving a report from the President and CEO on the
status of implementation.

Resolved (2012.12.20.19), the Board directs the President and CEO to develop and execute
implementation plans necessary to implement the ASEP recommendations and report to the Board in
Beijing on the status of the implementation work, including a recommended effective date for the Bylaws.
In the event that, during implementation, the President and CEO determine that issues raised during the
public comment regarding the creation of a standing panel for the IRP require modification to the Bylaws,
those limited modifications are to be provided to the Board for adoption prior to the recommended effective
date for the Bylaws revisions.

Rationale for Resolution:

The Board's action in accepting the report of the Accountability Structures Expert Panel (ASEP) and
approving the attendant Bylaws revisions is in furtherance of the Board's commitment to act on the
recommendations of the Accountability and Transparency Review Team (ATRT). The ASEP's work was
called for in ATRT Recommendations 23 and 25, and the work performed, including a review of the
recommendations arising out of the President's Strategy Committee's work on Improving Institutional
Confident, is directly aligned with the review requested by the ATRT.

The adoption of the ASEP's work represents a great stride in ICANN's commitment to accountability to its
community. The revised mechanisms adopted today will bring easier access to the Reconsideration and
Independent Review Processes through the implementation of forms, the institution of defined terms to
eliminate vagueness, and the ability to bring collective requests. A new grounds for Reconsideration is
being added, which will enhance the ability for the community to seek to hold the Board accountable for its
decisions. The revisions are geared towards instituting more predictability into the processes, and certainty
in ICANN's decision making, while at the same time making it clearer when a decision is capable of being
reviewed.

The Board is adopting the Bylaws revisions today to allow for certainty as the President and CEO moves
forward with implementation work to effectuate the ASEP's recommendations. Because additional
documentation and processes must be developed and finalized, the Bylaws revisions to Article VI,
Sections 2 and 3 will not go into effect until the implementation work has proceeded sufficiently. The
President and CEO is therefore tasked with a report to the Board on the status of implementation, and a

http://ponies.myicann.org/2012-12-20-accountability-structures-expert-panel-recommendations[10/19/2016 11:53:20 AM]
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date for the Bylaws to go into effect, by the ICANN meeting in Beijing, China in April 2013. The Board
expects that the President and CEO will consider the issues raised in public comment to determine if they
need to be or can be addressed in implementation. In the event limited revisions of the Bylaws are
necessary to address public comment addressing the creation of a standing panel for the IRP, the Board
expects those revisions to be provided to the Board for approval in advance of the identified effective date.
The potential for limited modification of the Bylaws prior to the effective date is appropriate in this instance
because of the concerns raised in public comment as well as the past challenges faced when trying to
create a standing panel for independent reviews.

The adoption of these recommendations will have a fiscal impact on ICANN, in that additional work is
required for implementation, including the development of new documentation and the identification of a
standing panel to hear requests for independent review. The outcomes of this work are expected to have
positive impacts on ICANN and the community in enhanced availability of accountability mechanisms. This
decision is not expected to have any impact on the security, stability or resiliency of the DNS.

This is an Organizational Administrative Function for which the Board received public comment at
http://www.icann.org/en/news/public-comment/asep-recommendations-26oct12-en.htm.

Other Related Resolutions:

e Resolution 2013.04.11.06, determining the Bylaws effective date for the posted revisions, at
http://www.icann.org/en/groups/board/documents/resolutions-11apr13-en.htm#1.d

e Other resolutions TBD

Additional Information:

¢ Additional information about the Accountability Structures Expert Panel is available at:
http://www.icann.org/en/news/in-focus/accountability/asep

e Public comment regarding the Accountability Structures Expert Panel Recommendations is available at:
http://www.icann.org/en/news/public-comment/asep-recommendations-26oct12-en.htm

e The Accountability Structures Expert Panel Report is available at: http://www.icann.org/en/news/in-
focus/accountability/asep/report-26oct12-en.pdf

¢ Information on the updates to the Reconsideration Process is available at
http://www.icann.org/en/groups/board/governance/reconsideration

e The resolution does not address funding for the items identified therein.
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Policy ANNEX C: THE SCOPE OF THE ccNSO

Public Comment

Root Zone KSK ARTICLE I: MISSION AND CORE VALUES

Rollover
Section 1. MISSION

Technical

Functions The mission of The Internet Corporation for Assigned Names and Numbers
(“ICANN?”) is to coordinate, at the overall level, the global Internet's systems of

Contact unique identifiers, and in particular to ensure the stable and secure operation
of the Internet's unique identifier systems. In particular, ICANN:

Help

1. Coordinates the allocation and assignment of the three sets of unique
identifiers for the Internet, which are

system.

3. Coordinates policy development reasonably and appropriately related
to these technical functions.

Section 2. CORE VALUES

In performing its mission, the following core values should guide the decisions
and actions of ICANN:

1. Preserving and enhancing the operational stability, reliability, security,
and global interoperability of the Internet.

2. Respecting the creativity, innovation, and flow of information made
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coordination.

3. To the extent feasible and appropriate, delegating coordination
functions to or recognizing the policy role of other responsible entities
that reflect the interests of affected parties.

4. Seeking and supporting broad, informed participation reflecting the
functional, geographic, and cultural diversity of the Internet at all levels
of policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms
to promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain
names where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms
that (i) promote well-informed decisions based on expert advice, and (ii)
ensure that those entities most affected can assist in the policy
development process.

8. Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the Internet
while, as part of the decision-making process, obtaining informed input
from those entities most affected.

10. Remaining accountable to the Internet community through
mechanisms that enhance ICANN's effectiveness.

11. While remaining rooted in the private sector, recognizing that
governments and public authorities are responsible for public policy and
duly taking into account governments' or public authorities'
recommendations.

These core values are deliberately expressed in very general terms, so that
they may provide useful and relevant guidance in the broadest possible range
of circumstances. Because they are not narrowly prescriptive, the specific way
in which they apply, individually and collectively, to each new situation will
necessarily depend on many factors that cannot be fully anticipated or
enumerated; and because they are statements of principle rather than
practice, situations will inevitably arise in which perfect fidelity to all eleven
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recommendation or decision shall exercise its judgment to determine which
core values are most relevant and how they apply to the specific
circumstances of the case at hand, and to determine, if necessary, an
appropriate and defensible balance among competing values.

ARTICLE Il: POWERS
Section 1. GENERAL POWERS

Except as otherwise provided in the Articles of Incorporation or these Bylaws,
business and affairs conducted by or under the direction of, the Board. With
respect to any matters that would fall within the provisions of Article Ill, Section
6, the Board may act only by a majority vote of all members of the Board. In all
other matters, except as otherwise provided in these Bylaws or by law, the
Board may act by majority vote of those present at any annual, regular, or
special meeting of the Board. Any references in these Bylaws to a vote of the
Board shall mean the vote of only those members present at the meeting
where a quorum is present unless otherwise specifically provided in these
Bylaws by reference to “all of the members of the Board.”

Section 2. RESTRICTIONS

taking whatever steps are necessary to protect the operational stability of the
Internet in the event of financial failure of a Registry or Registrar or other
emergency.

Section 3. NON-DISCRIMINATORY TREATMENT

inequitably or single out any particular party for disparate treatment unless
justified by substantial and reasonable cause, such as the promotion of
effective competition.

ARTICLE lll: TRANSPARENCY

Section 1. PURPOSE

in an open and transparent manner and consistent with procedures designed
to ensure fairness.
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Section 2. WEBSITE

(ii) a docket of all pending policy development matters, including their
schedule and current status; (iii) specific meeting notices and agendas as
contributors and the amount of their contributions, and related matters; (v)
information about the availability of accountability mechanisms, including
reconsideration, independent review, and Ombudsman activities, as well as
information about the outcome of specific requests and complaints invoking

Section 3. MANAGER OF PUBLIC PARTICIPATION

There shall be a staff position designated as Manager of Public Participation,
or such other title as shall be determined by the President, that shall be
responsible, under the direction of the President, for coordinating the various

other means of communicating with and receiving input from the general
community of Internet users.

Section 4. MEETING NOTICES AND AGENDAS

At least seven days in advance of each Board meeting (or if not practicable, as
far in advance as is practicable), a notice of such meeting and, to the extent
known, an agenda for the meeting shall be posted.

Section 5. MINUTES AND PRELIMINARY REPORTS

1. All minutes of meetings of the Board and Supporting Organizations
(and any councils thereof) shall be approved promptly by the originating

taken by the Board shall be made publicly available in a preliminary
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report on the Website; provided, however, that any actions relating to
personnel or employment matters, legal matters (to the extent the Board
determines it is necessary or appropriate to protect the interests of
disclosing publicly, and other matters that the Board determines, by a
three-quarters (3/4) vote of Directors present at the meeting and voting,
are not appropriate for public distribution, shall not be included in the
preliminary report made publicly available. For any matters that the
Board determines not to disclose, the Board shall describe in general
terms in the relevant preliminary report the reason for such
nondisclosure.

3. No later than the day after the date on which they are formally
approved by the Board (or, if such day is not a business day, as

the next immediately following business day), the minutes shall be
made publicly available on the Website; provided, however, that any
minutes relating to personnel or employment matters, legal matters (to
the extent the Board determines it is necessary or appropriate to protect

contract from disclosing publicly, and other matters that the Board
determines, by a three-quarters (3/4) vote of Directors present at the
meeting and voting, are not appropriate for public distribution, shall not
be included in the minutes made publicly available. For any matters that
the Board determines not to disclose, the Board shall describe in
general terms in the relevant minutes the reason for such
nondisclosure.

Section 6. NOTICE AND COMMENT ON POLICY ACTIONS

1. With respect to any policies that are being considered by the Board
for adoption that substantially affect the operation of the Internet or third

a. provide public notice on the Website explaining what policies
are being considered for adoption and why, at least twenty-one
days (and if practical, earlier) prior to any action by the Board;

b. provide a reasonable opportunity for parties to comment on the
adoption of the proposed policies, to see the comments of others,
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and to reply to those comments, prior to any action by the Board;
and

c. in those cases where the policy action affects public policy
concerns, to request the opinion of the Governmental Advisory
Committee and take duly into account any advice timely

initiative or at the Board's request.

2. Where both practically feasible and consistent with the relevant policy
development process, an in-person public forum shall also be held for
discussion of any proposed policies as described in Section 6(1)(b) of
this Article, prior to any final Board action.

3. After taking action on any policy subject to this Section, the Board
shall publish in the meeting minutes the reasons for any action taken,
the vote of each Director voting on the action, and the separate
statement of any Director desiring publication of such a statement.

Section 7. TRANSLATION OF DOCUMENTS

facilitate the translation of final published documents into various appropriate
languages.

ARTICLE IV: ACCOUNTABILITY AND REVIEW

Section 1. PURPOSE

accountable to the community for operating in a manner that is consistent with
these Bylaws, and with due regard for the core values set forth in Article | of
these Bylaws. The provisions of this Article, creating processes for

accountability mechanisms otherwise set forth in these Bylaws, including the
transparency provisions of Article Il and the Board and other selection
mechanisms set forth throughout these Bylaws.

Section 2. RECONSIDERATION
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reconsideration of that action by the Board.

2. Any person or entity may submit a request for reconsideration or

the extent that he, she, or it have been adversely affected by:

a. one or more staff actions or inactions that contradict

been taken or refused to be taken without consideration of
material information, except where the party submitting the
request could have submitted, but did not submit, the information
for the Board's consideration at the time of action or refusal to act.

3. The Board has designated the Board Governance Committee to
review and consider any such Reconsideration Requests. The Board
Governance Committee shall have the authority to:

a. evaluate requests for review or reconsideration;

b. determine whether a stay of the contested action pending
resolution of the request is appropriate;

c. conduct whatever factual investigation is deemed appropriate;

d. request additional written submissions from the affected party,
or from other parties; and

e. make a recommendation to the Board of Directors on the
merits of the request.

4. ICANN shall absorb the normal administrative costs of the
reconsideration process. It reserves the right to recover from a party
requesting review or reconsideration any costs which are deemed to be
extraordinary in nature. When such extraordinary costs can be
foreseen, that fact and the reasons why such costs are necessary and

appropriate to evaluating the Reconsideration Request shall be
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communicated to the party seeking reconsideration, who shall then
have the option of withdrawing the request or agreeing to bear such
costs.

5. All Reconsideration Requests must be submitted to an e-mail
address designated by the Board Governance Committee within thirty
days after:

a. for requests challenging Board actions, the date on which
information about the challenged Board action is first published in
a preliminary report or minutes of the Board's meetings; or

b. for requests challenging staff actions, the date on which the
party submitting the request became aware of, or reasonably
should have become aware of, the challenged staff action; or

c. for requests challenging either Board or staff inaction, the date
on which the affected person reasonably concluded, or
reasonably should have concluded, that action would not be
taken in a timely manner.

6. All Reconsideration Requests must include the information required
by the Board Governance Committee, which shall include at least the
following information:

a. name, address, and contact information for the requesting
party, including postal and e-mail addresses;

reconsideration is sought;
c. the date of the action or inaction;

d. the manner by which the requesting party will be affected by
the action or inaction;

e. the extent to which, in the opinion of the party submitting the
Request for Reconsideration, the action or inaction complained of
adversely affects others;

f. whether a temporary stay of any action complained of is
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requested, and if so, the harms that will result if the action is not
stayed;

g. in the case of staff action or inaction, a detailed explanation of
the facts as presented to the staff and the reasons why the staff's
action or inaction was inconsistent with established ICANN
policy(ies);

h. in the case of Board action or inaction, a detailed explanation
of the material information not considered by the Board and, if the
information was not presented to the Board, the reasons the party
submitting the request did not submit it to the Board before it
acted or failed to act;

i.e., whether and how the action should be reversed, cancelled, or
modified, or what specific action should be taken;

j. the grounds on which the requested action should be taken; and

k. any documents the requesting party wishes to submit in
support of its request.

7. All Reconsideration Requests shall be posted on the Website..

8. The Board Governance Committee shall have authority to consider

Reconsideration Requests from different parties in the same proceeding

so long as (i) the requests involve the same general action or inaction
and (ii) the parties submitting Reconsideration Requests are similarly
affected by such action or inaction.

9. The Board Governance Committee shall review Reconsideration
Requests promptly upon receipt and announce, within thirty days, its
intention to either decline to consider or proceed to consider a
Reconsideration Request after receipt of the Request. The
announcement shall be posted on the Website.

10. The Board Governance Committee announcement of a decision not

to hear a Reconsideration Request must contain an explanation of the
reasons for its decision.

11. The Board Governance Committee may request additional
information or clarifications from the party submitting the Request for
Reconsideration.
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views on the matter, which comments shall be made publicly available
on the Website.

13. If the Board Governance Committee requires additional information,
it may elect to conduct a meeting with the party seeking
Reconsideration by telephone, e-mail or, if acceptable to the party
requesting reconsideration, in person. To the extent any information
gathered in such a meeting is relevant to any recommendation by the
Board Governance Committee, it shall so state in its recommendation.

14. The Board Governance Committee may also request information
relevant to the request from third parties. To the extent any information
gathered is relevant to any recommendation by the Board Governance
Committee, it shall so state in its recommendation.

15. The Board Governance Committee shall act on a Reconsideration
Request on the basis of the public written record, including information

staff, and by any third party.

16. To protect against abuse of the reconsideration process, a request
for reconsideration may be dismissed by the Board Governance
Committee where it is repetitive, frivolous, non-substantive, or otherwise
abusive, or where the affected party had notice and opportunity to, but
did not, participate in the public comment period relating to the
contested action, if applicable. Likewise, the Board Governance
Committee may dismiss a request when the requesting party does not

17. The Board Governance Committee shall make a final
recommendation to the Board with respect to a Reconsideration
Request within ninety days following its receipt of the request, unless
impractical, in which case it shall report to the Board the circumstances
that prevented it from making a final recommendation and its best
estimate of the time required to produce such a final recommendation.
The final recommendation shall be posted on the Website.

18. The Board shall not be bound to follow the recommendations of the
Board Governance Committee. The final decision of the Board shall be
made public as part of the preliminary report and minutes of the Board

meeting at which action is taken.
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19. The Board Governance Committee shall submit a report to the
Board on an annual basis containing at least the following information
for the preceding calendar year:

a. the number and general nature of Reconsideration Requests
received;

b. the number of Reconsideration Requests on which the Board
Governance Committee has taken action;

c. the number of Reconsideration Requests that remained
pending at the end of the calendar year and the average length of
time for which such Reconsideration Requests have been
pending;

d. a description of any Reconsideration Requests that were
pending at the end of the calendar year for more than ninety (90)
days and the reasons that the Board Governance Committee has
not taken action on them;

e. the number and nature of Reconsideration Requests that the
Board Governance Committee declined to consider on the basis
that they did not meet the criteria established in this policy;

f. for Reconsideration Requests that were denied, an explanation

accountable to persons materially affected by its decisions; and

g. whether or not, in the Board Governance Committee's view,
the criteria for which reconsideration may be requested should be
revised, or another process should be adopted or modified, to
have meaningful access to a review process that ensures fairmness
while limiting frivolous claims.

20. Each annual report shall also aggregate the information on the
topics listed in paragraph 19(a)-(e) of this Section for the period
beginning 1 January 2003.

Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS
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1. In addition to the reconsideration process described in Section 2 of
independenf th|rd-party review of Board actions alleged by an affected
party to be inconsistent with the Articles of Incorporation or Bylaws.

2. Any person materially affected by a decision or action by the Board
that he or she asserts is inconsistent with the Articles of Incorporation or
Bylaws may submit a request for independent review of that decision or
action.

3. Requests for such independent review shall be referred to an
Independent Review Panel (“IRP”), which shall be charged with
comparing contested actions of the Board to the Articles of
Incorporation and Bylaws, and with declaring whether the Board has
acted consistently with the provisions of those Articles of Incorporation
and Bylaws.

4. The IRP shall be operated by an international arbitration provider

arbitrators under contract with or nominated by that provider.

5. Subject to the approval of the Board, the IRP Provider shall establish
operating rules and procedures, which shall implement and be
consistent with this Section 3.

6. Either party may elect that the request for independent review be
considered by a three-member panel; in the absence of any such
election, the issue shall be considered by a one-member panel.

7. The IRP Provider shall determine a procedure for assigning members

shall establish a standing panel to hear such claims.

8. The IRP shall have the authority to:

a. request additional written submissions from the party seeking

parties;

b. declare whether an action or inaction of the Board was
inconsistent with the Articles of Incorporation or Bylaws; and
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c. recommend that the Board stay any action or decision, or that
the Board take any interim action, until such time as the Board
reviews and acts upon the opinion of the IRP.

structure are not eligible to serve on the IRP.

10. In order to keep the costs and burdens of independent review as low
as possible, the IRP should conduct its proceedings by e-mail and
otherwise via the Internet to the maximum extent feasible. Where
necessary, the IRP may hold meetings by telephone.

11. The IRP shall adhere to conflicts-of-interest policy stated in the IRP
Provider's operating rules and procedures, as approved by the Board.

12. Declarations of the IRP shall be in writing. The IRP shall make its
declaration based solely on the documentation, supporting materials,
and arguments submitted by the parties, and in its declaration shall
specifically designate the prevailing party. The party not prevailing shall
ordinarily be responsible for bearing all costs of the IRP Provider, but in
an extraordinary case the IRP may in its declaration allocate up to half
of the costs of the IRP Provider to the prevailing party based upon the
circumstances, including a consideration of the reasonableness of the
parties' positions and their contribution to the public interest. Each party
to the IRP proceedings shall bear its own expenses.

13. The IRP operating procedures, and all petitions, claims, and
declarations, shall be posted on the Website when they become
available.

14. The IRP may, in its discretion, grant a party's request to keep certain
information confidential, such as trade secrets.

15. Where feasible, the Board shall consider the IRP declaration at the
Board's next meeting.

Section 4. PERIODIC REVIEW OF ICANN STRUCTURE AND
OPERATIONS

1. The Board shall cause a periodic review of the performance and
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an entity or entities independent of the organization under review. The
goal of the review, to be undertaken pursuant to such criteria and
standards as the Board shall direct, shall be to determine (i) whether
(ii) if so, whether any change in structure or opera.ﬁrbﬁhrsmirs' desirable to
improve its effectiveness.

These periodic reviews shall be conducted no less frequently than every
five years, based on feasibility as determined by the Board. Each five-
year cycle will be computed from the moment of the reception by the
Board of the final report of the relevant review Working Group.

The results of such reviews shall be posted on the Website for public
review and comment, and shall be considered by the Board no later
than the second scheduled meeting of the Board after such results have
been posted for 30 days. The consideration by the Board includes the

mechanisms.

ARTICLE V: OMBUDSMAN

Section 1. OFFICE OF OMBUDSMAN

1. There shall be an Office of Ombudsman, to be managed by an
Ombudsman and to include such staff support as the Board determines
is appropriate and feasible. The Ombudsman shall be a full-time
position, with salary and benefits appropriate to the function, as
determined by the Board.

2. The Ombudsman shall be appointed by the Board for an initial term of
two years, subject to renewal by the Board.

3. The Ombudsman shall be subject to dismissal by the Board only
upon a three-fourths (3/4) vote of the entire Board.

4. The annual budget for the Office of Ombudsman shall be established
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Ombudsman shall submit a proposed budget to the President, and the
President shall include that budget submission in its entirety and without
President to the Board..”f\'lrcrjr’rtﬁihg in this Article shall prevent the 77777777
President from offering separate views on the substance, size, or other
features of the Ombudsman's proposed budget to the Board.

Section 2. CHARTER

The charter of the Ombudsman shall be to act as a neutral dispute resolution
practitioner for those matters for which the provisions of the Reconsideration
Policy set forth in Section 2 of Article IV or the Independent Review Policy set
forth in Section 3 of Article IV have not been invoked. The principal function of
the Ombudsman shall be to provide an independent internal evaluation of

Ombudsman shall serve as an objective advocate for fairness, and shall seek
to evaluate and where possible resolve complaints about unfair or

bodies, clarifying the issues and using conflict resolution tools such as
negotiation, facilitation, and “shuttle diplomacy” to achieve these results.

Section 3. OPERATIONS

The Office of Ombudsman shall:

1. facilitate the fair, impartial, and timely resolution of problems and

otherwise become the subject of either the Reconsideration or
Independent Review Policies;

2. exercise discretion to accept or decline to act on a complaint or
question, including by the development of procedures to dispose of
complaints that are insufficiently concrete, substantive, or related to
subject matters for the Ombudsman to act on. In addition, and without
limiting the foregoing, the Ombudsman shall have no authority to act in
any way with respect to internal administrative matters, personnel
matters, issues relating to membership on the Board, or issues related
to vendor/supplier relations;
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3. have the right to have access to (but not to publish if otherwise

and constituent bodies to enable an informed evaluation.af'trﬁém
complaint and to assist in dispute resolution where feasible (subject only
to such confidentiality obligations as are imposed by the complainant or

availability;

5. maintain neutrality and independence, and have no bias or personal
stake in an outcome; and

advise complainants about the various options available for review of
such problems, concerns, or complaints.

determinations made by the Office of Ombudsman concerning
confidentiality of any complaints received by that Office.

3. Contact with the Ombudsman shall not constitute notice to ICANN of
any particular action or cause of action.

4. The Ombudsman shall be specifically authorized to make such
reports to the Board as he or she deems appropriate with respect to any
particular matter and its resolution or the inability to resolve it. Absent a
determination by the Ombudsman, in his or her sole discretion, that it
would be inappropriate, such reports shall be posted on the Website.

5. The Ombudsman shall not take any actions not authorized in these
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Bylaws, and in particular shall not institute, join, or support in any way

Section 5. ANNUAL REPORT

The Office of Ombudsman shall publish on an annual basis a consolidated
analysis of the year's complaints and resolutions, appropriately dealing with
confidentiality obligations and concerns. Such annual report should include a
description of any trends or common elements of complaints received during
the period in question, as well as recommendations for steps that could be
taken to minimize future complaints. The annual report shall be posted on the
Website.

ARTICLE VI: BOARD OF DIRECTORS

Section 1. COMPOSITION OF THE BOARD

members (“Directors”). In addition, six non-voting liaisons (“Liaisons”) shall be
designated for the purposes set forth in Section 9 of this Article. Only Directors
shall be included in determining the existence of quorums, and in establishing

Section 2. DIRECTORS AND THEIR SELECTION; ELECTION OF
CHAIRMAN AND VICE-CHAIRMAN

1. The Directors shall consist of:

a. Eight voting members selected by the Nominating Committee
established by Article VIl of these Bylaws. These seats on the
Board of Directors are referred to in these Bylaws as Seats 1
through 8.

Bylaws. These seats on the Board of Directors are referred to in
these Bylaws as Seat 9 and Seat 10.

c. Two voting members selected by the Country-Code Names



Exhibit R-43

of these Bylaws. These seats on the Board of Directors are
referred to in these Bylaws as Seat 11 and Seat 12.

d. Two voting members selected by the Generic Names
theseByIawsTheseseats on the Board of Directors are referred
to in these Bylaws as Seat 13 and Seat 14.

e. The President ex officio, who shall be a voting member.

2. In carrying out its responsibilities to fill Seats 1 through 8, the
composed of members who in the aggregate display diversity in
geography, culture, skills, experience, and perspective, by applying the
criteria set forth in Section 3 of this Article. At no time when it makes its
selection shall the Nominating Committee select a Director to fill any
vacancy or expired term whose selection would cause the total number
of Directors (not including the President) from countries in any one
Geographic Region (as defined in Section 5 of this Article) to exceed
five; and the Nominating Committee shall ensure when it makes its
selections that the Board includes at least one Director who is from a

Bylaws, if any candidate for director maintains citizenship of more than
one country, or has been domiciled for more than five years in a country
of which the candidate does not maintain citizenship (“Domicile”), that
candidate may be deemed to be from either country and must select in
his/her Statement of Interest the country of citizenship or Domicile that
he/she wants the Nominating Committee to use for Diversity Calculation
purposes. For purposes of this sub- section 2 of Article VI, Section 2 of
be determined by where the candidate has a permanent residence and
place of habitation.

3. In carrying out their responsibilities to fill Seats 9 through 14, the
composed of members that in the aggregate display diversity in
geography, culture, skills, experience, and perspective, by applying the
criteria set forth in Section 3 of this Article. At any given time, no two
Directors selected by a Supporting Organization shall be citizens from
the same country or of countries located in the same Geographic
Region.
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Bylaws, if any candidate for director maintains citizenship of more than
one country, or has been domiciled for more than five years in a country
of which the candidate does not maintain citizenship (“Domicile”), that
candidate may be deemed to be from either country and must select in
his/her Statement of Interest the country of citizenship or Domicile that

Bylaws, a person can only have one “Domicile,” which shall be
determined by where the candidate has a permanent residence and
place of habitation.

4. The Board shall annually elect a Chairman and a Vice-Chairman from
among the Directors, not including the President.

Section 3. CRITERIA FOR SELECTION OF DIRECTORS

ICANN Directors shall be:

1. Accomplished persons of integrity, objectivity, and intelligence, with
reputations for sound judgment and open minds, and a demonstrated
capacity for thoughtful group decision-making;

3. Persons who will produce the broadest cultural and geographic
diversity on the Board consistent with meeting the other criteria set forth
in this Section;

4. Persons who, in the aggregate, have personal familiarity with the
IP address reéiéfﬁes; with Internet technical staharérlic'l;and protocols;
with policy-development procedures, legal traditions, and the public
interest; and with the broad range of business, individual, academic,
and non-commercial users of the Internet;

5. Persons who are willing to serve as volunteers, without compensation
other than the reimbursement of certain expenses; and

6. Persons who are able to work and communicate in written and
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spoken English.

Section 4. ADDITIONAL QUALIFICATIONS

1. Notwithstanding anything herein to the contrary, no official of a
national government or a multinational entity established by treaty or
other agreement between national governments may serve as a
Director. As used herein, the term “official” means a person (i) who
holds an elective governmental office or (ii) who is employed by such
government or multinational entity and whose primary function with such
government or entity is to develop or influence governmental or public
policies.

2. No person who serves in any capacity (including as a liaison) on any

Council relating to the selection of Directors by the Council, until the
Council has selected the full complement of Directors it is responsible
for selecting. In the event that a person serving in any capacity on a

for selection as a Director, the constituency group or other group or
entity that selected the person may select a replacement for purposes of
the Council's selection process.

3. Persons serving in any capacity on the Nominating Committee shall
be ineligible for selection to positions on the Board as provided by
Article VII, Section 8.

Section 5. INTERNATIONAL REPRESENTATION

In order to ensure broad international representation on the Board, the
selection of Directors by the Nominating Committee and each Supporting
Organization shall comply with all applicable diversity provisions of these
Bylaws or of any Memorandum of Understanding referred to in these Bylaws
provisions is to ensure that at all times each Geographic Region shall have at
least one Director, and at all times no region shall have more than five
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Directors on the Board (not including the President). As used in these Bylaws,
each of the following is considered to be a “Geographic Region”: Europe;
Asia/Australia/Pacific; Latin America/Caribbean islands; Africa; and North
America. The specific countries included in each Geographic Region shall be
determined by the Board, and this Section shall be reviewed by the Board
from time to time (but at least every three years) to determine whether any
change is appropriate, taking account of the evolution of the Internet.

Section 6. DIRECTORS' CONFLICTS OF INTEREST

The Board, through the Board Governance Committee, shall require a
statement from each Director not less frequently than once a year setting forth
all business and other affiliations that relate in any way to the business and

an “interested director” within the meaning of Section 5233 of the California
Nonprofit Public Benefit Corporation Law (“CNPBCL”). In addition, each

reasonably be considered to cause the Director to be considered to be an
“interested person” within the meaning of Section 5227 of the CNPBCL. The
Board shall adopt policies specifically addressing Director, Officer, and

matter in which he or she has a material and direct financial interest that would
be affected by the outcome of the vote.

Section 7. DUTIES OF DIRECTORS

Directors shall serve as individuals who have the duty to act in what they

of the entity that selected them, their employers, or any other organizations or
constituencies.

Section 8. TERMS OF DIRECTORS

1. Subject to the provisions of the Transition Article of these Bylaws, the
regular term of office of Director Seats 1 through 14 shall begin as
follows:

a. The regular terms of Seats 1 through 3 shall begin at the

annual meeting every third year after 2003;
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b. The regular terms of Seats 4 through 6 shall begin at the

annual meeting every third year after 2004;

c. The regular terms of Seats 7 and 8 shall begin at the

annual meeting every third year after 2005;

d. The regular terms of Seats 9 and 12 shall begin on the day six

2. Each Director holding any of Seats 1 through 14, including a Director
selected to fill a vacancy, shall hold office for a term that lasts until the
next term for that Seat commences and until a successor has been
selected and qualified or until that Director resigns or is removed in
accordance with these Bylaws.

3. At least one month before the commencement of each annual

written notice of its selection of Directors for seats with terms beginning
at the conclusion of the annual meeting.

4. No later than five months after the conclusion of each annual

its selection.

5. Subject to the provisions of the Transition Article of these Bylaws, no
Director may serve more than three consecutive terms. For these
purposes, a person selected to fill a vacancy in a term shall not be
deemed to have served that term.

6. The term as Director of the person holding the office of President
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shall be for as long as, and only for as long as, such person holds the
office of President.

Section 9. NON-VOTING LIAISONS

1. The non-voting liaisons shall include:

b. One appointed by the Root Server System Advisory Committee
established by Article Xl of these Bylaws;

d. One appointed by the Technical Liaison Group established by
Article XI-A of these Bylaws;

established by Article Xl of these Bylaws; and

f. One appointed by the Internet Engineering Task Force.

2. Subject to the provisions of the Transition Article of these Bylaws, the
non-voting liaisons shall serve terms that begin at the conclusion of

each annual meeting. At least one month before the commencement of
each annual meeting, each body entitled to appoint a non-voting liaison

3. Non-voting liaisons shall serve as volunteers, without compensation
other than the reimbursement of certain expenses.

4. Each non-voting liaison may be reappointed, and shall remain in that
position until a successor has been appointed or until the liaison resigns
or is removed in accordance with these Bylaws.

5. The non-voting liaisons shall be entitled to attend Board meetings,
participate in Board discussions and deliberations, and have access
(under conditions established by the Board) to materials provided to
Directors for use in Board discussions, deliberations and meetings, but
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shall otherwise not have any of the rights and privileges of Directors.
Non-voting liaisons shall be entitled (under conditions established by the
Board) to use any materials provided to them pursuant to this Section
for the purpose of consulting with their respective committee or
organization.

Section 10. RESIGNATION OF A DIRECTOR OR NON-VOTING LIAISON

Subject to Section 5226 of the CNPBCL, any Director or non-voting liaison
may resign at any time, either by oral tender of resignation at any meeting of

resignation shall take effect at the time specified, and, unless otherwise
specified, the acceptance of such resignation shall not be necessary to make it
effective. The successor shall be selected pursuant to Section 12 of this
Article.

Section 11. REMOVAL OF A DIRECTOR OR NON-VOTING LIAISON

1. Any Director may be removed, following notice to that Director and, if
by a three-fourths (3/4) majority vote of all Directors; provided, however,
that the Director who is the subject of the removal action shall not be
entitled to vote on such an action or be counted as a voting member of
the Board when calculating the required three-fourths (3/4) vote; and
provided further, that each vote to remove a Director shall be a separate
vote on the sole question of the removal of that particular Director.

2. With the exception of the non-voting liaison appointed by the
removed, foIIowmgnotlceto iHértﬁlriré.ison and to the organization by
which that liaison was selected, by a three-fourths (3/4) majority vote of
all Directors if the selecting organization fails to promptly remove that
liaison following such notice. The Board may request the Governmental
Ilalsonappomtedbythat Committee if the Board, by a three-fourths
(3/4) majority vote of all Directors, determines that such an action is
appropriate.

Section 12. VACANCIES
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1. A vacancy or vacancies in the Board of Directors shall be deemed to
exist in the case of the death, resignation, or removal of any Director; if
the authorized number of Directors is increased; or if a Director has
been declared of unsound mind by a final order of court or convicted of
a felony or incarcerated for more than 90 days as a result of a criminal
conviction or has been found by final order or judgment of any court to
have breached a duty under Sections 5230 et seq. of the CNPBCL. Any
vacancy occurring on the Board of Directors shall be filled by the
Nominating Committee, unless (a) that Director was selected by a

which case the vacancy shall be filled in accordance with the provisions
of Article XlIl of these Bylaws. The selecting body shall give written

A Director selected to fill a vacancy on the Board shall serve for the
unexpired term of his or her predecessor in office and until a successor
has been selected and qualified. No reduction of the authorized number
of Directors shall have the effect of removing a Director prior to the
expiration of the Director's term of office.

2. The organizations selecting the non-voting liaisons identified in
Section 9 of this Article are responsible for determining the existence of,
and filling, any vacancies in those positions. They shall give the

provided such annual meeting is held within 14 months of the immediately
preceding annual meeting. If the Board determines that it is practical, the
annual meeting should be distributed in real-time and archived video and
audio formats on the Internet.

Section 14. REGULAR MEETINGS

Regular meetings of the Board shall be held on dates to be determined by the
Board. In the absence of other designation, regular meetings shall be held at
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Section 15. SPECIAL MEETINGS

Special meetings of the Board may be called by or at the request of one-
quarter (1/4) of the members of the Board or by the Chairman of the Board or
the President. A call for a special meeting shall be made by the Secretary of

Section 16. NOTICE OF MEETINGS

Notice of time and place of all meetings shall be delivered personally or by
telephone or by electronic mail to each Director and non-voting liaison, or sent
by first-class mail (air mail for addresses outside the United States) or
facsimile, charges prepaid, addressed to each Director and non-voting liaison
at the Director's or non-voting liaison's address as it is shown on the records of
mail at least fourteen (14) days before the time of the holding of the meeting.
In case the notice is delivered personally or by telephone or facsimile or
electronic mail it shall be delivered personally or by telephone or facsimile or
electronic mail at least forty-eight (48) hours before the time of the holding of
the meeting. Notwithstanding anything in this Section to the contrary, notice of
a meeting need not be given to any Director who signed a waiver of notice or a
written consent to holding the meeting or an approval of the minutes thereof,
whether before or after the meeting, or who attends the meeting without
protesting, prior thereto or at its commencement, the lack of notice to such
Director. All such waivers, consents and approvals shall be filed with the
corporate records or made a part of the minutes of the meetings.

Section 17. QUORUM

At all annual, regular, and special meetings of the Board, a majority of the total
number of Directors then in office shall constitute a quorum for the transaction
of business, and the act of a majority of the Directors present at any meeting
at which there is a quorum shall be the act of the Board, unless otherwise
provided herein or by law. If a quorum shall not be present at any meeting of
the Board, the Directors present thereat may adjourn the meeting from time to
time to another place, time, or date. If the meeting is adjourned for more than
twenty-four (24) hours, notice shall be given to those Directors not at the
meeting at the time of the adjournment.

Section 18. ACTION BY TELEPHONE MEETING OR BY OTHER
COMMUNICATIONS EQUIPMENT

Members of the Board or any Committee of the Board may participate in a
meeting of the Board or Committee of the Board through use of (i) conference
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telephone or similar communications equipment, provided that all Directors
participating in such a meeting can speak to and hear one another or (ii)
electronic video screen communication or other communication equipment;
provided that (a) all Directors participating in such a meeting can speak to and
hear one another, (b) all Directors are provided the means of fully participating
adopts and implements means of verifying that (x) a person participating in
such a meeting is a Director or other person entitled to participate in the
meeting and (y) all actions of, or votes by, the Board or Committee of the
Board are taken or cast only by the members of the Board or Committee and
not persons who are not members. Participation in a meeting pursuant to this
available at the place of any meeting of the Board the telecommunications
equipment necessary to permit members of the Board to participate by
telephone.

Section 19. ACTION WITHOUT MEETING

Any action required or permitted to be taken by the Board or a Committee of
the Board may be taken without a meeting if all of the Directors entitled to vote
thereat shall individually or collectively consent in writing to such action. Such
written consent shall have the same force and effect as the unanimous vote of
such Directors. Such written consent or consents shall be filed with the
minutes of the proceedings of the Board.

Section 20. ELECTRONIC MAIL

If permitted under applicable law, communication by electronic mail shall be
considered equivalent to any communication otherwise required to be in

circumstances to assure itself that communications by electronic mail are
authentic.

Section 21. RIGHTS OF INSPECTION

Every Director shall have the right at any reasonable time to inspect and copy
all books, records and documents of every kind, and to inspect the physical

against the inappropriate disclosure of confidential information.
Section 22. COMPENSATION

The Directors shall receive no compensation for their services as Directors.
The Board may, however, authorize the reimbursement of actual and
necessary reasonable expenses incurred by Directors and non-voting liaisons
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performing their duties as Directors or non-voting liaisons.
Section 23. PRESUMPTION OF ASSENT

A Director present at a Board meeting at which action on any corporate matter
is taken shall be presumed to have assented to the action taken unless his or
her dissent or abstention is entered in the minutes of the meeting, or unless
such Director files a written dissent or abstention to such action with the
person acting as the secretary of the meeting before the adjournment thereof,
or forwards such dissent or abstention by registered mail to the Secretary of

or abstain shall not apply to a Director who voted in favor of such action.
ARTICLE VII: NOMINATING COMMITTEE

Section 1. DESCRIPTION

as are set forth in these Bylaws.
Section 2. COMPOSITION

The Nominating Committee shall be composed of the following persons:

2. The immediately previous Nominating Committee Chair, as a non-
voting advisor;

established by Article XI of these Bylaws;
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7. Voting delegates to the Nominating Committee shall be selected from

these Bylaws, as follows:

a. One delegate from the Registries Stakeholder Group;
b. One delegate from the Registrars Stakeholder Group;

c. Two delegates from the Business Constituency, one
representing small business users and one representing large
business users;

d. One delegate from the Internet Service Providers Constituency;
e. One delegate from the Intellectual Property Constituency; and

f. One delegate from consumer and civil society groups, selected
by the Non-Commercial Users Constituency.

8. One voting delegate each selected by the following entities:

a. The Council of the Country Code Names Supporting
Organization established by Article IX of these Bylaws;

established by Article VIII of these Bylaws;

c. An entity designated by the Board to represent academic and
similar organizations;

d. The Internet Engineering Task Force; and

A of these Bylaws;

9. A non-voting Associate Chair, who may be appointed by the Chair, at
his or her sole discretion, to serve during all or part of the term of the
Chair. The Associate Chair may not be a person who is otherwise a
member of the same Nominating Committee. The Associate Chair shall
assist the Chair in carrying out the duties of the Chair, but shall not
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serve, temporarily or otherwise, in the place of the Chair.

Section 3. TERMS

Subiject to the provisions of the Transition Article of these Bylaws:

1. Each voting delegate shall serve a one-year term. A delegate may
serve at most two successive one-year terms, after which at least two
years must elapse before the individual is eligible to serve another term.

2. The regular term of each voting delegate shall begin at the conclusion

3. Non-voting liaisons shall serve during the term designated by the
entity that appoints them. The Chair, the immediately previous Chair
serving as an advisor, and any Associate Chair shall serve as such until

4. Vacancies in the positions of delegate, non-voting liaison, or Chair
shall be filled by the entity entitled to select the delegate, non-voting
liaison, or Chair involved. A vacancy in the position of non-voting
advisor (immediately previous Chair) may be filled by the Board from
among persons with prior service on the Board or a Nominating
Committee. A vacancy in the position of Associate Chair may be filled
by the Chair in accordance with the criteria established by Section 2(9)
of this Article.

5. The existence of any vacancies shall not affect the obligation of the
Nominating Committee to carry out the responsibilities assigned to it in
these Bylaws.

Section 4. CRITERIA FOR SELECTION OF NOMINATING COMMITTEE
DELEGATES

1. Accomplished persons of integrity, objectivity, and intelligence, with
reputations for sound judgment and open minds, and with experience
and competence with collegial large group decision-making;
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2. Persons with wide contacts, broad experience in the Internet

3. Persons whom the selecting body is confident will consult widely and
accept input in carrying out their responsibilities;

4. Persons who are neutral and objective, without any fixed personal
commitments to particular individuals, organizations, or commercial
objectives in carrying out their Nominating Committee responsibilities;

willing to serve as volunteers, without compensation other than the
reimbursement of certain expenses; and

6. Persons who are able to work and communicate in written and
spoken English.

Section 5. DIVERSITY

consistent with the other criteria required to be applied by Section 4 of this
Article, make selections guided by Core Value 4 in Article |, Section 2 .

Section 6. ADMINISTRATIVE AND OPERATIONAL SUPPORT

Nominating Committee to carry out its responsibilities.
Section 7. PROCEDURES

The Nominating Committee shall adopt such operating procedures as it deems
necessary, which shall be published on the Website.

Section 8. INELIGIBILITY FOR SELECTION BY NOMINATING
COMMITTEE

No person who serves on the Nominating Committee in any capacity shall be
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eligible for selection by any means to any position on the Board or any other

meeting that coincides with, or is after, the conclusion of that person's service
on the Nominating Committee.

Section 9. INELIGIBILITY FOR SERVICE ON NOMINATING COMMITTEE

Ombudsman) shall simultaneously serve in any of the Nominating Committee
positions described in Section 2 of this Article.

ARTICLE VIII: ADDRESS SUPPORTING ORGANIZATION

Section 1. DESCRIPTION

with respect to policy issues relating to the operation, assignment, and
management of Internet addresses.

regional Internet registries (RIRSs).

Section 2. ADDRESS COUNCIL

ARTICLE IX: COUNTRY-CODE NAMES SUPPORTING ORGANIZATION
Section 1. DESCRIPTION

There shall be a policy-development body known as the Country-Code Names
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1. developing and recommending to the Board global policies relating to
country-code top-level domains;

members. Adherence to the results of these activities will be voluntary and
such activities may include: seeking to develop voluntary best practices for

of this Section; and (iv) observers as described in paragraph 3 of this
Section.

2. There shall also be one liaison to the ccNSO Council from each of the

described in Section 5 of this Article. These liaisons shall not be
members of or entitled to vote on the ccNSO Council, but otherwise
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shall be entitled to participate on equal footing with members of the

appointing organization as stated in the written notice. The appointing
organization may recall from office or replace its liaison at any time by

member's term begins in a year divisible by three, a second member's
term begins in the first year following a year divisible by three, and the
third member's term begins in the second year following a year divisible

regular term and until a successor has been selected and qualified or
until that member resigns or is removed in accordance with these
Bylaws.

for grossly inappropriate behavior, both as determined by at least a 66%
vote of all of the members of the ccNSO Council.
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member. Vacancies in the positions of the three members selected by
the Nominating Committee shall be filled for the unexpired term involved

described in Section 4(7) through (9) of this Article.

8. The role of the ccNSO Council is to administer and coordinate the

Article) and to manage the development of policy recommendations in
accordance with Section 6 of this Article. The ccNSO Council shall also

from time to time.

9. The ccNSO Council shall make selections to fill Seats 11 and 12 on
the Board by written ballot or by action at a meeting; any such selection
must have affirmative votes of a majority of all the members of the

ccNSO Council then in office. Notification of the ccNSO Council's

Chair(s) may be recalled from office by the same procedure as used for
selection.

Council shall be published on the Website.

12. Except as provided by paragraphs 9 and 10 of this Section, the

regularly on a schedule it determines, but not fewer than four times
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Council members are permitted to participate by at least one means
described in paragraph 14 of this Section. Except where determined by

13. Notice of time and place (and information about means of
participation other than personal attendance) of all meetings of the
liaison, and observer by e-mail, telephone, facsimile, or a paper notice
delivered personally or by postal mail. In case the notice is sent by
postal mail, it shall be sent at least 21 days before the day of the
meeting. In case the notice is delivered personally or by telephone,
facsimile, or e-mail it shall be provided at least seven days before the
Council meeting (or if not practicable, as far in advance as is
practicable), a notice of such meeting and, to the extent known, an
agenda for the meeting shall be posted.

the Website as soon as practicable following the meeting, and no later
than 21 days following the meeting.

Section 4. MEMBERSHIP
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current heading of “Sponsoring Organization”, or under any later variant,
for that country-code top-level domain.

applications. Subject to the provisions of the Transition Article of these
Bylaws, the application shall be in writing in a form designated by the

4. The Geographic Regions of ccTLDs shall be as described in Article
VI, Section 5 of these Bylaws. For purposes of this Article, managers of
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person, organization, or entity listed as the administrative contact in the
IANA database.

9. If at the close of nominations there are no more candidates
nominated (with seconds and acceptances) in a particular Geographic
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members by virtue of their membership to the extent, and only to the
extent, that the policies (a) only address issues that are within scope of

require the member to breach custom, religion, or public policy (not
embodied in the applicable law described in paragraph 10 of this

implementation of the policy would require the member to breach
custom, religion, or public policy (not embodied in the applicable law
described in paragraph 10 of this Section) and (b) whether failure to

Council shall proceed by consensus, which may be demonstrated by a
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vote of 14 or more members of the ccNSO Council.

according to procedures established by the Board.

Section 6. ccNSO POLICY-DEVELOPMENT PROCESS AND SCOPE

Policy-Development Process (ccPDP). The ccPDP shall be as stated in
Annex B to these Bylaws; modifications shall be recommended to the

be subject to approval by the Board.

Section 7. STAFF SUPPORT AND FUNDING
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on the Website.

ARTICLE X: GENERIC NAMES SUPPORTING ORGANIZATION

Section 1. DESCRIPTION

There shall be a policy-development body known as the Generic Names

generic top-level domains.

Section 2. ORGANIZATION

The GNSO shall consist of:

(i) A number of Constituencies, where applicable, organized within the
Stakeholder Groups as described in Section 5 of this Article;

(ii) Four Stakeholder Groups organized within Houses as described in
Section 5 of this Article;



Exhibit R-43

Except as otherwise defined in these Bylaws, the four Stakeholder Groups and
the Constituencies ill be responsible for defining their own charters with the

shall consist of:

a. three representatives selected from the Registries Stakeholder
Group;

b. three representatives selected from the Registrars Stakeholder
Group;

c. six representatives selected from the Commercial Stakeholder
Group;

d. six representatives selected from the Non-Commercial
Stakeholder Group; and

Committee, one of which shall be non-voting, but otherwise
entitled to participate on equal footing with other members of the
motions and of serving as Chair if elected. One Nominating
Committee Appointee voting representative shall be assigned to
each House (as described in Section 3(8) of this Article) by the
Nominating Committee.

Council at the same time.

Stakeholder Groups should, in their charters, ensure their
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time. The appointing organization shall designate, revoke, or change its

members of or entitled to vote, to make or second motions, or to serve
as an officer on the GNSO Council, but otherwise liaisons shall be

Council.

2. Subject to the provisions of the Transition Article XX, and Section 5 of

regular term of two representatives selected from Stakeholder Groups
with three Council seats shall begin in even-numbered years and the
regular term of the other representative selected from that Stakeholder
Group shall begin in odd-numbered years. The regular term of three
representatives selected from Stakeholder Groups with six Council
seats shall begin in even-numbered years and the regular term of the
other three representatives selected from that Stakeholder Group shall
begin in odd-numbered years. The regular term of one of the three
members selected by the Nominating Committee shall begin in even-
numbered years and the regular term of the other two of the three
members selected by the Nominating Committee shall begin in odd-
his or her regular term and until a successor has been selected and
qualified or until that member resigns or is removed in accordance with
these Bylaws.

Except in a “special circumstance,” such as, but not limited to, meeting
geographic or other diversity requirements defined in the Stakeholder
Group charters, where no alternative representative is available to
serve, no Council member may be selected to serve more than two
consecutive terms, in such a special circumstance a Council member
may serve one additional term. For these purposes, a person selected
to fill a vacancy in a term shall not be deemed to have served that term.
A former Council member who has served two consecutive terms must
remain out of office for one full term prior to serving any subsequent
term as Council member. A “special circumstance” is defined in the

of the death, resignation, or removal of any member. Vacancies shall be
filled for the unexpired term by the appropriate Nominating Committee
or Stakeholder Group that selected the member holding the position
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be removed for cause: i) stated by a three-fourths (3/4) vote of all
members of the applicable House to which the Nominating Committee
appointee is assigned; or ii) stated by a three-fourths (3/4) vote of all
members of each House in the case of the non-voting Nominating
Committee appointee (see Section 3(8) of this Article). Such removal

upon the expiration of a twenty-one (21) day public comment period,
and shall be subject to Board oversight and review. Until any

procedures shall be as set forth in Section 6 of this Article.

5. No more than one officer, director or employee of any particular
corporation or other organization (including its subsidiaries and

below; any such selection must have affirmative votes compromising
sixty percent (60%) of all the respective voting House members:

a. the Contracted Party House shall select a representative to fill
Seat 13; and

b. the Non-Contracted Party House shall select a representative
to fill Seat 14
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Sections 8(4) and 12(1).

7. The GNSO Council shall select the GNSO Chair for a term the GNSO

Council specifies, but not longer than one year. Each House (as
described in Section 3.8 of this Article) shall select a Vice-Chair, who
will be a Vice-Chair of the whole of the GNSO Council, for a term the

can be held.

8. Except as otherwise required in these Bylaws, for voting purposes,

into a bicameral House structure as described below:

a. the Contracted Parties House includes the Registries
Stakeholder Group (three members), the Registrars Stakeholder
Group (three members), and one voting member appointed by the

members; and

b. the Non Contracted Parties House includes the Commercial
Stakeholder Group (six members), the Non-Commercial
Stakeholder Group (six members), and one voting member

a total of thirteen voting members.

Except as otherwise specified in these Bylaws, each member of a voting
House is entitled to cast one vote in each separate matter before the
GNSO Council.

Council motion or other voting action requires a simple majority vote of
each House. The voting thresholds described below shall apply to the

a. Create an Issues Report: requires an affirmative vote of more
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than 25% vote of each House or majority of one House;

(as described in Annex A): requires an affirmative vote of more
than 33% of each House or more than 66% of one House;

representative of at least 3 of the 4 Stakeholder Groups supports
the Recommendation;

threshold will have to be met or exceeded with respect to any
contracting party affected by such contract provision.

Section 4. STAFF SUPPORT AND FUNDING

guidelines that it may adopt from time to time.
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Section 5. STAKEHOLDER GROUPS

1. The following Stakeholder Groups are hereby recognized as
representative of a specific group of one or more Constituencies or
interest groups and subject to the provisions of the Transition Article XX,
Section 5 of these Bylaws:

c. Commercial Stakeholder Group representing the full range of
large and small commercial entities of the Internet; and

d. Non-Commercial Stakeholder Group representing the full range
of non-commercial entities of the Internet.

2. Each Stakeholder Group is assigned a specific number of Council
seats in accordance with Section 3(1) of this Article.

3. Each Stakeholder Group identified in paragraph 1 of this Section and
each of its associated Constituencies, where applicable, shall maintain
based upon the extent to which, in fact, the entity represents the global
interests of the stakeholder communities it purports to represent and
operates to the maximum extent feasible in an open and transparent
manner consistent with procedures designed to ensure fairness.
Stakeholder Group and Constituency Charters may be reviewed
periodically as prescribed by the Board.

4. Any group of individuals or entities may petition the Board for

recognition as a new or separate Constituency in the Non-Contracted
Parties House. Any such petition shall contain:

a. A detailed explanation of why the addition of such a
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policy-development responsibilities;

b. A detailed explanation of why the proposed new Constituency
adequately represents, on a global basis, the stakeholders it
seeks to represent;

c. A recommendation for organizational placement within a
particular Stakeholder Group; and

d. A proposed charter that adheres to the principles and
procedures contained in these Bylaws.

Any petition for the recognition of a new Constituency and the
associated charter shall be posted for public comment.

5. The Board may create new Constituencies as described in Section
5(3) in response to such a petition, or on its own motion, if the Board
event the Board is considering acting on its own motion it shall post a
detailed explanation of why such action is necessary or desirable, set a
reasonable time for public comment, and not make a final decision on
whether to create such new Constituency until after reviewing all
comments received. Whenever the Board posts a petition or
recommendation for a new Constituency for public comment, the Board
affected and shall consider any response to that notification prior to
taking action.

Section 6. POLICY DEVELOPMENT PROCESS

stated in Annex A to these Bylaws. These procedures may be supplemented
or revised in the manner stated in Section 3(4) of this Article.

ARTICLE XI: ADVISORY COMMITTEES

Section 1. GENERAL

Directors only, Directors and non-directors, or non-directors only, and may
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recommendations to the Board.

Section 2. SPECIFIC ADVISORY COMMITTEES

international agreements or where they may affect public policy
issues.

open to all national governments. Membership shall also be open
to Distinct Economies as recognized in international fora, and
multinational governmental organizations and treaty

charter and internal operating principles or procedures to guide its
operations, to be published on the Website.

e. Each member of the Governmental Advisory Committee shall
appoint one accredited representative to the Committee. The
accredited representative of a member must hold a formal official
position with the member's public administration. The term
“official” includes a holder of an elected governmental office, or a
person who is employed by such government, public authority, or
multinational governmental or treaty organization and whose
primary function with such government, public authority, or
organization is to develop or influence governmental or public
policies.
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organizations or advisory committees seeks public comment, and
shall take duly into account any timely response to that
notification prior to taking action.

Board directly, either by way of comment or prior advice, or by
way of specifically recommending action or new policy
development or revision to existing policies.

Board will then try, in good faith and in a timely and efficient
manner, to find a mutually acceptable solution.

k. If no such solution can be found, the ICANN Board will state in

without prejudice to the rights or obligations of Governmental
Advisory Committee members with regard to public policy issues
falling within their responsibilities.
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relating to the security and integrity of the Internet's naming and
address allocation systems. It shall have the following
responsibilities:

1. To develop a security framework for Internet naming and
address allocation services that defines the key focus
areas, and identifies where the responsibilities for each
area lie. The committee shall focus on the operational
considerations of critical naming infrastructure.

2. To communicate on security matters with the Internet
technical community and the operators and managers of
critical DNS infrastructure services, to include the root
name server operator community, the top-level domain
registries and registrars, the operators of the reverse
delegation trees such as in-addr.arpa and ip6.arpa, and
others as events and developments dictate. The
Committee shall gather and articulate requirements to offer
to those engaged in technical revision of the protocols

in operations planning.

3. To engage in ongoing threat assessment and risk
analysis of the Internet naming and address allocation
services to assess where the principal threats to stability

and address allocation security in relation to identified risks
and threats.

4. To communicate with those who have direct
responsibility for Internet naming and address allocation
etc.), to ensure that its advice on security risks, issues, and
priorities is properly synchronized with existing
standardization, deployment, operational, and coordination
activities. The Committee shall monitor these activities and

as appropriate.
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5. To report periodically to the Board on its activities.

community and Board.

b. The SAC's chair and members shall be appointed by the
Board.

c. The SAC shall annually appoint a non-voting liaison to the

consider and provide advice on the operational requirements of
root name servers, including host hardware capacities, operating
systems and name server software versions, network connectivity
on the security aspects of the rorbr’irﬁérrrﬁe server system. Further,
the RSSAC shall review the number, location, and distribution of

root name servers considering the total system performance,
robustness, and reliability.

an authoritative root name server (as listed at
<ftp://ftp.internic.net/domain/named.root>), and (ii) such other
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the Regional At-Large Organizations (“RALQOs”) established
according to paragraph 4(g) of this Section, and (ii) five members
selected by the Nominating Committee. The five members
selected by the Nominating Committee shall include one citizen of
a country within each of the five Geographic Regions established
according to Section 5 of Article VI.

c. Subject to the provisions of the Transition Article of these

follows:

1. The term of one member selected by each RALO shall

even-numbered year.

2. The term of the other member selected by each RALO

in an odd-numbered year.

3. The terms of three of the members selected by the
Nominating Committee shall begin at the conclusion of an
annual meeting in an odd-numbered year and the terms of
the other two members selected by the Nominating
Committee shall begin at the conclusion of an annual
meeting in an even-numbered year.

4. The regular term of each member shall end at the
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and shall, after consultation with each RALO, annually appoint
five voting delegates (no two of whom shall be citizens of
countries in the same Geographic Region, as defined according
to Section 5 of Article VI) to the Nominating Committee.

f. Subject to the provisions of the Transition Article of these

Council.

g. There shall be one RALO for each Geographic Region
established according to Section 5 of Article VI. Each RALO shall
serve as the main forum and coordination point for public input to

standards established by the Board based on recommendations
of the At-Large Advisory Committee. An organization shall
become the recognized RALO for its Geographic Region upon

and requirements of openness, participatory opportunities,
transparency, accountability, and diversity in the RALO's structure
and procedures, as well as criteria and standards for the RALO's
constituent At-Large Structures.

h. Each RALO shall be comprised of self-supporting At-Large
Structures within its Geographic Region that have been certified
to meet the requirements of the RALO's Memorandum of

are citizens or residents of countries within the RALO's
Geographic Region.

i. Membership in the At-Large Community

1. The criteria and standards for the certification of At-Large
Structures within each Geographic Region shall be
established by the Board based on recommendations from
the ALAC and shall be stated in the Memorandum of



Exhibit R-43

Geographic Region.

. The criteria and standards for the certification of At-Large
Structures shall be established in such a way that
participation by individual Internet users who are citizens
or residents of countries within the Geographic Region (as
defined in Section 5 of Article VI) of the RALO will
predominate in the operation of each At-Large Structure
within the RALO, while not necessarily excluding
additional participation, compatible with the interests of the
individual Internet users within the region, by others.

. Each RALQO's Memorandum of Understanding shall also
include provisions designed to allow, to the greatest extent
possible, every individual Internet user who is a citizen of a
country within the RALO's Geographic Region to
participate in at least one of the RALO's At-Large
Structures.

. To the extent compatible with these objectives, the criteria
and standards should also afford to each RALO the type of
structure that best fits the customs and character of its
Geographic Region.

. Once the criteria and standards have been established as
participation of the RALO wherethe applicant is based,
shall be responsible for certifying organizations as meeting
the criteria and standards for At-Large Structure
accreditation.

. Decisions to certify or decertify an At-Large Structure shall

. Decisions as to whether to accredit, not to accredit, or
disaccredit an At-Large Structure shall be subject to
review according to procedures established by the Board.

whether a prospective At-Large Structure meets the
applicable criteria and standards.
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RALOs, for coordinating the following activities:

1. Keeping the community of individual Internet users

3. Promoting outreach activities in the community of
individual Internet users;

4. Developing and maintaining on-going information and

and its decisions and their (potential) regional impact and
(potential) effect on individuals in the region;

7. Offering Internet-based mechanisms that enable
discussions among members of At-Large structures; and

8. Establishing mechanisms and processes that enable
two-way communication between members of At-Large

so interested individuals can share their views on pending
ICANN issues.

Section 3. PROCEDURES

quorum requirements.

Section 4. TERM OF OFFICE
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The chair and each member of a committee shall serve until his or her
successor is appointed, or until such committee is sooner terminated, or until
he or she is removed, resigns, or otherwise ceases to qualify as a member of
the committee.

Section 5. VACANCIES

Vacancies on any committee shall be filled in the same manner as provided in
the case of original appointments.

Section 6. COMPENSATION

Committee members shall receive no compensation for their services as a
member of a committee. The Board may, however, authorize the
reimbursement of actual and necessary expenses incurred by committee
members, including Directors, performing their duties as committee members.

ARTICLE XI-A: OTHER ADVISORY MECHANISMS

Section 1. EXTERNAL EXPERT ADVICE

1. Purpose. The purpose of seeking external expert advice is to allow

expertise, or where access to private expertise could be helpful, the
Board and constituent bodies should be encouraged to seek advice
from such expert bodies or individuals.

2. Types of Expert Advisory Panels.

the Board may appoint, or authorize the President to appoint,
Expert Advisory Panels consisting of public or private sector
individuals or entities. If the advice sought from such Panels
concerns issues of public policy, the provisions of Section 1(3)(b)
of this Article shall apply.

b. In addition, in accordance with Section 1(3) of this Article, the
Board may refer issues of public policy pertinent to matters within

organization.
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3. Process for Seeking Advice-Public Policy Matters.

recommend that the Board seek advice concerning one or more
issues of public policy from an external source, as set out above.

b. In the event that the Board determines, upon such a
recommendation or otherwise, that external advice should be
sought concerning one or more issues of public policy, the Board

the advice and the arrangements, including definition of scope
and process, for requesting and obtaining that advice.

c. The Board shall, as appropriate, transmit any request for
advice from a multinational governmental or treaty organization,
including specific terms of reference, to the Governmental
Advisory Committee, with the suggestion that the request be

multinational governmental or treaty organization.

4. Process for Seeking and Advice-Other Matters. Any reference of
issues not concerning public policy to an Expert Advisory Panel by the
Board or President in accordance with Section 1(2)(a) of this Article
shall be made pursuant to terms of reference describing the issues on
which input and advice is sought and the procedures and schedule to
be followed.

5. Receipt of Expert Advice and its Effect. External advice pursuant to
this Section shall be provided in written form. Such advice is advisory
and not binding, and is intended to augment the information available to

advice received prior to any decision by the Board.

Section 2. TECHNICAL LIAISON GROUP
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organizations that produce these standards is therefore particularly
important. The Technical Liaison Group (TLG) shall connect the Board
with appropriate sources of technical advice on specific matters

role has both a responsive component and an active “watchdog”
component, which involve the following responsibilities:

a. In response to a request for information, to connect the Board

technical question. Where information is requested regarding a
particular technical standard for which a TLG organization is
responsible, that request shall be directed to that TLG
organization.

b. As an ongoing “watchdog” activity, to advise the Board of the
relevance and progress of technical developments in the areas
covered by each organization's scope that could affect Board

development, and would therefore otherwise not realize that a
question should be asked.

4. TLG Procedures. The TLG shall not have officers or hold meetings,
nor shall it provide policy advice to the Board as a committee (although
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TLG organizations may individually be asked by the Board to do so as
the need arises in areas relevant to their individual charters). Neither
shall the TLG debate or otherwise coordinate technical issues across
the TLG organizations; establish or attempt to establish unified
positions; or create or attempt to create additional layers or structures
within the TLG for the development of technical standards or for any
other purpose.

5. Technical Work of the IANA. The TLG shall have no involvement with

Research Task Force, or the Internet Architecture Board, as described
in the Memorandum of Understanding Concerning the Technical Work
of the Internet Assigned Numbers Authority ratified by the Board on 10
March 2000.

6. Individual Technical Experts. Each TLG organization shall designate
two individual technical experts who are familiar with the technical
standards issues that are relevant to ICANN's activities. These 8

experts shall be available as necessary to determine, through an
exchange of e-mail messages, where to direct a technical question from

7. Board Liaison and Nominating Committee Delegate. Annually, in
rotation, one TLG organization shall appoint one non-voting liaison to
the Board according to Article VI, Section 9(1)(d). Annually, in rotation,
Nominating Committee according to Article VII, Section 2(8)(j). The
rotation order for the appointment of the non-voting liaison to the Board
shall be ETSI, ITU-T, and W3C. The rotation order for the selection of

ARTICLE Xll: BOARD AND TEMPORARY COMMITTEES
Section 1. BOARD COMMITTEES

The Board may establish one or more committees of the Board, which shall
continue to exist until otherwise determined by the Board. Only Directors may
be appointed to a Committee of the Board. If a person appointed to a
Committee of the Board ceases to be a Director, such person shall also cease
to be a member of any Committee of the Board. Each Committee of the Board
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shall consist of two or more Directors. The Board may designate one or more
Directors as alternate members of any such committee, who may replace any
absent member at any meeting of the committee. Committee members may
be removed from a committee at any time by a two-thirds (2/3) majority vote of
all members of the Board; provided, however, that any Director or Directors
which are the subject of the removal action shall not be entitled to vote on
such an action or be counted as a member of the Board when calculating the
required two-thirds (2/3) vote; and, provided further, however, that in no event
shall a Director be removed from a committee unless such removal is
approved by not less than a majority of all members of the Board.

Section 2. POWERS OF BOARD COMMITTEES

1. The Board may delegate to Committees of the Board all legal
authority of the Board except with respect to:

a. The filling of vacancies on the Board or on any committee;

b. The amendment or repeal of Bylaws or the Articles of
Incorporation or the adoption of new Bylaws or Articles of
Incorporation;

c. The amendment or repeal of any resolution of the Board which
by its express terms is not so amendable or repealable;

d. The appointment of committees of the Board or the members
thereof;

e. The approval of any self-dealing transaction, as such
transactions are defined in Section 5233(a) of the CNPBCL;

f. The approval of the annual budget required by Article XVI; or

g. The compensation of any officer described in Article XIII.

2. The Board shall have the power to prescribe the manner in which
proceedings of any Committee of the Board shall be conducted. In the
absence of any such prescription, such committee shall have the power
to prescribe the manner in which its proceedings shall be conducted.
Unless these Bylaws, the Board or such committee shall otherwise
provide, the regular and special meetings shall be governed by the
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provisions of Article VI applicable to meetings and actions of the Board.
Each committee shall keep regular minutes of its proceedings and shall
report the same to the Board from time to time, as the Board may
require.

Section 3. TEMPORARY COMMITTEES

The Board may establish such temporary committees as it sees fit, with
membership, duties, and responsibilities as set forth in the resolutions or
charters adopted by the Board in establishing such committees.

ARTICLE XllI: OFFICERS

Section 1. OFFICERS

have, at the discretion of the Board, any additional officers that it deems
appropriate. Any person, other than the President, may hold more than one
office, except that no member of the Board (other than the President) shall

recommendation of the President or, in the case of the President, of the
Chairman of the ICANN Board. Each such officer shall hold his or her office

until he or she resigns, is removed, is otherwise disqualified to serve, or his or
her successor is elected.

Section 3. REMOVAL OF OFFICERS

Any Officer may be removed, either with or without cause, by a two-thirds (2/3)
majority vote of all the members of the Board. Should any vacancy occur in
any office as a result of death, resignation, removal, disqualification, or any
other cause, the Board may delegate the powers and duties of such office to
any Officer or to any Director until such time as a successor for the office has
been elected.

Section 4. PRESIDENT

of all of its activities and business. All other officers and staff shall report to the
President or his or her delegate, unless stated otherwise in these Bylaws. The
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President shall serve as an ex officio member of the Board, and shall have all
the same rights and privileges of any Board member. The President shall be
empowered to call special meetings of the Board as set forth herein, and shall
discharge all other duties as may be required by these Bylaws and from time
to time may be assigned by the Board.

Section 5. SECRETARY

The Secretary shall keep or cause to be kept the minutes of the Board in one
or more books provided for that purpose, shall see that all notices are duly
given in accordance with the provisions of these Bylaws or as required by law,
and in general shall perform all duties as from time to time may be prescribed
by the President or the Board.

Section 6. CHIEF FINANCIAL OFFICER

The Chief Financial Officer (“CFO”) shall be the chief financial officer of
dlscharge of his or her duties in such form and with such surety or sureties as
the Board shall determine. The CFO shall have charge and custody of all the

President and, whenever requested by them, shall deliver to the Board and the
President an account of all his or her transactions as CFO and of the financial

Section 7. ADDITIONAL OFFICERS

In addition to the officers described above, any additional or assistant officers
who are elected or appointed by the Board shall perform such duties as may
be assigned to them by the President or the Board.

Section 8. COMPENSATION AND EXPENSES

Expenses incurred in connection with performance of their officer duties may
be reimbursed to Officers upon approval of the President (in the case of
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Officers other than the President), by another Officer designated by the Board
(in the case of the President), or the Board.

Section 9. CONFLICTS OF INTEREST

The Board, through the Board Governance Committee, shall establish a policy
requiring a statement from each Officer not less frequently than once a year
setting forth all business and other affiliations that relate in any way to the
business and other affiliations of ICANN.

ARTICLE XIV: INDEMNIFICATION OF DIRECTORS, OFFICERS,
EMPLOYEES, AND OTHER AGENTS

its agents against expenses, judgments, fines, settlements, and other amounts
actually and reasonably incurred in connection with any proceeding arising by

Officer, employee, or agent of another corporation, partnership, joint venture,
trust, or other enterprise. The Board may adopt a resolution authorizing the

the power to indemnify the agent against that liability under the provisions of
this Article.

ARTICLE XV: GENERAL PROVISIONS
Section 1. CONTRACTS

The Board may authorize any Officer or Officers, agent or agents, to enter into
any contract or execute or deliver any instrument in the name of and on behalf
instances. In the absence of a contrary Board authorization, contracts and
instruments may only be executed by the following Officers: President, any
Vice President, or the CFO. Unless authorized or ratified by the Board, no
other Officer, agent, or employee shall have any power or authority to bind
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depositories as the Board, or the President under its delegation, may select.
Section 3. CHECKS

All checks, drafts, or other orders for the payment of money, notes, or other

shall from time to time be determined by resolution of the Board.

Section 4. LOANS

shall be issued in its name unless authorized by a resolution of the Board.
Such authority may be general or confined to specific instances; provided,

ARTICLE XVI: FISCAL MATTERS

Section 1. ACCOUNTING

by certified public accountants. The appointment of the fiscal auditors shall be
the responsibility of the Board.

Section 3. ANNUAL REPORT AND ANNUAL STATEMENT

The Board shall publish, at least annually, a report describing its activities,
including an audited financial statement and a description of any payments

shall cause the annual report and the annual statement of certain transactions
as required by the CNPBCL to be prepared and sent to each member of the
Board and to such other persons as the Board may designate, no later than

Section 4. ANNUAL BUDGET



Exhibit R-43

At least forty-five (45) days prior to the commencement of each fiscal year, the
President shall prepare and submit to the Board, a proposed annual budget of
proposed budget shall identify anticipated revenue sources and levels and
shall, to the extent practical, identify anticipated material expense items by line
item. The Board shall adopt an annual budget and shall publish the adopted
Budget on the Website.

Section 5. FEES AND CHARGES

The Board may set fees and charges for the services and benefits provided by

fees and charges shall be fair and equitable, shall be published for public
comment prior to adoption, and once adopted shall be published on the
Website in a sufficiently detailed manner so as to be readily accessible.

ARTICLE XVII: MEMBERS

ARTICLE XVIII: OFFICES AND SEAL

Section 1. OFFICES

may also have an additional office or offices within or outside the United
States of America as it may from time to time establish.

Section 2. SEAL

The Board may adopt a corporate seal and use the same by causing it or a
facsimile thereof to be impressed or affixed or reproduced or otherwise.

ARTICLE XIX: AMENDMENTS

Except as otherwise provided in the Articles of Incorporation or these Bylaws,

repealed and new Articles of Incorporation or Bylaws adopted only upon action
by a two-thirds (2/3) vote of all members of the Board.
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ARTICLE XX: TRANSITION ARTICLE
Section 1. PURPOSE

This Transition Article sets forth the provisions for the transition from the
restated on 29 October 1999 and amended through 12 February 2002 (the
“Old Bylaws”), to the processes and structures defined by the Bylaws of which
this Article is a part (the “New Bylaws”). [Explanatory Note (dated 10
December 2009): For Section 5(3) of this Article, reference to the Old Bylaws
refers to the Bylaws as amended and restated through to 20 March 2009.]

Section 2. BOARD OF DIRECTORS

1. For the period beginning on the adoption of this Transition Article and
ending on the Effective Date and Time of the New Board, as defined in
paragraph 5 of this Section 2, the Board of Directors of the Corporation
(“Transition Board”) shall consist of the members of the Board who
would have been Directors under the Old Bylaws immediately after the
conclusion of the annual meeting in 2002, except that those At-Large
members of the Board under the Old Bylaws who elect to do so by
notifying the Secretary of the Board on 15 December 2002 or in writing
or by e-mail no later than 23 December 2002 shall also serve as
members of the Transition Board. Notwithstanding the provisions of
Article VI, Section 12 of the New Bylaws, vacancies on the Transition
Board shall not be filled. The Transition Board shall not have liaisons as
provided by Article VI, Section 9 of the New Bylaws. The Board
Committees existing on the date of adoption of this Transition Article
shall continue in existence, subject to any change in Board Committees
or their membership that the Transition Board may adopt by resolution.

2. The Transition Board shall elect a Chair and Vice-Chair to serve until
the Effective Date and Time of the New Board.

3. The “New Board” is that Board described in Article VI, Section 2(1) of
the New Bylaws.

4. Promptly after the adoption of this Transition Article, a Nominating
Committee shall be formed including, to the extent feasible, the
delegates and liaisons described in Article VII, Section 2 of the New

meeting in 2003. The Nominating Committee shall proceed without
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delay to select Directors to fill Seats 1 through 8 on the New Board, with
terms to conclude upon the commencement of the first regular terms
specified for those Seats in Article VI, Section 8(1)(a)-(c) of the New

selection.

5. The Effective Date and Time of the New Board shall be a time, as
designated by the Transition Board, during the first regular meeting of

Directors to fill at least ten of Seats 1 through 14 on the New Board. As
of the Effective Date and Time of the New Board, it shall assume from
Board of Directors. Subject to Section 4 of this Article, the Direcfbfé 7777777
(Article VI, Section 2(1)(a)-(d)) and non-voting liaisons (Article VI,
selection shall, along with twhéﬁl;';rrésident (Article VI, Section 2(1)(e)), be
seated upon the Effective Date and Time of the New Board, and
thereafter any additional Directors and non-voting liaisons shall be

6. The New Board shall elect a Chairman and Vice-Chairman as its first
order of business. The terms of those Board offices shall expire at the
end of the annual meeting in 2003.

7. Committees of the Board in existence as of the Effective Date and
Time of the New Board shall continue in existence according to their
existing charters, but the terms of all members of those committees
shall conclude at the Effective Date and Time of the New Board.
Temporary committees in existence as of the Effective Date and Time of
the New Board shall continue in existence with their existing charters
and membership, subject to any change the New Board may adopt by
resolution.

8. In applying the term-limitation provision of Section 8(5) of Article VI, a
Director's service on the Board before the Effective Date and Time of
the New Board shall count as one term.

Section 3. ADDRESS SUPPORTING ORGANIZATION
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(RIRs), and amended in October 2000, until a replacement Memorandum of
Understanding becomes effective. Promptly after the adoption of this

1. Directors to fill Seats 9 and 10 on the New Board, with terms to
conclude upon the commencement of the first regular terms specified
for each of those Seats in Article VI, Section 8(1)(d) and (e) of the New
Bylaws; and

2. the delegate to the Nominating Committee selected by the Council of

pursuant to the Old Bylaws for a term beginning in 2002.

Section 4. COUNTRY-CODE NAMES SUPPORTING ORGANIZATION

second member to serve a term that ends upon the conclusion of the



Exhibit R-43

the definitions stated in Article X, Section 4(4) shall apply within this
Section 4 of Article XX.)

2. After the adoption of Article IX of these Bylaws, the Nominating
Committee shall select the three members of the ccNSO Council

designate Regional Organizations as provided in Article IX, Section 5.
Upon its designation, a Regional Organization may appoint a liaison to
the ccNSO Council.

selections of Directors to fill Seats 11 and 12 on the New Board, with
terms to conclude upon the commencement of the next regular term
specified for each of those Seats in Article VI, Section 8(1)(d) and (f) of

New Board, depending on which is in existence at the time any



Exhibit R-43

particular appointment is required, after due consultation with members

the delegate to the Nominating Committee appointed by the Transition
Board or New Board according to this Section 4(9) then serving shall

Council.

Section 5. GENERIC NAMES SUPPORTING ORGANIZATION

adoption of this Transition Article, shall continue its operations;
however, it shall be restructured into four new Stakeholder Groups
which shall represent, organizationally, the former Constituencies of the

Registries Stakeholder Group;

b. The Registrars Constituency shall be assigned to the
Registrars Stakeholder Group;

c. The Business Constituency shall be assigned to the
Commercial Stakeholder Group;

d. The Intellectual Property Constituency shall be assigned to the
Commercial Stakeholder Group;

e. The Internet Services Providers Constituency shall be assigned
to the Commercial Stakeholder Group; and

f. The Non-Commercial Users Constituency shall be assigned to
the Non-Commercial Stakeholder Group.
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subsection shall continue operating substantially as before and no
Constituency official, working group, or other activity shall be changed

Secretary a new or revised Charter inclusive of its operating
procedures, adopted according to the Constituency's processes and
meeting in October 2009, or another date as the Board may deS|gnate
by resolution.

Council shall consist of its current Constituency structure and officers as
described in Article X, Section 3(1) of the Bylaws (as amended and
restated on 29 October 1999 and amended through 20 March 2009 (the
be as provided in these Bylaws, as they may be amended from time to
time. All committees, task forces, working groups, drafting committees,
immediately before the adoption of this Transition Article shall continue
in existence with the same charters, membership, and activities, subject

assigned as follows:

a. The three seats currently assigned to the Registry
Constituency shall be reassigned as three seats of the Registries
Stakeholder Group;

b. The three seats currently assigned to the Registrar
Constituency shall be reassigned as three seats of the Registrars
Stakeholder Group;

c. The three seats currently assigned to each of the Business
Constituency, the Intellectual Property Constituency, and the
Internet Services Provider Constituency (nine total) shall be
decreased to be six seats of the Commercial Stakeholder Group;

d. The three seats currently assigned to the Non-Commercial
Users Constituency shall be increased to be six seats of the Non-
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Commercial Stakeholder Group;

e. The three seats currently selected by the Nominating
Committee shall be assigned by the Nominating Committee as
follows: one voting member to the Contracted Party House, one
voting member to the Non-Contracted Party House, and one non-

consistent with the provisions in each applicable Stakeholder Group
Charter, approved by the Board, and sufficiently in advance of the

will document: (a) how vacancies, if any, will be handled during the
transition period; (b) for each Stakeholder Group, how each assigned
filled, whether through a continuation dfrérhme;(ﬂisting term or a new
election or appointment; (c) how it plans to address staggered terms
reasonably possibllér;rér{a (d) the effect of Bylaws term limits on each
Council member.

in October 2009, or another date the Board may designate by
resolution, the GNSO Council shall, in accordance with Article X,

discontinued.

Section 7. ADVISORY COMMITTEES AND TECHNICAL LIAISON GROUP
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Nominating Committee, as set forth in Article VII, Section 2 of the New
Bylaws.

2. The organizations designated as members of the Technical Liaison
Group under Article XI-A, Section 2(2) of the New Bylaws shall each
designate the two individual technical experts described in Article XI-A,
Section 2(6) of the New Bylaws, by providing written notice to the
Liaison Group to the Nominating Committee shall be selected according
to Article XI-A, Section 2(7) of the New Bylaws.

person selected as its delegate to the Nominating Committee, as set
forth in Article VII, Section 2(4) of the New Bylaws.

4. Upon the adoption of the New Bylaws, the Root Server System
operatmgpnnuplesand practices, until further action of the committee.
Promptly upon the adoption of this Transition Article, the Root Server

selected as its delegate to the Nominating Committee, as set forth in
Article VII, Section 2(3) of the New Bylaws.

Memorandum of Understanding, all of the Regional At-Large
Organizations (RALOSs) identified in Article XI, Section 2(4) of the

Committee as soon as feasible in accordance with the principles
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established in Article VII, Section 5 of the New Bylaws. The initial
Nominating Committee shall designate two of these individuals to

b. Upon the entry of each RALO into such a Memorandum of
Understanding, that entity shall be entitled to select two persons
who are citizens and residents of that Region to be members of

previously selected by the Board from the RALQO's region.

c. Upon the seating of persons selected by all five RALOs, the

selected as its delegates to the Nominating Committee, as set
forth in Article VII, Section 2(6) of the New Bylaws.

Section 8. OFFICERS

until the annual meeting in 2003.
Section 9. GROUPS APPOINTED BY THE PRESIDENT

Notwithstanding the adoption or effectiveness of the New Bylaws, task forces

in membership, scope, and operation until changes are made by the
President.
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Section 10. CONTRACTS WITH ICANN

Notwithstanding the adoption or effectiveness of the New Bylaws, all
agreements, including employment and consulting agreements, entered by

operate while community and Board discussions continue on revised policy
development and operating procedures].

1. Raising an Issue

of at least twenty-five percent (25%) of the members of the Council of
each House or a majority of one House.

2. Creation of the Issue Report

Within fifteen (15) calendar days after receiving either (i) an instruction from
the Board; (ii) a properly supported motion from a Council member; or (iii) a

create a report (an “Issue Report”). Each Issue Report shall contain at least
the following:
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a. The proposed issue raised for consideration;
b. The identity of the party submitting the issue;

c. How that party is affected by the issue;

2. is broadly applicable to multiple situations or organizations;

3. is likely to have lasting value or applicability, albeit with the
need for occasional updates;

4. will establish a guide or framework for future decision-making;
or

f. On or before the fifteen (15) day deadline, the Staff Manager shall
distribute the Issue Report to the full Council for a vote on whether to
initiate the PDP, as discussed below.

calendar days after receipt of the Issue Report, with no intermediate
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vote of the Council.

b. Issue Raised by Other than by the Board. If a policy issue is
presented to the Council for consideration via an Issue Report, then the
Council shall meet within fifteen (15) calendar days after receipt of such
convened in any manner deemed approbfiéfé by the Council, including
in person, via conference call or via electronic mail.

c. Vote of the Council. A vote of more than 33% of the Council members
of each House or more than 66% vote of one House in favor of initiating

majority vote of members of each House, whether to appoint a task force to
address the issue. If the Council votes:

a. In favor of convening a task force, it shall do so in accordance with
the provisions of ltem 7 below.

b. Against convening a task force, then it will collect information on the
policy issue in accordance with the provisions of Item 8 below.

5. Composition and Selection of Task Forces

a. Upon voting to appoint a task force, the Council shall invite each of
one individual to participate in the task force. Additionally, the Council
may appoint up to three outside advisors to sit on the task force. (Each
task force member is referred to in this Annex as a "Representative”
and collectively, the "Representatives"). The Council may increase the
number of Representatives per Constituency or Stakeholder Group that
may sit on a task force in its discretion in circumstances that it deems
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necessary or appropriate.

b. Any Constituency or Stakeholder Group wishing to appoint a
Representative to the task force must submit the name of the
Constituency or Stakeholder Group designee to the Staff Manager
within ten (10) calendar days after such request in order to be included
on the task force. Such designee need not be a member of the Council,
but must be an individual who has an interest, and ideally knowledge
and expertise, in the area to be developed, coupled with the ability to
devote a substantial amount of time to task force activities.

c. The Council may also pursue other options that it deems appropriate
organization to.;cjéflﬁ.er information on the issue or scheduling meetings
for deliberation or briefing. All such information shall be submitted to the
Staff Manager within thirty-five (35) calendar days after initiation of the

public comments and incorporate them into a report (the "Public Comment
Report") to be included in either the Preliminary Task Force Report or the
Initial Report, as applicable.

7. Task Forces

a. Role of Task Force. If a task force is created, its role will generally be
to (i) gather information detailing the positions of the Stakeholder
Groups and the formal constituencies and provisional constituencies, if
will enable the .'Ir'érsrkﬁlgorce Report to be as complete and informative as
possible.

The task force shall not have any formal decision-making authority.
Rather, the role of the task force shall be to gather information that will
document the positions of various parties or groups as specifically and
comprehensively as possible, thereby enabling the Council to have a
meaningful and informed deliberation on the issue.
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b. Task Force Charter or Terms of Reference. The Council, with the
assistance of the Staff Manager, shall develop a charter or terms of
reference for the task force (the "Charter") within ten (10) calendar days
after initiation of the PDP. Such Charter will include:

1. the issue to be addressed by the task force, as such issue was
articulated for the vote before the Council that commenced the

2. the specific timeline that the task force must adhere to, as set
forth below, unless the Board determines that there is a
compelling reason to extend the timeline; and

3. any specific instructions from the Council for the task force,
including whether or not the task force should solicit the advice of
outside advisors on the issue.

The task force shall prepare its report and otherwise conduct its
activities in accordance with the Charter. Any request to deviate from
the Charter must be formally presented to the Council and may only be
undertaken by the task force upon a vote of a majority of each house of
the Council members.

c. Appointment of Task Force Chair. The Staff Manager shall convene
the first meeting of the task force within five (5) calendar days after
receipt of the Charter. At the initial meeting, the task force members will,
among other things, vote to appoint a task force chair. The chair shall
be responsible for organizing the activities of the task force, including
compiling the Task Force Report. The chair of a task force need not be
a member of the Council.

d. Collection of Information

1. Constituency and Stakeholder Group Statements. The
Representatives of the Stakeholder Groups will each be
responsible for soliciting the position of their Stakeholder Groups
or any of their constituencies, at a minimum, and other comments
as each Representative deems appropriate, regarding the issue
under consideration. This position and other comments, as
applicable, should be submitted in a formal statement to the task
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force chair (each, a "Constituency/Stakeholder Group Statement")
Every Constituency/Stakeholder Group Statement shall include at
least the following:

(i) If a Supermaijority Vote was reached, a clear statement
of the constituency's or Stakeholder Group’s position on the
issue;

(i) If a Supermajority Vote was not reached, a clear
statement of all positions espoused by constituency or
Stakeholder Group members;

(iii) A clear statement of how the constituency or
Stakeholder Group arrived at its position(s). Specifically,
the statement should detail specific constituency or
Stakeholder Group meetings, teleconferences, or other
means of deliberating an issue, and a list of all members
who participated or otherwise submitted their views;

(iv) An analysis of how the issue would affect the
constituency or Stakeholder Group, including any financial
impact on the constituency or Stakeholder Group; and

(v) An analysis of the period of time that would likely be
necessary to implement the policy.

2. Outside Advisors. The task force, should it deem it appropriate
or helpful, may solicit the opinions of outside advisors, experts, or
other members of the public, in addition to those of constituency
or Stakeholder Group members. Such opinions should be set
forth in a report prepared by such outside advisors, and (i) clearly
labeled as coming from outside advisors; (i) accompanied by a
detailed statement of the advisors' (A) qualifications and relevant
experience; and (B) potential conflicts of interest. These reports
should be submitted in a formal statement to the task force chair

e. Task Force Report. The chair of the task force, working with the Staff
Manager, shall compile the Constituency/Stakeholder Group
Statements, Public Comment Report, and other information or reports,
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as applicable, into a single document ("Preliminary Task Force Report")
and distribute the Preliminary Task Force Report to the full task force
shall have a final task force meeting within five (5) days after the date of
distribution of the Preliminary Task Force Report to deliberate the
issues and try and reach a Supermajority Vote. Within five (5) calendar
days after the final task force meeting, the chair of the task force and
the Staff Manager shall create the final task force report (the "Task
Force Report") and post it on the Comment Site. Each Task Force
Report must include:

1. A clear statement of any Supermajority Vote position of the
task force on the issue;

2. If a Supermajority Vote was not reached, a clear statement of
all positions espoused by task force members submitted within
the twenty-day timeline for submission of constituency or
Stakeholder Group reports. Each statement should clearly
indicate (i) the reasons underlying the position and (ii) the
constituency(ies) or Stakeholder Group(s) that held the position;

3. An analysis of how the issue would affect each constituency or
Stakeholder Group of the task force, including any financial
impact on the constituency or Stakeholder Group;

4. An analysis of the period of time that would likely be necessary
to implement the policy; and

5. The advice of any outside advisors appointed to the task force
by the Council, accompanied by a detailed statement of the
advisors' (i) qualifications and relevant experience; and (ii)
potential conflicts of interest.

8. Procedure if No Task Force is Formed

a. If the Council decides not to convene a task force, the Council will
request that, within ten (10) calendar days thereafter, each constituency
or Stakeholder Group appoint a representative to solicit the
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constituency's or Stakeholder Group’s views on the issue. Each such
representative shall be asked to submit a Constituency/Stakeholder
Group Statement to the Staff Manager within thirty-five (35) calendar

organization to gather information on the issue or scheduling meetings
for deliberation or briefing. All such information shall be submitted to the
Staff Manager within thirty-five (35) calendar days after initiation of the

c. The Staff Manager will take all Constituency/Stakeholder Group
Statements, Public Comment Statements, and other information and
compile (and post on the Comment Site) an Initial Report within fifty (50)

follow the provisions of Item 9 below in creating a Final Report.

9. Public Comments to the Task Force Report or Initial Report

a. The public comment period will last for twenty (20) calendar days
after posting of the Task Force Report or Initial Report. Any individual or
organization may submit comments during the public comment period,
including any Constituency or Stakeholder Group that did not participate
in the task force. All comments shall be accompanied by the name of
the author of the comments, the author's relevant experience, and the
author's interest in the issue.

b. At the end of the twenty (20) day period, the Staff Manager will be
responsible for reviewing the comments received and adding those
deemed appropriate for inclusion in the Staff Manager's reasonable
discretion to the Task Force Report or Initial Report (collectively, the
"Final Report"). The Staff Manager shall not be obligated to include all
comments made during the comment period, including each comment
made by any one individual or organization.

c. The Staff Manager shall prepare the Final Report and submit it to the

Council chair within ten (10) calendar days after the end of the public
comment period.

10. Council Deliberation
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a. Upon receipt of a Final Report, whether as the result of a task force
or otherwise, the Council chair will (i) distribute the Final Report to all
Council members; and (ii) call for a Council meeting within ten (10)
calendar days thereafter. The Council may commence its deliberation
on the issue prior to the formal meeting, including via in-person
meetings, conference calls, e-mail discussions or any other means the
Council may choose. The deliberation process shall culminate in a
formal Council meeting either in person or via teleconference, wherein

present to the Board.

b. The Council may, if it so chooses, solicit the opinions of outside
advisors at its final meeting. The opinions of these advisors, if relied
upon by the Council, shall be (i) embodied in the Council's report to the
Board, (ii) specifically identified as coming from an outside advisor; and
(iii) be accompanied by a detailed statement of the advisor's (x)
qualifications and relevant experience; and (y) potential conflicts of
interest.

11. Council Report to the Board

The Staff Manager will be present at the final meeting of the Council, and will
have five (5) calendar days after the meeting to incorporate the views of the
Council into a report to be submitted to the Board (the "Board Report"). The
Board Report must contain at least the following:

the Council;

b. If a Successful GNSO Vote was not reached, a clear statement of all
positions held by Council members. Each statement should clearly
indicate (i) the reasons underlying each position and (ii) the

constituency(ies) or Stakeholder Group(s) that held the position;

c. An analysis of how the issue would affect each constituency or
Stakeholder Group, including any financial impact on the constituency
or Stakeholder Group;

d. An analysis of the period of time that would likely be necessary to
implement the policy;
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e. The advice of any outside advisors relied upon, which should be
accompanied by a detailed statement of the advisor's (i) qualifications
and relevant experience; and (ii) potential conflicts of interest;

f. The Final Report submitted to the Council; and

g. A copy of the minutes of the Council deliberation on the policy issue,
including the all opinions expressed during such deliberation,
accompanied by a description of who expressed such opinions.

12. Agreement of the Council

A. Successful GNSO Vote of the Council members will be deemed to reflect

approval of the recommendations contained in the Final Report requires a
majority of both houses and further requires that one representative of at least
3 of the 4 Stakeholder Groups supports the recommendations. Abstentions
shall not be permitted; thus all Council members must cast a vote unless they
identify a financial interest in the outcome of the policy issue. Notwithstanding
the foregoing, as set forth above, all viewpoints expressed by Council

13. Board Vote

a. The Board will meet to discuss the GNSO Council recommendation

as soon as feasible after receipt of the Board Report from the Staff
Manager.

Vote recommendation unless by a vote of more than sixty-six (66%)
percent of the Board determines that such policy is not in the best

articulate the reasons for its determination in a report to the Council (the
"Board Statement"); and (ii) submit the Board Statement to the Council.

d. The Council shall review the Board Statement for discussion with the
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Board within twenty (20) calendar days after the Council's receipt of the
Board Statement. The Board shall determine the method (e.g., by
teleconference, e-mail, or otherwise) by which the Council and Board
will discuss the Board Statement.

e. At the conclusion of the Council and Board discussions, the Council
shall meet to affirm or modify its recommendation, and communicate
that conclusion (the "Supplemental Recommendation") to the Board,
including an explanation for its current recommendation. In the event
Supplemental Recommendation, the Board shall adopt the
recommendation unless more than sixty-six (66%) percent of the Board

Supplemental Recommendation is timely, the Board shall take a
preliminary vote and, where practicable, will publish a tentative decision
that allows for a ten (10) day period of public comment prior to a final
decision by the Board.

14. Implementation of the Policy

Upon a final decision of the Board, the Board shall, as appropriate, give

implement the policy.

15. Maintenance of Records

a. The initial suggestion for a policy;

b. A list of all suggestions that do not result in the creation of an Issue
Report;

c. The timeline to be followed for each policy;
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d. All discussions among the Council regarding the policy;

e. All reports from task forces, the Staff Manager, the Council and the
Board; and

f. All public comments submitted.

16. Additional Definitions

"Comment Site" and "Website" refer to one or more web sites designated by

"Supermaijority Vote" means a vote of more than sixty-six (66) percent of the
members present at a meeting of the applicable body, with the exception of
the GNSO Council.

Annex B: ccNSO Policy-Development Process (ccPDP)

1. Request for an Issue Report

An Issue Report may be requested by any of the following:

for the creation of an Issue Report by an affirmative vote of at least
seven of the members of the Council present at any meeting or voting
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by e-mail.

by requesting the Council to begin the policy-development process.

c. Regional Organization. One or more of the Regional Organizations
creation of an Issue Report >t7)7)7/mrércrqrt.1esting the Council to begin the
policy-development process.

creation of an Issue Report by requesting the Council to begin the
policy-development process.

Any request for an Issue Report must be in writing and must set out the issue
upon which an Issue Report is requested in sufficient detail to enable the Issue
Report to be prepared. It shall be open to the Council to request further
information or undertake further research or investigation for the purpose of
determining whether or not the requested Issue Report should be created.

2. Creation of the Issue Report and Initiation Threshold

Within seven days after an affirmative vote as outlined in Item 1(a) above or
the receipt of a request as outlined in Items 1 (b), (c), or (d) above the Council
shall appoint an Issue Manager. The Issue Manager may be a staff member of

Within fifteen (15) calendar days after appointment (or such other time as the
Council shall, in consultation with the Issue Manager, deem to be appropriate),
the Issue Manager shall create an Issue Report. Each Issue Report shall
contain at least the following:

a. The proposed issue raised for consideration;

b. The identity of the party submitting the issue;
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c. How that party is affected by the issue;

2) Analysis of the relevant factors according to Article IX, Section
6(2) and Annex C affirmatively demonstrates that the issue is

In the event that the General Counsel reaches an opinion in the
affirmative with respect to points 1 and 2 above then the General
Counsel shall also consider whether the issue:

4) Is likely to have lasting value or applicability, albeit with the
need for occasional updates, and to establish a guide or
framework for future decision-making.

In all events, consideration of revisions to the ccPDP (this Annex B) or

inform the Council of this opinion. If after an analysis of the relevant
factors according to Article IX, Section 6 and Annex C a majority of 10
or more Council members is of the opinion the issue is within scope the
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according to agreed rules and procedures to resolve the matter. In the
event no agreement is reached between General Counsel and the

and the Issue Manager accordingly. The Issue Manager shall then
proceed with a recommendation whether or not the Council should

General Counsel and Council in the Issues Report.

f. In the event that the Manager Recommendation is in favor of initiating

some circumstances, it will not be possible to do this until substantive
discussions on the issue have taken place. In these cases, the issue
report should indicate this uncertainty.Upon completion of the Issue
Report, the Issue Manager shall distribute it to the full Council for a vote
on whether to initiate the PDP.

3. Initiation of PDP

vote should be taken at a meeting held in any manner deemed
appropriate by the Council, including in person or by conference call,
but if a meeting is not feasible the vote may occur by e-mail.

Council employs a vote by e-mail, in that vote) pursuant to ltem 3 above, the
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Council shall decide, by a majority vote of members present at the meeting (or
voting by e-mail), whether or not to appoint a task force to address the issue. If
the Council votes:

a. In favor of convening a task force, it shall do so in accordance with
ltem 7 below.

b. Against convening a task force, then it shall collect information on the
policy issue in accordance with Item 8 below.

The Council shall also, by a majority vote of members present at the meeting

in the Issue Report.

5. Composition and Selection of Task Forces

a. Upon voting to appoint a task force, the Council shall invite each of
the Regional Organizations (see Article IX, Section 6) to appoint two
individuals to participate in the task force (the “Representatives”).
Additionally, the Council may appoint up to three advisors (the

Council may increase the number of Representatives that may sit on a
task force in its discretion in circumstances that it deems necessary or
appropriate.

b. Any Regional Organization wishing to appoint Representatives to the
task force must provide the names of the Representatives to the Issue
Manager within ten (10) calendar days after such request so that they
are included on the task force. Such Representatives need not be
members of the Council, but each must be an individual who has an
interest, and ideally knowledge and expertise, in the subject matter,
coupled with the ability to devote a substantial amount of time to the
task force's activities.

c¢. The Council may also pursue other actions that it deems appropriate

organization to gather information on the issue or scheduling meetings
for deliberation or briefing. All such information shall be submitted to the
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6. Public Notification of Initiation of the PDP and Comment Period

designated Council representative shall review the comments and incorporate
them into a report (the “Comment Report”) to be included in either the
Preliminary Task Force Report or the Initial Report, as applicable.

7. Task Forces

a. Role of Task Force. If a task force is created, its role shall be
responsible for (i) gathering information documenting the positions of
andgroups and (ii) otherwise obtaining relevant information that shall
enable the Task Force Report to be as complete and informative as
possible to facilitate the Council's meaningful and informed deliberation.

The task force shall not have any formal decision-making authority.
Rather, the role of the task force shall be to gather information that shall
document the positions of various parties or groups as specifically and
comprehensively as possible, thereby enabling the Council to have a
meaningful and informed deliberation on the issue.

b. Task Force Charter or Terms of Reference. The Council, with the
assistance of the Issue Manager, shall develop a charter or terms of
reference for the task force (the “Charter”) within the time designated in
the PDP Time Line. Such Charter shall include:

1. The issue to be addressed by the task force, as such issue was
articulated for the vote before the Council that initiated the PDP;

2. The specific time line that the task force must adhere to, as set
forth below, unless the Council determines that there is a
compelling reason to extend the timeline; and

3. Any specific instructions from the Council for the task force,
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including whether or not the task force should solicit the advice of
outside advisors on the issue.

The task force shall prepare its report and otherwise conduct its
activities in accordance with the Charter. Any request to deviate from
the Charter must be formally presented to the Council and may only be
undertaken by the task force upon a vote of a majority of the Council
members present at a meeting or voting by e-mail. The quorum
requirements of Article I1X, Section 3(14) shall apply to Council actions
under this Item 7(b).

c. Appointment of Task Force Chair. The Issue Manager shall convene
Time Line. At the initial meeting, the task force members shall, among
other things, vote to appoint a task force chair. The chair shall be
responsible for organizing the activities of the task force, including
compiling the Task Force Report. The chair of a task force need not be
a member of the Council.

d. Collection of Information.

1. Regional Organization Statements. The Representatives shall
each be responsible for soliciting the position of the Regional
Organization for their Geographic Region, at a minimum, and may
solicit other comments, as each Representative deems

that region that are not members of the Regional Organization,
regarding the issue under consideration. The position of the
Regional Organization and any other comments gathered by the
Representatives should be submitted in a formal statement to the
task force chair (each, a “Regional Statement”) within the time

include at least the following:

(i) If a Supermaijority Vote (as defined by the Regional
Organization) was reached, a clear statement of the
Regional Organization's position on the issue;

(i) If a Supermaijority Vote was not reached, a clear
statement of all positions espoused by the members of the
Regional Organization;
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(iii) A clear statement of how the Regional Organization
arrived at its position(s). Specifically, the statement should
detail specific meetings, teleconferences, or other means of
deliberating an issue, and a list of all members who
participated or otherwise submitted their views;

members that are not members of the Regional
Organization;

(v) An analysis of how the issue would affect the Region,
including any financial impact on the Region; and

(vi) An analysis of the period of time that would likely be
necessary to implement the policy.

2. Outside Advisors. The task force may, in its discretion, solicit
the opinions of outside advisors, experts, or other members of the
public. Such opinions should be set forth in a report prepared by
such outside advisors, and (i) clearly labeled as coming from
outside advisors; (ii) accompanied by a detailed statement of the
advisors' (a) qualifications and relevant experience and (b)
potential conflicts of interest. These reports should be submitted
in a formal statement to the task force chair within the time

e. Task Force Report. The chair of the task force, working with the Issue
Manager, shall compile the Regional Statements, the Comment Report,
and other information or reports, as applicable, into a single document
(“Preliminary Task Force Report”) and distribute the Preliminary Task
Time Line. The task force shall have a final task force meeting to
consider the issues and try and reach a Supermajority Vote. After the
final task force meeting, the chair of the task force and the Issue
Manager shall create the final task force report (the “Task Force

include:
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1. A clear statement of any Supermajority Vote (being 66% of the
task force) position of the task force on the issue;

2. If a Supermajority Vote was not reached, a clear statement of
all positions espoused by task force members submitted within
the time line for submission of constituency reports. Each
statement should clearly indicate (i) the reasons underlying the
position and (ii) the Regional Organizations that held the position;

3. An analysis of how the issue would affect each Region,
including any financial impact on the Region;

4. An analysis of the period of time that would likely be necessary
to implement the policy; and

5. The advice of any outside advisors appointed to the task force
by the Council, accompanied by a detailed statement of the
advisors' (i) qualifications and relevant experience and (ii)
potential conflicts of interest.

8. Procedure if No Task Force is Formed

a. If the Council decides not to convene a task force, each Regional

appoint a representative to solicit the Region's views on the issue. Each
such representative shall be asked to submit a Regional Statement to

organization, to gather information on the issue or scheduling meetings
for deliberation or briefing. All such information shall be submitted to the

opinion or advice.

d. The Issue Manager shall take all Regional Statements, the Comment
Report, and other information and compile (and post on the Website) an
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Thereafter, the Issue Manager shall, in accordance with ltem 9 below,
create a Final Report.

9. Comments to the Task Force Report or Initial Report

10.

ordinarily at least 21 days long) shall be opened for comments on the
Task Force Report or Initial Report. Comments shall be accepted from

author's name, relevant experience, and interest in the issue.

b. At the end of the comment period, the Issue Manager shall review the
comments received and may, in the Issue Manager's reasonable
discretion, add appropriate comments to the Task Force Report or Initial
Report, to prepare the “Final Report”. The Issue Manager shall not be
obligated to include all comments made during the comment period, nor
shall the Issue Manager be obligated to include all comments submitted
by any one individual or organization.

c. The Issue Manager shall prepare the Final Report and submit it to the

Council Deliberation

a. Upon receipt of a Final Report, whether as the result of a task force
or otherwise, the Council chair shall (i) distribute the Final Report to all
Council members; (ii) call for a Council meeting within the time

or advice. Such meeting may be held in any manner deemed
appropriate by the Council, including in person or by conference call.
The Issue Manager shall be present at the meeting.

b. The Council may commence its deliberation on the issue prior to the
formal meeting, including via in-person meetings, conference calls, e-
mail discussions, or any other means the Council may choose.
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c. The Council may, if it so chooses, solicit the opinions of outside
advisors at its final meeting. The opinions of these advisors, if relied
upon by the Council, shall be (i) embodied in the Council's report to the
Board, (ii) specifically identified as coming from an outside advisor; and
(iii) accompanied by a detailed statement of the advisor's (a)
qualifications and relevant experience and (b) potential conflicts of
interest.

11. Recommendation of the Council

In considering whether to make a recommendation on the issue (a “Council
Recommendation”), the Council shall seek to act by consensus. If a minority
opposes a consensus position, that minority shall prepare and circulate to the
Council a statement explaining its reasons for opposition. If the Council's
discussion of the statement does not result in consensus, then a
recommendation supported by 14 or more of the Council members shall be
deemed to reflect the view of the Council, and shall be conveyed to the
Members as the Council's Recommendation. Notwithstanding the foregoing,
as outlined below, all viewpoints expressed by Council members during the

12. Council Report to the Members

In the event that a Council Recommendation is adopted pursuant to Item 11
then the Issue Manager shall, within seven days after the Council meeting,
incorporate the Council's Recommendation together with any other viewpoints
of the Council members into a Members Report to be approved by the Council
and then to be submitted to the Members (the “Members Report”). The
Members Report must contain at least the following:

a. A clear statement of the Council's recommendation;

b. The Final Report submitted to the Council; and

c. A copy of the minutes of the Council's deliberation on the policy issue
(see Item 10), including all the opinions expressed during such

deliberation, accompanied by a description of who expressed such
opinions.

13. Members Vote
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Following the submission of the Members Report and within the time
opportunity to vote. 76757;[.he Council Recb”rﬁrrﬁéﬁ.dation. The vote of members
shall be electronic and members' votes shall be lodged over such a period of

round of voting, the first round will not be employed and the results of a final,
second round of voting, conducted after at least thirty days notice to the

lodge votes. In the event that more than 66% of the votes received at the end
of the voting period shall be in favor of the Council Recommendation, then the
recommendation shall be conveyed to the Board in accordance with Iltem 14
below as the ccNSO Recommendation.

Recommendation into a report to be approved by the Council and then to be
submitted to the Board (the “Board Report”). The Board Report must contain
at least the following:

a. A clear statement of the ccNSO recommendation;

b. The Final Report submitted to the Council; and

c. the Members' Report.

15. Board Vote

a. The Board shall meet to discuss the ccNSO Recommendation as

soon as feasible after receipt of the Board Report from the Issue
Manager, taking into account procedures for Board consideration.
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1. In the event that the Board determines not to act in accordance

Statement”); and (i) submit the Board Statement to the Council.

2. The Council shall discuss the Board Statement with the Board
within thirty days after the Board Statement is submitted to the
Council. The Board shall determine the method (e.g., by
teleconference, e-mail, or otherwise) by which the Council and
Board shall discuss the Board Statement. The discussions shall
be held in good faith and in a timely and efficient manner, to find a
mutually acceptable solution.

3. At the conclusion of the Council and Board discussions, the
Council shall meet to affirm or modify its Council
Recommendation. A recommendation supported by 14 or more of
the Council members shall be deemed to reflect the view of the
Council (the Council's “Supplemental Recommendation”). That
Supplemental Recommendation shall be conveyed to the
Members in a Supplemental Members Report, including an
explanation for the Supplemental Recommendation. Members
shall be given an opportunity to vote on the Supplemental
Recommendation under the same conditions outlined in Item 13.
Members during the voting period are in favor of the
Supplemental Recommendation then that recommendation shall
Recommendation and the Board shall adopt the recommendation
unless by a vote of more than 66% of the Board determines that
acceptance of such policy would constitute a breach of the
fiduciary duties of the Board to the Company.

Recommendation, it shall state its reasons for doing so in its final
decision (“Supplemental Board Statement”).

Supplemental Recommendation, then the Board shall not be entitled to
set policy on the issue addressed by the recommendation and the

the ccPDP, make a recommendation on the issue that is deemed
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acceptable by the Board.

16. Implementation of the Policy

17. Maintenance of Records
With respect to each ccPDP for which an Issue Report is requested (see Item

progress of each ccPDP, which shall provide a list of relevant dates for the
ccPDP and shall also link to the following documents, to the extent they have
been prepared pursuant to the ccPDP:

a. Issue Report;

b. PDP Time Line;

c. Comment Report;

d. Regional Statement(s);
e. Preliminary Task Force Report;
f. Task Force Report;

g. Initial Report;

h. Final Report;

i. Members' Report;

j. Board Report;

k. Board Statement;

I. Supplemental Members' Report; and

m. Supplemental Board Statement.
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written form specifically suggesting that a ccPDP be initiated.

Annex C: The Scope of the ccNSO

development role. As provided in Article IX, Section 6(2) of the Bylaws, that
scope shall be defined according to the procedures of the ccPDP.

1. Data is registered/maintained to generate a zone file,

2. A zone file is in turn used in TLD name servers.

greater detail below):

1. Entering data into a database (Data Entry Function) and

There are no requirements on sub domains of top-level domains beyond the
requirements on higher-level domains themselves. That is, the requirements in
this memo are applied recursively. In particular, all sub domains shall be
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allowed to operate their own domain name servers, providing in them
whatever information the sub domain manager sees fit (as long as it is true
and correct).

The Core Functions
1. Data Entry Function (DEF):

Looking at a more detailed level, the first function (entering and maintaining
data in a database) should be fully defined by a naming policy. This naming
policy must specify the rules and conditions:

(a) under which data will be collected and entered into a database or

from registrant to registrant or changing registrar) in the database.

(b) for making certain data generally and publicly available (be it, for
example, through Whois or nameservers).

The name-server function involves essential interoperability and stability
issues at the heart of the domain name system. The importance of this
function extends to nameservers at the ccTLD level, but also to the root

servers (and root-server system) and nameservers at lower levels.

On its own merit and because of interoperability and stability considerations,
properly functioning nameservers are of utmost importance to the individual,
as well as to the local and the global Internet communities.

With regard to the nameserver function, therefore, policies need to be defined

without reaching a common understanding of the allocation of authority
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Three roles can be distinguished as to which responsibility must be assigned
on any given issue:

e Policy role: i.e. the ability and power to define a policy;

e Executive role: i.e. the ability and power to act upon and implement the
policy; and

e Accountability role: i.e. the ability and power to hold the responsible
entity accountable for exercising its power.

Firstly, responsibility presupposes a policy and this delineates the policy role.
Depending on the issue that needs to be addressed those who are involved in
defining and setting the policy need to be determined and defined. Secondly,
this presupposes an executive role defining the power to implement and act
within the boundaries of a policy. Finally, as a counter-balance to the
executive role, the accountability role needs to defined and determined.

The information below offers an aid to:

1. delineate and identify specific policy areas;

2. define and determine roles with regard to these specific policy areas.

process for functions and levels explicitly stated below. It is anticipated that the
accuracy of the assignments of policy, executive, and accountability roles
shown below will be considered during a scope-definition ccPDP process.

Name Server Function (as to ccTLDs)

Level 1: Root Name Servers

practices a ccNSO process can be organized
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Executive role: ccTLD Manager
Accountability role: part ICANN (IANA), part Local Internet Community,
including local government

Level 3: User's Name Servers

Policy role: ccTLD Manager, IETF (RFC)
Executive role: Registrant

Accountability role: ccTLD Manager

Data Entry Function (as to ccTLDs)

Level 1: Root Level Registry

Policy role: ccNSO Policy Development Process (ICANN)
Executive role: ICANN (IANA)

Accountability role: ICANN community, ccTLD Managers, US DoC,
(national authorities in some cases)

Level 2: ccTLD Registry

Policy role: Local Internet Community, including local government,
and/or ccTLD Manager according to local structure

Executive role: ccTLD Manager

Accountability role: Local Internet Community, including national
authorities in some cases

Level 3: Second and Lower Levels

Policy role: Registrant

Executive role: Registrant

Accountability role: Registrant, users of lower-level domain names
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I INTRODUCTION

1. Pursuant to Article 4 of the Bylaws for Internet Corporation for Assigned Names
and Numbers, the International Arbitration Rules of the International Centre for Dispute
Resolution (“ICDR”), and the ICDR Supplementary Procedures for Internet Corporation for
Assigned Names and Numbers Independent Review Procéss, ICM Registry, LLC (“ICM”)
hereby submits this Request for Independent Review Process with respect to a dispute between
itself and the Internet Corporation for Assigned Names and Numbers (“ICANN”).

2. The dispute, as detailed below, arises out of ICANN’s improper (1) administration
of its December 2003 Request for Proposals' (“RFP”) process for new, sponsored top-level
domains (“sTLD”); and (2) rejection in March 2007 of ICM’s application to serve as the registry
operator for the XXX sTLD. ICANN’s administration of the RFP and its réj ection of ICM’s
application were arbitrary, lacking in transparency, and discriminatory. ICANN materially violated
its Articles of Incorporation and Bylaws, as well as [CM’s rights under international law and
applicable international conventions, and local law.

3. Reserving its rights to amend or supplement the relief requested herein, ICM
respectfully requests the Independent Review Panel to grant the following:

(1)  Declare that ICANN’s administration of the RFP as it related to ICM’s

application to serve as the registry operator for the . XXX sTLD was
inconsistent with ICANN’s Articles of Incorporation and Bylaws;

(2)  Declare that ICANN’s repudiation of its previous determination that
ICM’s application fulfilled the criteria for approval set forth in the RFP
was inconsistent with ICANN’s Articles of Incorporation and Bylaws;

! ICANN’s 15 December 2003 Request for Proposals for New Sponsored Top-Level
Domains, which is the underlying contract in this dispute, is attached as Claimant’s Exhibit (“C-
Exh.”) 1.
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Declare that ICANN’s rejection of ICM’s application to serve as the
registry operator for the . XXX sTLD was inconsistent with ICANN’s
Articles of Incorporation and Bylaws, resulting in substantial,
unjustifiable, and unreasonable harm to ICM;

Declare that ICANN must immediately execute a registry agreement on
terms and conditions substantially similar to ICM’s draft registry
agreement posted to the ICANN website on 16 February 2007 within
thirty (30) days from the issuance of the Panel’s declaration;

Declare that ICANN must pay compensation for all costs incurred by ICM
in connection with its application to serve as the registry operator for the
XXX sTLD and this Request, including attorneys’ fees and costs;

Declare ICM the prevailing party in this Independent Review Process;

Declare that the Panel’s determination regarding whether any of ICANN’s
actions were inconsistent with ICANN’s Articles of Incorporation and
Bylaws is binding on ICANN; and

Make such other declarations, or grant such other relief, as the Panel may
consider appropriate under the circumstances.

IL THE PARTIES’ CONTACT INFORMATION

A.

4.

Claimant

The Claimant in this dispute is ICM Registry, LLC (previously defined as

“ICM™). ICM'’s contact details are as follows:

Stuart Lawley, Chairman and President

¢ ICM Registry, LLC

1097 Jupiter Park Lane, Suite 3
Jupiter, FL 33458

ICM is represented in these proceedings by:

Arif H. Ali

John L. Murino

Ashley R. Riveira

Crowell & Moring LLP

1001 Pennsylvania Avenue, N.W.
Washington, DC 20004

Contact Information Redacted

Phone: 202.624.2500
FAX: 202.628.5116
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B. Respondent

5. The Respondent is the Internet Corporation for Assigned Names and Numbers
(previously defined as “ICANN”). ICANN’s address is:

Paul Twomey, CEO and President
ICANN

4676 Admiralty Way, Suite 330
Marina del Rey, CA 90292-6601
twomey@icann.org

Phone: 310.823.9358

FAX: 310.823.8649

Correspondence to ICANN may also be copied to:

John Jeffrey, General Counsel
ICANN

4676 Admiralty Way, Suite 330
Marina del Rey, CA 90292-6601
jeffrey@icann.org

Phone: 310.823.9358
FAX:310.823.8649

III. BACKGROUND OF THE INTERESTED PARTIES

A, ICM Registry, LLC

6. Claimant, ICM, was established under the laws of the State of Delaware on 28
June 1999, and has its principal place of business in Jupiter, Florida.> ICM was formed to serve
as the registry operator for the proposed . XXX sTLD. | |

7. ICM has no affiliation with the adult entertainment industry. It does not, and has

committed that it will not, develop, distribute, or sell adult entertainment. Instead, as a registry

2 Delaware, Department of State, Division of Corporations, ICM Entity Details, available

through https://sos-res.state.de.us/tin/GINameSearch.jsp (search for “ICM Registry”; then follow
“ICM Registry LLC” hyperlink) (last visited 5 June 2008).

3

Although originally formed as a corporation, ICM Registry was reorganized into a
limited liability company in 2005.
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operator, its functions will be largely technical, and will involve providing the management,
supporting infrastructure, and back-end functionality necessary for the proposed . XXX domain.

8. ICM is a well-funded, financially stable, privately owned comi)any whose
ownership and management team have significant experience and expertise in building and
operating business infrastructures, including the creation of a field sales fbrce, sales support
teams, and the administrative and finance functions needed to run a successful domain. As
owner-operators, ICM’s management team is uniquely invested in th¢ company’s long term
stability and success.

9. As discussed in further detail below, it is [CM’s intention to serve as the registry
operator for the .XXX domain, which will serve as a domain for members of the responsible
online adult entertainment community who support and believe in the benefits of a system of
self-identiﬁcation. Websites in the . XXX domain will thus be clearly designated, empowering
- individuals wishing to select, avoid, or prevent access to such websites to do so easily.
Additionally, by registering in the proposed . XXX domain, website operators would voluntarily
commit to follow best practices to be developed in conjunction with the other impacted
stakeholders. Among other benefits, such best practices would require that all sites be labeled
with machine readable meta-tags to allow the effective use of filters. By promoting best
practices through voluntary registration, responsible pfoviders of online adult entertainment will
be engaging in voluntary self-regulation. There is substantial industry support for the . XXX
domain, as evidenced by the number of providers that have participated in ICM’s pre-reservation

program, which allows for applicants to reserve domain names in advance of the approval of the
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sTLD application.*

B. The International Foundation for Online Responsibility

10.  ICM sought to register the . XXX domain as a sponsored top-level domain, or
sTLD, and therefore collaborated with a sponsoring organization to develop the plans for the
domain.’ The sponsoring organization for the proposed . XXX domain is The International
Foundation for Online Responsibility (“IFFOR”), which will be responsible for overseeing the
policy formulation for the proposed sTLD. IFFOR is a non-profit Canadian entity, with its
principal place of business to be in Washington, D.C.* IFFOR’s incorporation was the product of
a “four-year outreach campaign to educate and mobilize the responsible online adult-
entertainment community.”’ IFFOR is to be operéted by a board of directors representing all
stakeholders in the . XXX domain, including leaders of the responsible online adult entertainment
industry, as well as child safety representatives and members of the free speech cor'nmunity.8 Mr.

Stuart Lawley will serve as chairman of both IFFOR and ICM.

4 At the time of the Board’s final action, on 30 March 2007, ICM had received more than
75,000 pre-reservations. To date, there are more than 100,000 pre-reservations.

> ICANN distinguishes between “unsponsored” and “spovnsored” top level domains

(“TLDs”) in the following manner: “Generally speaking, an unsponsored TLD operates under
policies established by the global Internet community directly through the ICANN process, while
a sponsored TLD is a specialized TLD that has a sponsor representing the narrower community
that is most affected by the TLD. The sponsor thus carries out delegated policy-formulation
responsibilities over many matters concerning the TLD.” ICANN, Top-Level Domains (gTLDs),
available at http://www.icann.org/tlds/ (last visited 5 June 2008) (“Top-Level Domains (gTLDs)
Information Page”).

6 ICM Registry, New sTLD RFP Application, submitted 16 Mar. 2004, available at
http://www.icann.org/tlds/stld-apps-19mar04/xxx.htm (last visited 5 June 2008) (“ICM
Application”); see also IFFOR Charter, available at www.iffor.org (last visited 5 June 2008).

7 ICM Application.

8 ICM Registry, The Voluntary Adult Top-Level Domain (TLD)—.XXX, available at
www.icmregistry.com (last visited 5 June 2008).
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11.  Asdescribed in ICM’s application, IFFOR has been tasked with formulating the
policies for the proposed .XXX domain.” IFFOR’s Bylaws were substantially modeled after
ICANN’s own Bylaws to ensure objectivity, transparency, and accountability. IFFOR’s mission
includes contributing funding towards developing programs and tools to combat child
pornography and to promote child protection and parental awareness of online dangers,
establishing a forum for the online adult entertainment community to communicate and
proactively respond to the needs and concerns of the broader Internet community, and promoting
freedom of expression online. Funding to carry out [CANN’s mission will come from the
registration fees collected for each individual domain name registered in the proposed . XXX
domain. IFFOR is expected to contribute several million dollars per year to child protection and
free expression initiatives.'®

C. Internet Corporation for Assigned Names and Numbers

12.  Respondent, ICANN, is a public benefit, non-profit corporation that was
established under the laws of the State of California on 30 September 1998. ICANN is
headquartered in Marina del Rey, California.

13.  ICANN was established “for the benefit of the Internet community as a whole”
and is tasked with “carrying out its activities in conformity with relevant principles of

international law and applicable international conventions and local law . .. .”!! As set forth in

®  ICM Application.

10 ICM Application. Specifically, ICM agreed to contribute US$10 per domain name

registered per year to IFFOR.

1 * Articles of Incorporation of Internet Corporation for Assigned Names and Numbers,

Article 4, available at http://www.icann.org/general/articles.htm (last visited 5 June 2008)
(“Articles of Incorporation”). Attached as C-Exh. 2.
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its Bylaws,'? the organization has a limited technical mission: “to coordinate, at the overall level,
the global Internet’s systems of unique identifiers, and in particular to ensure the stable and
secure operation of the Internet’s unique identifier systems.”"® Thus, ICANN’s core function is
the technical management of the Internet’s Domain Name System (“DNS”), which includes
coordinating the introduction of new Top-level Domains (“TLDs”). The DNS is a database of
Internet names and addresses that correlates the “human-readable” computer names, websites,
and email addresses made of letters and words with the “computer-readable” Internet Protocol
(“IP”) addresses that computers actually use to locate information, but which consist of

| complicated and less user-friendly numerical strings. TLDs appear in the human-readable
addresses, or domain names, as the string of letters—such as “.COM”, “.GOV”, “.ORG”,
“EDU”, and so on—following the rightmost “dot” in domain names. ICANN delegates
responsibility for the operation of each TLD to a registry operator. In simple terms, ICANN
coordinates the technical elements of the DNS to ensure that all Internet users can find all valid
addresses. As a technical body, ICANN’s involvement in policy formulation is limited to “policy

development reasonably and appropriately related to these technical functions.”**

12 ICANN’s Bylaws have been amended on numerous occasions throughout the events

giving rise to this dispute, although the organization’s relevant principles, mission, and core
values remain unchanged. See generally ICANN, Bylaws Archive, available at
http://www.icann.org/general/archive-bylaws (last visited 5 June 2008). Any reference herein to
ICANN’s Bylaws refers to the Bylaws that took effect on 28 February 2006 (unless otherwise
expressly noted), these being the version of the Bylaws that were in effect when the ICANN
Board voted to reject ICM’s application notwithstanding its previous determination that it met
the RFP criteria. Attached as C-Exh. 3.

13

Bylaws for Internet Corporation for Assigned Names and Numbers, Article I, § 1
(Mission), available at http://www.icann.org/general/archive-bylaws/bylaws-28feb06.htm (last
visited 5 June 2008) (“ICANN Bylaws”).

14 Id
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14.  ICANN is subject to international law, and it is required to achieve its mission in
conformity with the principles expressly espoused in its Bylaws, including objectivity,
transparency, and accountability. Thus, by way of example, ICANN’s Bylaws specifically state
that it “shall not apply its standards, policies, procedures, or practices inequitably or single out
any particular party for disparate treatment . . . .”'> ICANN is also obligated to operate “in an

216

open and transparent manner and consistent with procedures designed to ensure fairness” "~ and

to “be accountable to the community for operating in a manner that is consistent with [the]
Bylaws, and with due regard for the core values set forth” in the organization’s Bylaws.!”

15.  ICANN is managed by a Board of Directors (“Board”). The Board consists of 15
voting directors and six non-voting liaisons from around the globe, “who in the aggregate [are to]
display diversity in geography, culture, skills, experience, and perspective.”'® The voting
directors are composed of: (1) six representatives of ICANN’s Supporting Organizations, which
are sub-groups dealing with specific sections of the policies under ICANN's purview; (2) eight
independent representatives of the general public interest, currently selected through ICANN’s
Nominating Committee, in which all the constituencies of ICANN are represented; and (3) the
President and CEO, who is appointed by the rest of the Board. Notably, consistent with

ICANN’s mandate to provide private sector technical leadership in the management of the DNS,

“no official of a national government” may serve as a director.'” ICANN’s day-to-day operations

Id. at Article I1, § 3 (Non-Discriminatory Treatment).
16 Id. at Article ITI, § 1 (Transparency).

17 Id. at Article IV, § 1 (Purpose). |

18 Id. at Article VI, § 2 (Directors and Their Selection).
19 Id. at Article VI, § 4 (Additional Qualifications).
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are overseen by its President and CEO, who is supported by an international staff on several
continents.*’

16.  Prior to ICANN’s formation in 1998, DNS management was carried out under
contractual arrangements with the United States Govern;nent. In recognizing ICANN, the
United States Department of Commerce retained a limited “oversight” role to ensure the stability
of the Internet and DNS during the transfer of DNS management responsibilities to the private
sector.”!

17.  In addition to the formal oversight of the Department of Commerce, the Board
receives input from a number of Supporting Organizations and Advisory Committees established
by the Bylaws. There are three Supporting Organizations: the Generic Names Supporting
' Organization (“GNSO”), which contributes to policy making for generic top-level domains
(“gTLDs”); the Country Code Names Supporting Organization (“ccNSO”), which contributes to
policy making for country-code top-level domains (“ccTLDs”); and the Address Supporting
Organization (“ASO”), which contributes to policy making for Internet Protocol addresses.?

18.  The Board also receives input from several Advisory Committees, which provide

advice on the interests and needs of stakeholders that do not participate directly in the Supporting

Organizations described above. These include: (1) the Governmental Advisory Committee

20 See ICANN: The Global Internet Community Working Together to Promote the Stability
and Integrity of the Internet, available at http://www.icann.org/tr/english.html (last visited 5 June
2008). :

21

Memorandum of Understanding Between the U.S. Department of Commerce and Internet
Corporation for Assigned Names and Numbers, originally executed 25 Nov. 1998, available at
http://www.icann.org/general/icann-mou-25nov98.htm (last visited 5 June 2008)) (“[T]he
[Department of Commerce] agrees to . . . [p]rovide general oversight of activities conducted
pursuant to this Agreement.”).

22 See generally ICANN Bylaws, Articles VIII-X.
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(“GAC”), which is composed of representatives of a number of national governments, distinct
economies, and multinational govérnment organizations and treaty organizations (as observers);
(2) the At-Large Advisory Committee, which is composed of representatives of organizations of
individual Internet users from around the world; (3) the Root Server System Advisory
Committee, which is composed of representatives providing advice on the operation of the DNS
root server system; and (4) the Security and Stability Advisory Committee, which is composed of
Internet experts who study security issues pertaining to ICANN’s mandate.”> The Bylaws also
establish the Technical Liaison vGroup, which is composed of representatives of other
international technical Internet standard-setting bodies.”* Of these advisory bodies, it is the GAC
that is the most relevant to the present dispute. |

19.  The formal purpose of the GAC is to “consider and provide advice on the
activities of ICANN as they relate to concerns of governments, particularly matters where there
may be an interaction between ICANN’s policies and various laws and international agreements
or where they may affect public policy issues.”® The GAC is permitted to “put issues to the
Board directly, either by way of comment or prior advice, or by way of specifically

~ recommending action or new policy development or revision to existing policies.”?® The GAC is

23 See generally ICANN Bylaws, Article XI (Advisory Committees).

24 See generally ICANN Bylaws, Article XI-A (Other Advisory Mechanisms).

i Id. at Article X1, § 2(1) (Governmental Advisory Committee); see also Governmental

Advisory Committee Operating Principles, Article I, as amended Apr. 2005, available at
http://gac.icann.org/web/home/GAC_Operating_Principles.doc (last visited 5 June 2008) (“GAC
Operating Principles™).

26 ICANN Bylaws, Article XI, § 2(1)(i) (Governmental Advisory Committee).

10
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not a decision-making body,?” and has no authority to act for ICANN.?® The Chairman of the
GAC serves as a non-voting liaison to the ICANN Board.”

20.  ICANN'’s Bylaws state that the Board shall “notify the Chair of the [GAC] in a
timely manner of any proposal raising public policy issues on which it or any of ICANN’s
supporting organizations or advisory committees seeks public comment, and shall take duly into
account any timely response to that notification prior to taking action.”°

21.  The Board is not, however, required to follow the GAC’s advice.’! The Bylaws
specifically contemplate action by the ICANN Board over the objections of or contrary to the
advice of the GAC, by providing that “[i]n the event that the ICANN Board determines to take
an action that is not consistent with the [GAC] advice,” the Board is required to inform the GAC
and “state the reasons why it decided not to follow that advice. The GAC and the ICANN Board
will then try, in good faith and in a timely and efficient manner, to find a mutually acceptable
solution.”*? However, if no solution can be found, the Board is fully authorized to act, and need
only “state in its final decision the reasons why the [GAC’s] advice was not followed.”*?

Conversely, of course, actions by the ICANN Board do not impinge on the rights of sovereign

governments to act in accordance with the rule of law in their respective jurisdictions.** The

27 GAC Operating Principles, Article I, Principle 2.

28 Id. at Article I, Principle 5.

29 Id. at Article I, Principle 3; ICANN Bylaws, Article VI, § 9(1)(a) (Non-voting Liaisons).
30 ICANN Bylaws, Article XI, § 2(1)(h) (Governmental Advisory Committee).

31 Id. at § 2(1)(j) (Specific Advisory Committees).

32 1d

33 Id. at § 2(1)(k) (Specific Advisory Committees).

34 Accordingly, the ICANN Board’s explanation for any departure from GAC advice is

(continued...)

11
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GAC is not a vehicle for governmental regulation of the DNS, and individual governments
remain fully capable of, and regularly engage in, the regulation of online activities within their
jurisdictional reach.

IV. SUMMARY OF RELEVANT FACTS

A, ICANN's 2000 Request For Proposals

22.  Global interest in the creation of additional TLDs was at the heart of ICANN’S
creation, and a fundamental motivation for the U.S. Government’s transfer of its DNS
management role to the private sector. Accordingly, in 1999, shortly after ICANN assumed
overall technical cerdinaﬁng responsibility for “the global Internet’s systems of unique

»38 it began to explore the possibility of adding more TLDs to the Internet domain

identifiers,
name space in order to expand the number of domain names available for registration by the

public.’” In 2000, after lengthy deliberations and public consultations, which included

(continued)

“without prejudice to the rights or obligations of [ GAC] members with regard to public policy
issues falling within their responsibilities.” Id.

3 See Management of Internet Names and Addresses, 60 Fed. Reg. 111, 31741, 31749 (10
June 1998) (“The new corporation ultimately should have the authority . . . necessary to . . .
[o]versee policy for determining the circumstances under which new TLDs are added to the root
system.”).

36 ICANN Bylaws, Article I, § 1 (Mission).

3 Initially, the domain name space consisted of .ARPA and three open top-level domains

(.COM, .NET, and .ORG), four limited top-level domains (MIL, .INT, .GOV, and .EDU.), and
two-letter country code top-level domains from a list published by the International Organization
for Standardization. Top-Level Domains (gTLDs) Information Page; see also J. Postel, Domain
Name System Structure and Delegation, Request for Comments 1591 (Mar. 1994), available at
http://www.ietf.org/rfc/rfc1591.txt (last visited 5 June 2008).

12
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discussion of a possible TLD “restricted to adult uses,”® ICANN invited applications for new
TLDs.”

23.  This “proof of concept” round of TLD applications was highly selective, as the
applicants were to be the first new TLDs added to the DNS in its history. The goal of this round
was to test—coﬁceptually, technically, and commercially—diverse new TLD models and |
approaches. ICANN received a total of 47 applications, and ultimately agreed to enter into
registry agreement negotiations with seven of the applicants.”’ Registry agreements were
eventually approved for all seven TLDs—four unsponsored: .BIZ, .INFO, NAME, and .PRO;
and three sponsored: .AERO, .COOP, and MUSEUM.

24.  ICM applied during the “proof of concept” round to serve as the registry operator
for the . XXX domain. Although its application was not among those chosen to participate in this
“test” round of TLDs, it was not rejected. Rather, as ICANN explained:

[A] small set of TLDs was selected. for an initial introduction of

new TLDs, with the goal of testing diverse new TLD models and
approaches. The fact that a new TLD proposal was not selected

38 ICANN Yokohama Meeting Topic: Introduction of New Top-Level Domains, 13 June

2000, available at www.icann.org/yokohama/new-tld-topic.htm (last visited 5 June 2008).
Notably, the GAC’s statement issued subsequent to the Yokohama meeting, in which it identified
specific “public policy considerations™ regarding the new TLD round, did not voice any concerns
with a “TLD restricted to adult uses.” See GAC, Opinion of the Governmental Advisory
Committee on New Generic Top Level Domains, 16 Nov. 2000, available at
http://www.icann.org/committees/gac/new-tld-opinion-16nov00.htm (last visited 5 June 2008).

39 ICANN Board Resolution on New TLDs, ICANN Board Meeting, Yokohama, Japan, 16
July 2000, available at http.//www.icann.org/tlds/new-tld-resolutions-16jul00.htm (last visited 5
June 2008).

40 Top-Level Domains (gTLDs) Information Page; ICANN, TLD Application Review
Update, 5 Oct. 2000, available at http://www.icann.org/tlds/tld-review-update-050ct00.htm (last
visited 5 June 2008).

13
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under those circumstances should not be interpreted as a negative
reflection on the proposal or its sponsor.41

Indeed, the evaluators noted that “[t]he level of thinking about the startup period [was]
impressive” and specifically praised the ICM application for its “well-developed marketing
strategy . . . strong financial support, intellectual property expertise, and technical partnerships
9542

with leaders in the registry/registrar business.

B. ICANN’s 2003 Request For Proposals and its Selection Process

25.  Based on the results of the “proof of concep » round, and following lengthy public
consultations, ICANN agreed to initiate another found of TLD applications in 2003; this time,
however, limited to sTLDs.** On 24 June 2003, ICANN posted a Draft Reciuest for
Proposals (“Draft RFP”) for public comment.**

26.  The Draft RFP established five eligibility requirements for the new sTLDs: (1) a

well-defined community; (2) a clear charter; (3) a clear definition of responsibilities delegated

4l Reconsideration Request 00-15, Recommendation of the ICANN Reconsideration

Committee, 30 Apr. 2001 (revised 7 Sept. 2001), available at

http://www.icann.org/committees/reconsideration/rc00-15-1.htm (emphasis added) (last visited 5
June 2008).

2 ICANN, Report on New TLD Applications, Appendix B—ICM Registry (A General
Description of the 2000 Application), 9 Nov. 2000, available at
http://www.icann.org/tlds/report/kids3.html (last visited S June 2008). Following this “proof of
concept” round, the ICANN Board engaged Summit Strategies International to conduct a review
of the legal and policy issues involved in the round and the introduction of the seven new TLDs.
The scope of the review was defined by a task force established by the ICANN Board. Nowhere
in Summit Strategy International’s review is there any discussion of public policy or legal issues
related to adult content. See Evaluation of the New gTLDs: Policy and Legal Issues, Prepared by
Summit Strategies International, 10 July 2004, available at http://www.icann.org/tlds/new-gtld-
eval-31aug04.pdf (last visited 5 June 2008).

43

For a brief explanation of sTLDs, see supra note 5.

“ ICANN, Draft of Establishment of new sTLDs: Requests for Proposals, 24 June 2003,
available at http.//www.icann.org/tlds/new-stld-rfp/new-stld-rfp-24jun03.htm (last visited 5 June
2008) (“Draft sTLD RFP”).
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from ICANN to the sponsor; (4) open and transparent structures; and (5) a willingness to comply
with ICANN policies.45 The Draft RFP also included fixed “Evaluation Methodology and
Selection Criteria” to be used by the evaluators of the sTLD applications. ICANN explained in
the Draft RFP that:

It is ICANN’s intention to engage the services of one or more

external consultants to provide an objective and independent

evaluation of the applications with reference to the requirements

stated in the RFP and following the selection criteria and
evaluation methodology described in this document.*®

| 27.  After ICANN posted the Draft RFP for public comment, the Board considered the
- question of who should be permitted to participate in the new round of sTLD applications. On
31 October 2003, the ICANN Board determined that the RFP would not be ljmited to only those
applications submitted in the 2000 round. As was the case with all Board activities, the GAC
was invited to and was represented at meetings, provided briefing papers, and was permitted to
participate in the Board’s discussions regarding the Draft RFP for new sTLDs.

28.  The Board proceeded to announce an “expedited process for a round of new
[STLDs], which will result in new sTLD’s [sic] in 2004,”*” and directed ICANN’s President to
finalize and post an “open Request for Proposals for a limited number of new sTLDs,” taking

into consideration the public comments received on the Draft RFP.** The Board also resolved

45 Draft sTLD RFP.
46 Id.

47 ICANN Announcement, [CANN Launches Broad Strategic Initiative for New Generic
Top-Level Domains, 31 Oct. 2003, available at
http://www.icann.org/announcements/announcement-31oct03.htm (last visited 5 June 2008).

48 ICANN Board Resolution on New Generic TLDs, ICANN Board Meeting, Carthage,
Tunisia, 31 Oct. 2003, available at http://www.icann.org/announcements/advisory-31oct03.htm
(last visited 5 June 2008).
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that “upon the successful completion of the sTLD selection process, an agreement reflecting the
commercial and technical terms shall be negotiated.” Again, as was a matter of course, the
GAC was informed of and permitted to participate in the discussions leading up to this decision.
No exceptions or exclusions were stated regarding applications for an sTLD connected with
adult content, or for any other sTLD potentially raising “public policy” concerns.

29. On 15 December 2003, ICANN issued the final RFP for new sTLDs.>® The RFP
§vas broken down into six sections. The first section “provided applicants with explanatory notes
on the process as well as an indication of the type of information requested by ICANNI,]” and
the remaining five sections consisted of the application itself.’! Consistent with ICANN’s
Bylaws, the Explanatory Notes accompanying the RFP stated that “[t]he selection procedure
[was to be] based on principles of objectivity, non-discrimination and transparency.”>>

30.  The RFP established a defined universe of criteria according to which each
application was to be evaluated.”® Specifically, applicants had to demonstrate that they satisfied
the following criteria:

e Technical Standards—The ability to comply with the necessary technical

standards “to ensure that [the proposed domain would] not affect the stability -

and integrity of the domain name system.” Applicants were required to
provide: (1) evidence of an ability to ensure stable registry operation, (2)

9 Id. (emphasis added).

50 ICANN, Request for Proposals for New Sponsored Top-Level Domains, Part A: -

Explanatory Notes, 15 Dec. 2003, available at http://www.icann.org/tlds/new-stld-rfp/new-stld-
application-parta-15dec03.htm (last visited 5 June 2008) (“sTLD RFP”). Attached as C-Exh. 1,
see supra note 1.

51 ICANN, Status Report on the sSTLD Evaluation Process, p.4, updated 3 Dec. 2005,
available at http://www.icann.org/tlds/stld-apps-19mar04/stld-status-report.pdf (last visited 5
June 2008) (“sTLD Status Report™).

52 SsTLD RFP, Part A: Explanatory Notes.
53 See id., Part A: Selection Criteria.
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evidence that the registry could comply with best practice technical standards
for registry operations, (3) evidence of a full range of registry services, and (4)
assurances of continuity of registry operation in the event of business failure
of the proposed registry;

Business Plan Information—The necessary financial, technical, and
operational capabilities. Evaluators were to assess each applicant’s: (1)
financial model, and (2) business plan (which included staffing, marketing
plan, registrar arrangements, fee structure, technical resources, uniqueness of
application, and engagement with and commitment to the sponsoring
organization);

Sponsorship Information—The proposed domain’s ability to “address the
needs and interests of a clearly defined community.” Evaluators were to
assess each applicant’s: (1) definition of a sponsored community, (2) support
by a Sponsoring Organization, (3) submissions regarding the appropriateness
of the Sponsoring Organization and the policy formulation environment (to
demonstrate that the Sponsoring Organization would operate in the best
interests of the sSTLD community and had the appropriate policy-formulation
role), and (4) evidence that it had broad-based support from the community to
be represented; and

Community Value—The value that would be added to the Internet by virtue
of the inclusion of the proposed sTLD. Evaluators were to assess whether the
proposed sSTLD would have in effect policies and procedures to: (1) add value
to the Internet name space, (2) protect the rights of others, (3) assure charter-
compliant registrations and avoid abusive registration practices, (4) assure
adequate dispute-resolution mechanisms, and (5) provide ICANN-policy
compliant WHOIS services.™

In order to process the sTLD applications in a timely and efficient manner,

ICANN established a two-step process for the consideration, approval, and implementation of

the submitted applications. Kurt Pritz, ICANN’s Senior Vice President of Services, was the staff

member with oversight authority over the sSTLD RFP.

First, sTLD applications were to be (1) checked for completion, (2) posted for
public comment, and (3) evaluated for compliance with the Board-approved

>4 Id. In addition to the STLD RFP, ICANN published criteria for the independent
evaluators, describing the qualifications needed to serve on the panel. ICANN, Independent

Evaluators of sTLD Proposals, available at http://www.icann.org/tlds/new-stld-rfo/panel.htm
(last visited 5 June 2008).
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RFP criteria by independent evaluation teams.”® As explained by Mr. Pritz,
“[t]his first round of the process is to demonstrate involvement in the
community, technical competence, financial viability, and a robust business
model.”*

e Second, and only affer an application was determined by the independent
evaluators and the Board to be in compliance with the published RFP Criteria,
could the applicant proceed on to commercial and technical negotiations for a
registry agreement with ICANN staff.*’

32.  This process was repeatedly confirmed during the “sTLD updates” presented to
the ICANN Board and in other public comments by senior ICANN staff throughout the
evaluation process. For example, a-document entitled “Progress in Process for Introducing New
Sponsored Top-Level Domains™ stated:

The applications will be reviewed by an independent evaluation
panel beginning in May 2004. The criteria for evaluation were
posted with the RFP. All applicants that are found to satisfy the
posted criteria will be eligible to enter into technical and
commercial negotiations with ICANN for agreements for the
allocation and sponsorship of the requested TLDs.>®

Similarly, at the ICANN Public Forum meetings in Rome in March 2004, Mr. Pritz explained:

May through July, the independent evaluation will occur. That
time may shrink or grow a little bit, depending on the number of
applications received. And then with the 1st of August, we’ll

3 During this first stage, applicants were provided with the opportunity to address any

potential deficiencies or contingencies contained in the evaluator’s primary assessments of their
sTLD applications, see ICANN sTLD Status Report at p. 5.

36 Kurt Pritz, “sTLD Update”, ICANN Public Forum—Part 1, Rome, Italy, 4 Mar. 2004:

Real-Time Captioning, available at http://www.icann.org/meetings/rome/captioning-forum1-
04mar04.htm (last visited 5 June 2008) (“Kurt Pritz sTLD Update, Rome”); see also Kurt Pritz,

sTLD Update, PowerPoint Presentation to the Board, Rome, Italy, 4 Mar. 2004, available at
http://www.icann.org/presentations/pritz-forum-rome-04mar04.pdf (last visited 5 June 2008).

37 Kurt Pritz sTLD Update, Rome.
58

See ICANN Announcement: Progress and Process for Introducing New Sponsored Top-
Level Domains, 19 Mar. 2004 (emphasis added), available at
http://www.icann.org/announcements/announcement-19mar04.htm (last visited 5 June 2008)
(“ICANN Announcement: Progress and Process™).
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identify those sTLDs that completed the first round and met the
criteria, and we’ll go on to the round of technical and commercial
negotiations.>

In December 2004 (by which time the ICM proposal was known to be actively

under consideration by the Board), at the ICANN meeting in Cape Town, Mr. Pritz is on record

as having described the process for all applications:

34.

There was, essentially, a two-step process to evaluate that
application with the goal of establishing a new sTLD. First, the
application was reviewed by a panel of independent evaluators.
And having passed that hurdle, the applicant would enter into
technical and commercial negotiations with the target of
establishing the new sponsored top-level domains.*°

And again, the transcript of Mr. Pritz’s comments at the Mar del Plata Public

Forum Meeting in April 2005 reflects confirmation of the twb-'step process:

At the end of [the independent evaluation process], if there were
still contingencies remaining in the application, the ICANN Board,
with full information, i.e., with access to the original application,
the questions that went back and forth, the independent evaluators’

> Kurt Pritz sTLD Update, Rome.

60 Kurt Pritz, sSTLD Update, ICANN Public Forum—Part 1, Cape Town, South
Africa, 3 Dec. 2004: Real-Time Captioning, available at
http://www.icann.org/meetings/capetown/captioning-public-forum-1-03dec04.htm (last

visited 5 June 2008). Mr. Pritz’s description of the sTLD evaluation process continued by

noting:

So after that process . . . if there were still contingencies remaining
at the close of that iteration process, we asked the ICANN board,
giving them full information, meaning the original applicatien;the ——————
independent evaluators’ report, the questions that were asked, and
the written responses of the applicants, we asked the board to
determine whether the contingencies on the application had been
satisfied and that the application could move on to the negotiation
step or whether the contingency had not been removed or, perhaps,
thirdly, the board may determine that more information was
required to make a determination. . . . Those that were determined
to meet that application then go on to negotiation.
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report, and subsequent writings, took on to confirm whether the
contingencies in the application had, in fact, been removed and the
application could go on to the negotiation phase, or whether
additional information was required, or, in fact, whether the
application was deficient and should not be granted.61

35.  From a practical standpoint, the bifurcated sTLD application process put in place
by ICANN made perfect sense. In the first phase, applicants were to be subjected to a rigorous
review that would entail: (1) an opportunity for all interested parties, including the GAC, to
comment on all applications; (2) recommendations by the independent evaluation teams to the
Board, taking into consideration the Board-defined criteria and the submitted public comments;
and (3) input by applicants in response to concerns raised by the evaluating teams and the Board.
It was only after the Board itself was fully satisfied that an applicant had complied with all of the
RFP criteria that an applicant could proceed to phase two: registry agreement negoti’ations.
Indeed, it would have been illogical and inefficient for either ICANN or an applicant to expend
the considerable time and expense of negotiating a registry agreement when it had not yet been
determined that the application fully satisfied the RFP criteria. Accordingly, nothing in the RFP
or related contemporaneous commentary describing the evaluation procesé even hinted at the
possibility that an sTLD application could be re-evaluated (i.e., returned to the first phase of the
process) after having already been approved by the Board to progress to the second phase.-

36.  Inaccordance with the procedures established by ICANN, all of the applications
received in response to the RFP were submitted to a panel of independent evaluators. The panel

was divided into three teams. One team was responsible for evaluating each application against

6l ICANN Public Forum Meeting—Part 2, Mar del Plata, Argentina, 7 Apr. 2005: Real-
Time Captioning, available at http://www.icann.org/meetings/mardelplata/captioning-public-
forum-2-07apr05.htm (last visited 5 June 2008). .
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the technical standards criteria; the second against the business plan and financial criteria; and

the third against both the sponsorship criteria and the community value criteria (these two sets of

criteria were collectively referred to as the “Sponsorship and Other Issues” criteria).

C.
37.

ICANN Approves Other sTLD Applications

The application period announced in the RFP closed on 16 March 2004. ICANN

received ten completed applications by this deadline. Each application was accompanied by a

mandatory fee of US$45,000. The ten applicants were as follows:

DotAsia Organisation Limited - application for the .ASIA sTLD to serve the
Pan-Asia and Asia Pacific community.

Fundacio puntCAT - application for the .CAT sTLD to serve the Catalan
linguistic and cultural community.

Employ Media LLC - application for the .JOBS sTLD to serve the
international human resource management community.

The Anti-Spam Community Registry - application for the . MAIL sTLD to
serve the community of responsible senders and receivers of spam-free
electronic mail.

A consortium of mobile Internet service, equipment, and content providers -
application for the .MOBI sTLD to serve consumers of mobile devices,
services and applications, mobile content and service providers, mobile
operators, mobile device manufacturers and vendors, and information
technology and software vendors who serve the mobile community.

The Universal Postal Union - application for the .POST sTLD to serve the
worldwide postal community, including public and private operators,
organizations and government agencies.

NetNumber, Inc. - application for the . TEL sTLD, with Pulver.com as the
sponsoring organization, to serve Internet Protocol Communications Service
Providers (“.TEL (Pulver)”).

Telnic Limited - application for the . TEL sTLD to serve individuals or
businesses who wish to have a universal identity, brand or name, in the
Internet-Communications space, as well as providers of Internet-
Communications services and related content (“. TEL (Telnic)”).
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e Tralliance Corporation - application for the . TRAVEL sTLD to serve
businesses, organizations, associations, and governmental and non-
governmental agencies operating in the travel industry.

o ICM Registry, Inc. - application for the XXX sTLD to “serve the needs of the
global responsible online adult-entertainment community.”?

Like ICM, the applicants for .POST, .MOBI, both versions of .TEL, and . TRAVEL, had all
previously submitted applications for TLDs during the 2000 “proof of concept” round, but had
not been selected.

38. The public portions of the ten applications were posted on the ICANN website on
19 March 2004. The announcement accompanying the posting expiained that the applications
would be reviewed by the independent evaluation panel; and stated that “[a]ll applicants that are
found to satisfy the posted criteria will be eligible to enter into technical and commercial
negotiations with ICANN for agreements for the allocation and sponsorship of the requested
TLDs.”%

39.  The posting announcement also indicated that there would be a single, month—
long period for public comment beginning on 1 April 2004. During this commeﬁt period,
ICANN received and posted “[d]ozens of public corhments” on the applications.** All ten
appligations received both positive and negative comments. Sixty-three comments were posted

to the comment forum for ICM’s application, the majority of which were positive.

62 ICM Application.

63 ICANN Announcement: Progress and Process.

64 STLD Status Report at p. 5. The comments are archived on the ICANN website, and can
be accessed through links at http:/forum.icann.org/lists/stld-rfp-xxx/ (last visited 5 June 2008).
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40.  The three teams of independent evaluators began their review of the sTLD
applications in May 2004.5 During their evaluations, the teams asked questions of the
applicants, and received materials clarifying the applications. Drafts of the evaluation reports |
were provided to ICANN in July 2004. In the opinion of the independent evaluators, only two
applications, .POST and .CAT, met all of the published selection criteria. The evaluators
concluded that three applications, .ASIA, .TRAVEL, and . XXX, satisfied the technical and the
business and financial criteria, but did not fulfill the sponsorship criteria. Two other applications,
.JOBS and .MOBI, were viewed as having satisfied only the business and financial criteria, and -
the application for MAIL and both applications for .TEL were deemed to have failed all three
sets of criteria. The evaluation reports also concluded that the .ASIA, .JOBS, and .TRAVEL
applications merited further discussions with ICANN, despite not meeting the selection criteria
at the time of the evaluations, whereas the MAIL, .MOBI, .TEL (Telnic), .TEL (Pulver), and
XXX applications did not merit further discussion.

41.  InJuly 2004, at the ICANN meetings in Kuala Lumpur, Malaysia, ICANN
announced that it would not act exclusively on the evaluation reports, but would give all of the
applicants an opportunity to provide additional clarifying informaﬁon and to answer further
questions from the evaluators and the ICANN Board “relating to any potential deficiencies in the
application that were highlighted in the independent evaluation.”®® Each applicant received the

evaluation of its respective application in late August 2004, which reflected the applicant’s

65 The organization that had prepared the report of the legal and policy issues from the

previous “proof of concept” round, Summit Strategies International, was retained to coordinate
the evaluation process.

66 ICANN Public Forum, Kuala Lumpur, Malaysia, 22 July 2004: Real-Time Captioning,
available at http://www.icann.org/meetings/kualalumpur/captioning-public-forum-23jul04.htm
(last visited 5 June 2008).
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responses to questions from the evaluation teams, but did not reflect any Board questions or
requests for information. |

42.  Over the next several months, almost all of the applicants worked to answer
questions, clarify information, or provide additional materials to ICANN staff, the Board, and/or
the independent evaluation panel. The form of these contacts varied, but included
correspondence and/or meetings via teleconference. Even the applicant for .CAT was required to
provide additional information, despite the opinion of the independent evaluators that the
application had satisfied all three of the selection criteria. Only the .POST application
automatically entered into registry agreement negotiations (i.e., without Board intervention,
action, or resolution) based on the satisfactory results from the evaluation panel. NetNumber,
Inc. (ene of the applicants for the .TEL sTLD) did not respond to ICANN’s request for
information to remedy deficiencies in its application, and was therefore informed in November
2004 that the process for its application was closed.’’

43.  From December 2004 through March 2005, the .MAIL applicant collaborated
with the independent evaluation panel’s business and financial team in an effort to remedy the
deficiencies identified in its application. Ultimately, however, in April 2005, the independent
evaluators concluded that “the proposal ‘for a .mail TLD is not financially viable and that the
business plans are not sound.””®® Given this conclusion, the questions relating to the technical
and sponsorship criteria were never revisited.

44.  The .TRAVEL, .JOBS, .MOBI, and .CAT applications all progressed through the

evaluation process relatively quickly. The Board authorized negotiations for the . TRAVEL

67 See sTLD Status Report at p. 19.

68 Id. atp. 15.
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registry agreement on 18 October 2004, and authorized negotiations for the .JOBS and .MOBI
registry agreements on 13 December 2004. Following the negotiations, the proposed .TRAVEL
and .JOBS registry agreements were posted on the ICANN webéite on 24 March 2005, and
approved by the ICANN Board two weeks later, on 8 April 2005. The proposed .MOBI registry
agreement was posted on the ICANN website on 3 June 2005, and approved by the ICANN
Board two weeks later, on 28 June 2005. The .CAT application was approved to entér into
negotiations on 18 February 2005. The proposed registry agreement for .CAT was posted on the
ICANN website on 9 August 2005, and the agreement was approved by the ICANN Board
approximately one month later.

45.  Approval of the .ASIA and .TEL (Telnic) applications took a little longer. In the
end, hdwever, both applications were approved, and both applicants entered into registry
agreements, despite the fact that the .TEL (Telnic) application initially had failed all three
evaluation categories. The .TEL (Telnic) application was approved to enter into negotiations on
28 June 2005, a proposed registry agreement was posted on the ICANN website in March 2006,
and the ICANN Bpard approved the .TEL (Telnic) registry agreement in May 2006. The .ASIA
application was approved to enter into negotiations in December 2005, a proposed registry
agreement was posted on the ICANN website in July 2006, and the ICANN Board approved the
ASIA registry agreement in October 2006.

46.  Inshort, even applications that had been identified by the independent evaluation
panel as having more deficiencies than the . XXX application, such as .JOBS, .MOBI, and .TEL
(Telnic), were subsequéntly approved by the ICANN Board and the applicants proceeded to
execute registry agreements with ICANN. Moreover, despite the longer than anticipated time

frame in some cases, the process for each application still followed the original two-step process
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of criteria approval folléwed by registry agreement negotiation. In no case, other than with the
XXX application, did the Board approve an applicant to progress to the second phase (i.e.,
registry agreement negotiations) and then later reverse the basis for that decision regarding the
technical, business and financial, or sponsorship criteria.

D. ICM’s Application and Registry Agreement Negotiations

47.  Incontrast to the other sTLD applications, ICM’s application was subjected toa
prolonged process of approval, negotiations, set-backs, delays, further negotiations, and
additional demands, culminating in the Board’s ultimate decision to terminate contract
negotiations and reject the application.*® Of all the applicants, it was only ICM that was
unexpectedly, unjustifiably, and without notice, required to revisit the sponsorship criteria many
months after the Board had originally determined that the application satisfied all of the
evaluation criteria. Only ICM was asked, repeatedly, to modify its proposed registry agreement
during the negotiation phase to include additional obligations and assurances of compliance.
And only ICM’s proposed agreement was repeatedly rejected, despite the Board’s threshold
determination approving ICM to enter into registry agreement negotiations and ICM’s repeated
accommodation of each and every formal and informal request by the Board and ICANN staff to
modify the terms of the agreement.

1. ICANN Resolves to Commence Registry Agreement
Negotiations with ICM

48.  As with the other applicants, ICM received the independent evaluation panel’s
report regarding its . XXX application in late August 2004. The report indicated that ICM’s

application met the technical and the business and financial criteria set forth in the RFP.

6 Attached as C-Exh. 4 is a timeline of key dates.
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However, the “sponsorship and other issues” evaluation team was not convinced that ICM (or
most of the other applicants, for that matter) had demonstrated that the sponsorship criteria had
been satisfied. The ICANN Board asked ICM to supplement its application with additional
sponsorship-related information for the Board’s direct review and consideration. Accordingly,
between September and December 2004, ICM submitted, inter alia, a detailed letter and follow-
up memoranda responding to each section of the evaluators’ report; information regarding the
functionality of the proposed policy development processes; information regarding the global
value of the proposed sTLD; justifications as to why an sTLD was the best means of achieving
the goals of the sponsored community and other stakeholders; and confirmations regarding the
commitment of ICM and IFFOR to the success of the proposed sTLD. ICM’s initial response
letter also described how the sponsored community, as defined by the application, met the
sponsorship requirements, and provided information regarding the support the application had
received in the sponsored community and among child safety advocates.”

49.  The Board considered ICM’s supplemented application at its meeting on 24
January 2005. In light of the deliberations and the questions raised regarding the size and
composition of the sponsored community, ICM was requested to give a presentation to the Board
on the issue. Accordingly, 6n 3 April 2005, prior to the ICANN meetings in Mar del Plata,

Argentina, ICM’s management gave a detailed, in-person presentation to the Board, in which

70 See sTLD Status Report, Appendix E—Supplemental/Follow-up Materials (updated 30

Nov. 2005), at pp. 158-183, available at http://www.icann.org/tlds/stld-apps-19mar04/AppE-
30nov05.pdf (last visited 5 June 2008). The “sponsorship and other issues” evaluation team

* raised similar concerns regarding the definition of and support from the sponsored community in
their evaluations of a number of the applications. Those applicants, like ICM, responded with
materials clarifying and elaborating on the initial applications, and ICANN later approved the
other applications with little or no change to the original definitions of the sponsored
communities.
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they described, inter alia, the sponsored community and the policy-making process for the . XXX
sTLD. ICM’s presehtation included remarks by Parry Aftab, the Executive Director of
WiredKids and the WiredSafety Group, explaining her support for ICM’s application.”’ Present
at the briefing were Board members as well as several Board liaisons, including the GAC liaison,
Mohamed Sharil Tarmizi.

50.  Following this presentation, the Board again discussed ICM’s application in detail
at its 3 May 2005 meeting. Once again, the sponsorship issue was the main topic of discussion.
The Board did not make a final decision on the application, but determined to discuss it again at
its next Board meeting. ‘At that meeting, on 1 June 2005, the Board’s deliberations again focused
on the sponsorship criteria. At the conclusion of these deliberations, the Board adopted a formal
resolution authorizing the comméncement of the second phase of the approval process: contract
negotiations with ICM for XXX sTLD registry agreement. The resolution read:

| Resolved [05.32] the Board authorizes the President and General
Counsel to enter into negotiations relating to proposed commercial

and technical terms for the .XXX sponsored top-level domain
(sTLD) with the applicant.

Resolved [05.33] if after entering into negotiations with the . XXX
sTLD applicant the President and General Counsel are able to
negotiate a set of proposed commercial and technical terms for a
contractual arrangement, the President shall present such proposed

7 Id. at pp. 184-218. WiredSafety is one of the largest and oldest online safety groups, and

the WiredKids program was created to help fight online child pornography and pedophilia. Parry
Aftab is both a child safety advocate and a lawyer specializing in Internet privacy and security.
She is the author of multiple books about child safety online and was appointed by the United
Nations Educational, Social, and Cultural Organization (“UNESCO”) to head the U.S. Action
Committee of Innocence in Danger, work which she continued after UNESCO was no longer
officially involved. Over the course of ICANN’s consideration of ICM’s application, the
proposal received support from numerous child safety and other entities, including the Family
Online Safety Institute (formerly the Internet Content Rating Association (“ICRA”)) and the
Association of Sites Advocating Child Protection (“ASACP”), among others.
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terms to this board, for approval and authorization to enter into an
agreement relating to the delegation of the sSTLD."?

51. The resolution reflected the Board’s unconditional decision that ICM’s application
satisfied the RFP evaluation criteria, including the sponsorship criteria,ran outcome that was also
reflected in comments made by senior ICANN officials and members of the Board.” For
example, in July 2005, at ICANN’s Luxembourg meetings, Dr. Vinton Cerf (then the Chairman
of the ICANN Board) informed the GAC that ICM’s application had satisfied the selection
criteria: “[t]he [.XXX] proposal this time met the three main criteria, financial, technical,
sponsorship. They [sic] were doubts expressed about the last criteria which were discussed
extensively and the Board reached a positive decision considering that ICANN should not be
involved in content matters.”’* Likewise, during the Public Forum at the Luxembourg meetings,
Mr. Prifz stated that the . XXX application “ha[d] been found to satisfy the baseline criteria;” and

was therefore “in negotiation for the designation of registries.””> These statements provide clear

& ICANN Board Resolution on .XXX sTLD Approval to Enter into Contractual
Negotiations, ICANN Board Meeting, 1 June 2005: Minutes, available at
http://www.icann.org/minutes/minutes-01jun05.htm (last visited 5 June 2008) (emphasis added).
73

The following day, Board member Joichi Ito noted in his blog that “[o]ur approval of
XXX is a decision based on whether . XXX met the criteria.” Joichi Ito, Some Notes on the
XXX Top Level Domain, 3 June 2005, available at http://joi.ito.com/weblog/2005/06/03/some-
notes-on-t.html (last visited 5 June 2008).

74

Governmental Advisory Committee Meeting XXII, Plenary Session, Luxembourg City,
Luxembourg, 11 July 2005: Minutes (emphasis added), available at
http://www.gac.icann.org/web/meetings/mtg22/LUX MINUTES.doc (last visited 5 June 2008)
(“*GAC Luxembourg Minutes™). At this meeting, several GAC representatives expressed concern
that the GAC had not been consulted sufficiently regarding the public policy aspects of the . XXX
application, although it was also noted that there had been several opportunities for the GAC to
comment as the process had been public.

7 ICANN Public Forum—Part I, Luxembourg, 14 July 2005: Real-Time Captioning,
available at http://www.icann.org/meetings/luxembourg/captioning-pf2-14jul05.htm (last visited
5 June 2008).

29



Exhibit R-44

and contemporaneous evidence that the Board’s resolution approving the commencement of
registry agreement negotiations constituted a decision by the ICANN Board that ICM’s
application had satisfied all of the requisite RFP criteria.

52.  Consistent wifh ICANN Bylaws, the GAC was invited to and was often
represented at meetings in which ICM’s application (and others) were discussed and debated, it
was regularly provided with briefing papers regarding the sTLD RFP process, and it was
permitted to participate in the Board’s discussions regarding ICM’s application (and others),
including those meetings that ultimately led to the Board resolution authorizing registry
agreement negotiations.”®

2. ICM and ICANN Negotiate a Proposed Registry Agreement

53.  Inaccordance with the Board’s approval of ICM’s application, ICM and ICANN
staff entered into contract negotiations for a registry agreement. Less than two weeks after the
Board directed ICANN staff to begin negotiations, ICM sent a draft of the registry agreement for
the . XXX sTLD to ICANN. This draft was based on the form contract that ICANN had provided
to all sSTLD applicants in February 2005, and was substantially similar to the contracts approved
for the other sTLDs. Contract negotiations continued through early August, and on 9 August
2005, in light of the parties’ agreement on all terms and conditions, a proposed registry
agreement between ICANN and ICM was posted on the ICANN website for public comment.
The posting announcement stated that the Board intended to discuss the proposed agreement at

its forthcoming meetings scheduled for 16 August 2005.

7 See, e.g., ICANN Board Meeting, 3 May 2005: Minutes, available at
http://www.icann.org/minutes/minutes-03may05.htm (last visited 5 June 2008); ICANN Board
Meeting, 18 October 2004: Minutes, available at http://www.icann.org/minutes/minutes-
180ct04.htm (last visited 5 June 2008).
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3. Individual GAC Members Intervene Regarding ICM’s
Application

54.  Prior to July 2005, the GAC had not expressed any objections to the . XXX sTLD;
neither at the outset, when the sTLD evaluation criteria were debated and ultimately approved,
nor when ICANN resolved to commence registry agreement negotiations with ICM. In.fact,
only a few months earlier, in April 2005, the GAC’s Chairman (Mr. Tarmizi) had confirmed that
no GAC members had any objections to any of the sSTLD applications.”” And in July 2005,
following a GAC meeting in Luxembourg during which there was significant discussion of the
Board’s approval of the . XXX application,’® the resulting GAC Communiqué welcomed “the
initiative of ICANN to hold cbnsultations” with the GAC regarding policy only for future TLDs,
and made no mention of any reservations or objections to the .XXX application or any other
pending sTLD application.”

55. It was only after ICM’s proposed registry agreement was publicly posted on 9
August 2005 (approximately one month after the Luxembourg meetings), that certain GAC

members began to formally document and express to the Board their concerns regarding ICM’s

7 ICANN Correspondence: Letter from Mohamed Sharil Tarmizi, GAC Chairman, to Dr.
Paul Twomey, ICANN CEO and President, 3 Apr. 2005, available at
http://www.icann.org/correspondence/tarmizi-to-twomey-03apr05.htm (last visited 5 June 2008)
(confirming that “No GAC members have expressed specific reservations or comments, in the
GAC, about the applications for sTLDs in the current round.”). This letter represented GAC’s
timely advice to the Board, as required by the Bylaws, regarding the sTLD applications. ICANN
Bylaws, Article III, § 6 (Notice and Comment on Policy Actions).

78

At the Luxembourg meeting, the GAC representative from the United States noted that
the GAC had already had “several opportunities to raise questions” regarding the sTLD approval
process or applications pursuant thereto, and also noted that the entire process “had been public
since the beginning.” GAC Luxembourg Minutes.

7 GAC 2005 Communiqué # 22—Luxembourg, 12 July 2005, available at
http://www.gac.icann.org/web/communiques/gac22com.rtf (last visited 5 June 2008). Given that
there had been some debate in the GAC at the Luxembourg meetings regarding ICM’s
application, the fact that the Communiqué made no reference to the ICM application is notable.
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application.’® Between 11 August and 15 August 2005, ICANN received, and posted to its
website, two letters: one from Michael Gallagher, Assistant Secretary for Communications and
Information, United States Department of Commerce, and head of the National
Telecommunications and Information Administration (“Gallagher Letter”), and the other from
Mr. Tarmizi, the GAC Chairman.®! The Gallagher Letter referenced negative comments that the
United States Department of Commerce had received regarding the . XXX sTLD. Nohetheless,
the letter did not expressly state that the United States Government had any objection to the
XXX proposal, but “urge[d] the Board to ensure that the concerns of all members of the Internet
community on [the issue of . XXX] have been adequately heard and resolved before the Board
takes action on this application,” and “request[ed] that the Board [] provide a proper process and
adequate additional time for these concerns to be voiced and addressed before any additional

action takes place on this issue.”®

80 ICM subsequently learned through documents obtained through a Freedom of

Information Act request that the United States Department of Commerce had begun monitoring
reactions to the proposed .XXX domain following the Board’s 1 June 2005 vote and had decided
to intervene regarding the approval of the application. See generally ICM Registry, LLC v.
Department of Commerce, No. 06-0949 (D.D.C. filed Oct. 16, 2006).

81 ICANN Correspondence: Letter from Michael Gallagher, Assistant Secretary for

Communications and Information, United States Department of Commerce, to Dr. Vinton Cerf,
Chairman of the ICANN Board of Directors, posted 15 Aug. 2005, available at
http://www.icann.org/correspondence/gallagher-to-cerf-15aug05.pdf (last visited 5 June 2008)
(“Gallagher Letter”); ICANN Correspondence: Letter from Mohamed Sharil Tarmizi, GAC
“Chairman, to Dr. Vinton Cerf, Chairman of the ICANN Board of Directors, 12 Aug. 2005,
available at http.//www.icann.org/correspondence/tarmizi-to-board-12aug05.htm (last visited 5
June 2008) (“Tarmizi Letter 12 Aug. 2005). There is evidence to the effect that the Gallagher
Letter was actually received by ICANN before the letter from Mr. Tarmizi, and that the latter
letter was issued to mitigate the implications of the former; namely, a rear guard action by the
United States Government to block the creation of an Internet domain for the adult entertainment
industry, as a result of pressure on the Bush administration from special interest groups.

82 Gallagher Letter.
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56.  The letter from Mr. Tarmizi also refrained from stating direct opposition frorh the
GAC to ICM’s appliéation, instead noting that “there remain[ed] a strong sense of discomfort in
the GAC about the TLD, notwithstanding the explanations to date.” Mr. Tarmizi stated that he
had informed governments that had approached him on the subject that they were free to write to
ICANN directly, and therefore believed that “the Board sﬂould allow time for additional
governmental and public policy concerns to be expressed before reaching a final decision on this
TLD.”®

57.  ICANN staff informed ICM of this unexpected turn of events shortly before the
Board meeting scheduled for 16 August 2005. ICM became aware during consultations with
ICANN staff that the surprise interventions had placed the ICANNVBoard in an awkward
situation, and therefore sought to accommodate ICANN by requesting that [CANN delay
consideration of the proposed .XXX registry agreement for one month so that ICM could
comprehensively address the concerns that were now being voiced. Consideration of the

agreement was therefore postponed until the Board meeting scheduled for 15 September 2005.%*

% Tarmizi Letter 12 Aug. 2005.
84 Among the comments and letters from governments and others about the . XXX proposal
were two received by ICANN during this delay. The first, from the Brazilian Secretary of
Information and Technology Policy, did not oppose the . XXX registration, instead stating that the
XXX and .TRAVEL sTLDs had been introduced without sufficient consultation between
ICANN and the GAC. The Brazilian Government requested only that the introduction of new
TLDs in the future include more robust consultations, especially with national governments.
ICANN Correspondence: Letter from Marcelo de Carvalho Lopes, Brazilian Secretary of
Information and Technology, to Mohamed Sharil Tarmizi, GAC Chairman, 6 Sept. 2005,
available at http://www.icann.org/correspondence/lopez-to-tarmizi-06sep05.pdf (last visited 5
June 2008). The second, from the Swedish State Secretary for Communications and Regional
Policy, expressed the opinion that pornography “is not compatible with [] gender equality goals”
and asked ICANN to delay consideration of the . XXX proposal until after the next GAC meeting
at the end of November in Vancouver, Canada. ICANN Correspondence: Letter from Jonas
Bjelfvenstam, Swedish State Secretary for Communications and Regional Policy, to Dr. Paul

(continued...)
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58. To address the GAC’s concerns, ICM sent the ICANN Board a detailed letter
responding to the letters from Mr. Gallagher and Mr. Tarmizi, describing the ways in which ICM
had addressed the concerns of all stakeholders and expressing ICM’s continued willingness to |
work with ail stakeholders and governments. The letter reiterated ICM’s répeated prior offers,
all ignored, to meet with the GAC at any time in order to allow ICM to address any concerns that
the GAC had with its application.®

59.  Atits 15 September 2005 meeting, the Board approved a resolution directing the
ICANN President and Generél Counsel “to discuss possible additional contractual provisions or
modiﬁcatidns for inclusion in the . XXX Registry Agreement, to ensure that there are effective
provisions requiring development and implementation of policies consistent with the principles
in the ICM application.”® The resolution specifically mentionéd compliance issues in relation to
potential changes in the ownership of ICM.%

60.  Once again, ICM responded to ICANN’s requests, discussing with ICANN staff

that very same day the changes to the draft registry agreement. ICM agreed to (1) include

(continued)

Twomey, ICANN CEO and President, 23 Nov. 2005, available at
http://www.icann.org/correspondence/bjelfvenstam-to-twomey-23nov05.htm (last visited 5 June
2008).
85

The letter also noted the inordinate length of the application evaluation and negotiation
process, and the significant costs that had been incurred by ICM, and requested that the
finalization of the . XXX registry agreement not be delayed further.

86 ICANN Board Resolution on Proposed .XXX Sponsored Top-Level Domain Registry

Agreement, ICANN Board Meeting, 15 Sept. 2005, available at
http://www.icann.org/minutes/minutes-15sep05.htm (last visited 5 June 2008).

87 Following this meeting, the Board received a communication from Taiwan’s
representative to the GAC, noting that the proposed registry agreement would be both technically
workable and would assist in the labeling and filtering of adult entertainment websites, but
requesting that approval of the proposal take into consideration customs, culture, social
conditions, and legal conditions of different countries.
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language regarding its obligations to achieve certain policy outcomes, and (2) notify ICANN in
. advance of any proposed change in control, and not to effect any such change until all ICANN

concerns were addressed.®® Before the end of the month, ICM provided ICANN staff withr
revisions to the draft agreement, reflecting those consultations. ICANN staff, however, were less
responsive, and did not act on the revised draft for approximately six months.¥

61.  During the pendency of the negotiations, ICANN received additional letters from
GAC representatives. Among these was oﬁe from Peter Zangl, the Deputy Director of the
European Commission’s Information Society and Media Directorate General, dated 16
September 2005, requesting ICANN to allow the GAC the opportunity to review the independent
sTLD evaluation reports before the Board made a final determination on the .XXX application
and suggesting that the Board explain to the GAC why the . XXX application had been accepted

after being rejected in the 2000 “proof of concept” round.”’

88 See Draft, Sponsored TLD Registry Agreement, Appendix S, Part 7 (Change in Control

Transactions), 18 Apr. 2006, available at http.//www.icann.org/tlds/agreements/xxx/revised-
proposed-xxx-agreement-clean-20060418.pdf (last visited 5 June 2008). It would appear that
such a request was never made of the other applicants.

89

Notwithstanding ICM’s prompt discussions with ICANN staff and its immediate proffer
of language to effect the relevant changes, the first version of the registry agreement (i.e., the
version that had been posted on 9 August 2005), remained on the ICANN website, with no
indication that revisions had been discussed and agreed to by ICM, or that ICM had drafted
contractual language to implement the changes. As a result, long after ICM had addressed the
Board’s concerns, debate centered on a version of the registry agreement that did not reflect the
additional safeguards or terms and conditions agreed to by ICM and ICANN staff and which
were ultimately included in the second draft. :

20 ICANN Correspondence: Letter from Peter Zangl, Deputy Director of the European

Commission’s Information Society and Media Directorate General, to Dr. Vinton Cerf, Chairman
of the ICANN Board of Directors, 16 Sept. 2005, available at
http://www.icann.org/correspondence/zangl-to-cerf-16sep05.pdf (last visited 5 June 2008).
Partially as a result of the GAC’s interest in the evaluation reports, ICANN informed ICM in
October of 2005 that it intended to post the evaluation reports of all the applicants to the ICANN
website. This unilateral change of ICANN’s previous policy against publishing the reports until

(continued...)
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62.  In February 2006, ICANN CEO and President Dr. Paul Twomey responded to the

GAC’s requests for an explanation of the Board’s reasoning with regard to the acceptance of
ICM’s application. The letter discussed the differences between the 2000 “proof of concept”
round and the 2003 RFP, explained the evaluation process, and described the Board’s
deliberations regarding ICM’s application. The letter concluded that:

[bJased on the extensive public comments received, the

independent evaluation panel’s recommendations, the responses of

ICM and the proposed Sponsoring Organization (IFFOR) to those

evaluations, and a review of all supporting documents provided

during the evaluation process, at its teleconference on 1 June 2005,

the Board authorized the President and General Counsel to enter

negotiations relating to proposed commercial and technical terms
with ICM.”!

Notably, no mention was made by Dr. Twomey that any reservations remained among Board
members as to whether ICM’s application had already satisfied the sponsorship criteria, or that
the registry agreement negotiations authorized by the Board were to address any sponsorship

issues.

(continued)

after the registry agreements were executed became a point of contention between ICANN and
ICM, as ICM was subjected to disparate treatment. Other applicants who had also received
mixed evaluations, such as .JOBS, .MOBI, and .TRAVEL, had already entered into registry
agreements with ICANN, and thus public comments resulting from review of the mixed
evaluations could no longer interfere with the negotiation process. ICM, however, was
_disadvantaged by the publication of the evaluation reports, which created more opportunity for
criticism of ICM’s proposed registry agreement, resulting in further delay in the Board’s
consideration of ICM’s registry agreement. ICM nonetheless cooperated by providing redacted
documents for publication, despite the disadvantage to ICM from the publication of the reports.

ol ICANN Correspondence: Letter from Dr. Paul Twomey, ICANN CEO and President, to
Mohamed Sharil Tarmizi, GAC Chairman, 11 Feb. 2006, available at
http://www.icann.org/correspondence/twomey-to-tarmizi-16feb06.pdf (last visited 5 June 2008)
(“Twomey Letter 11 Feb. 2006™).
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4. ICM and ICANN Negotiate a Revised Registry Agreement

63.  Asnoted above, ICM and ICANN staff reached agreement in concept regarding a
revised draft of the . XXX registry agreement almost immediately following the September 2005
Board meeting, and ICM submitted the revised language soon thereafter. ICANN did not,
however, respond to ICM’s proposal or post a draft at this stage. It was not until March 2006
tha;[ ICANN staff directed its outside counsel to work directly with ICM’s counsel to come to an
agreement on the precise language for the revised agreement, based on the text provided by ICM
six months earlier. The parties promptly reached agreement. Inexplicably, however, ICANN
staff did not post this draft. As a result, neither the GAC nor the ICANN community was aware
of the changes, and both the United States Government and the GAC continued to criticize the
“failings” of the first draft of the registry agreement without the benefit of the revisions that had
been negotiated and agreed upon specifically to address the earlier concerns.”® For example, on
20 March 2006, the U.S. Department of Commerce expressed its concern that the draft registry
agreement failed to guarantee the public interest benefits ICM had described in its application
and previous presentation to the GAC, notwithstanding the fact that ICM and ICANN had
already negotiated contract language specifically to address this concern.”® Similarly, following
the GAC Plenary meeting in Wellington in March 2006, the GAC issued a Communiqué (the

“Wellington Communiqué”) requesting confirmation “that any contract currently under

92 These communications were themselves especially unusual for the United States

Government, which had previously not involved itself with registry agreement details.

93 ICANN Correspondence: Letter from John Kneuer, Acting Assistant Secretary, United

States Department of Commerce, to Mohamed Sharil Tarmizi, GAC Chairman, 20 Mar. 2006,
available at http://www.icann.org/correspondence/kneuer-to-tarmizi-20mar06.pdf (last visited 5
June 2008).
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negotiation between ICANN and ICM Registry . . . include enforceable provisions covering all
of ICM Registry’s commitments.”**

64.  Inresponse to the Wellington Communiqué, ICM made additional revisions to the
proposed registry agreement, and sent those revisions to ICANN staff on 31 March 2006. At the
Board Meeting later that same day, however, the Board again directed further registry agreement
negotiations, without any acknowledgment or discussion of any of the revisions that had already
been agreed upon prior to the Wellington meeting, or the additional revisions offered by ICM

: duriﬁg and after the Wellington meeting.” It was not until 18 April 2006 that the Board
discussed the registry agreement as revised on 31 March 2006.”° The draft agreement was then
posted for public commeﬁt on the ICANN website, with the disclosure that the agreement would
be considered by the ICANN Board on 10 May 2006.

65.  Dr. Twomey also responded to the Wellington Communiqué. On 4 May 2006, he

wrote to the GAC stating that, although the Board had determined that the materials provided by

94 GAC 2006 Communiqué # 24—Wellington, New Zealand, 28 Mar. 2006, available at
http://gac.icann.org/web/communiques/gac24com.pdf (last visited 5 June 2008). The
Communiqué also stated that several GAC members were opposed to a . XXX sTLD on public
policy grounds. Following the Wellington meetings, the United Kingdom’s representative to the
GAC wrote to the Board, affirming that ICANN had the authority to approve the proposed
registry agreement, but noting that it “would be important that ICANN ensures that the benefits
and safeguards proposed by the registry, ICM, . . . are genuinely achieved.” ICANN
Correspondence: Letter from Martin Boyle, United Kingdom Representative to the GAC, to Dr.
Vinton Cerf, Chairman of the ICANN Board of Directors, 4 May 2006, available at
http://www.icann.org/correspondence/boyle-to-cerf-09may06.htm (last visited 5 June 2008).

% See ICANN Board Resolution on ICM Registry sTLD Application, ICANN Board
Meeting, Wellington, New Zealand, 31 Mar. 2006: Minutes, available at '
http://www.icann.org/minutes/minutes-3 1 mar06.htm (last visited 5 June 2008); ICANN Board
Meeting, Wellington, New Zealand, 31 Mar. 2006: Real-Time Captioning, available at
http://www.icann.org/meetings/wellington/captioning-board-3 1mar06.htm (last visited 5 June
2008).

% ICANN Board Meeting, 18 Apr. 2006: Minutes, available at

http.//www.icann.org/minutes/minutes-18apr06.htm (last visited 5 June 2008).
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ICM were sufﬁcieﬁt “to proceed with contractual discussions, the Board [had also] expressed
concerns about whether the applicant met all of the criteria, but took the view that such concerns
could possibly be addressed by contractual obligations to be stated in a registry agreement.”’
Yet there is, simply put, nothing in the record that supports this assertion. There is nothing at all
in the 1 June 2005 ICANN Board resolution, pursuant to which the registry agreement
negotiations were authorized, reflecting the Board’s alleged “concerns” as to whether ICM had
“met all of the criteria.” In fact, ICM has not been able to identify anything in any Board
minutes, transcripts or other formal ICANN pronouncements (or private discussions) reflecting
the notion that the Board’s approval to proceed to the registry agreement negotiation stage was
subject to any residual concerns as to whether ICM’s application satisfied all of the RFP
selection criteria. To the contrary, the evidence conﬁrnﬁ the ICANN Board’s acceptance of the
fact that ICM’s application had satisfied all of the RFP selection criteria and its approval of the
parties’ negotiations to enter into a registry agreement. This was confirmed by the Chairman of
the Board, senior ICANN staff, and members of the Board in contemporaneous statements, and
publicly reiterated by senior ICANN staff at subsequent meetings. There is no controversy that
those negotiations were only to concern the “proposed commercial and technical terms” of the
XXX registry agreement, a fact that had been confirmed to the GAC only months earlier by Dr.

Twomey.98

97 ICANN Correspondence: Letter from Dr. Paul Twomey, ICANN CEO and President, to
Mohamed Sharil Tarmizi, GAC Chairman, 4 May 2006, available at
http://www.icann.org/correspondence/twomey-to-tarmizi-04may06.pdf (last visited 5 June 2008).

%8 Twomey Letter 11 Feb. 2006.
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5. ICANN Rejects ICM’s Revised Registry Agreement

66.  Atthe 10 May 2006 meeting the Board engaged in a lengthy discussion of the
proposed . XXX régistry agreement, touching upon a number of issues, including the
enforceability of the agreement, the sponsorship criteria, public and industry comments, and the
advice that had been received from the GAC. The agreement was then put to a roll call vote. It
was rejected, eight votes to five. The two main reasons cited by those voting against the draft
agreement were, first, that ICM would not be able to fulfill its commitments under the agreement
and, second, “public policy” éoncerns. The vote only constituted a rejection of the draft registry
agreement that had been negotiated with ICANN staff, but did not constitute a rejection of ICM’s
application for the . XXX sTLD.”

6. ICM Files, Then Withdraws, a Request for Reconsideration
Pending Further Negotiations

67.  The Board’s rejection of the registry agreement came as a shock to ICM,

especially in light of the amount of time and effort that it had spent negotiating with ICANN

9 ICANN Board Meeting, 10 May 2006: Voting Transcript, available at
http.//www.icann.org/minutes/voting-transcript-10may06.htm (last visited 5 June 2008). Several
Board members who were in favor of the agreement expressed their dissatisfaction with the
obligations being imposed on ICM. Mouhamet Diop stated that he was in favor of the . XXX
agreement because “/c]hanging our position after all that process will weaken more the
organization that [sic] it will help it. . . . If we vote against, we will open the door to a process
that we will never come back [from] again. Any group of pressure [sic] will see itself able to
make us change everything on any issue.” Id. (emphasis added). Board Member Peter Dengate-
Thrush commented that he felt it was “unfair on this particular applicant to attempt to ask it to
build a complete and working compliance model before it’s allowed to start. That hadn’t been
imposed on any other applicant, and I don’t think it could be or should be imposed on this one.”
Id. Likewise, Board Member Joichi Ito felt that any enforcement or compliance issues that
existed with regard to the . XXX agreement “are mostly general issues that should be addressed
in the framework of ICANN’s ability to enforce agreements generally.” Id. Board Member
Susan Crawford expressed her fear that ICANN “may have gone too far” in addressing public
policy concerns, and as a result, perhaps ran the risk of imposing content-related limitations on
the use of domain names, rather than simply exercising technical oversight of the registration of
domain names. Id.
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over not one, but several versions of the agreement. During the course of these negotiations,
" ICM had gone to signiﬁcant lengths to acquiesce to every reasonable request from ICANN staff,
notwithstanding the fact that certain of the conditions being imposed upon ICM had not been
required of any of the other applicants. Indeed, ICM’s representatives had repeatedly informed
the ICANN negotiators that there was effectively no reasonable amendment to the agreement that
ICM would not accept. Other factors outside of ICM’s control, However, were apparently at
play. Accordingly, shortly after the 10 May Board meeting, ICANN filed a Request for
Reconsideration of Board Action,'®

68.  No decision, however, was made on ICM’s Request. After ICM was informed
that it would be appropriate to submit a new draft agreement and to engage in further
negotiations regarding a registry agreement for the . XXX sTLD, on 29 October 2006, ICM

officially withdrew its Amended Request for Reconsideration.

7. ICM Resumes Contract Negotiations with ICANN
69.  Through November and December 2006, ICM engaged in further negotiations
with senior ICANN representatives regarding revisions to the pfoposed registry agreement. As
had previously been the case, ICM attempted to accommodate every demand put forward by
ICANN, and provided ICANN with various additional materials to demonstrate its commitment

to abide by the letter and spirit of the proposed agreement.'®!

100 ICM filed an Amended Request for Reconsideration of Board Action shortly thereafter,

once the Board minutes from the 10 May Board meeting were published.

101 Among other materials, ICM provided a list of individuals within the child safety

community who would be willing to sit on the Board of IFFOR, the sponsoring organization for
XXX; commitments to enter into agreements with rating associations to provide tags for
filtering . XXX websites and to monitor compliance with child pornography provisions;
descriptions of the industry pre-registration service ICM had initiated to demonstrate the level of

(continued...)
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70. By the end of December 2006, ICM and senior-most ICANN staff had once again
reached agreement regarding the language, terms, and conditions for the proposed registry
agreement. The revised agreément was posted on the ICANN website for public comment on 5
January 2007, with the expectation that the comment period would last for approximately 30 -
days, to be followed by the Board’s vote on 12 February 2007.1%

71.  On2 February 2007, the GAC issued a letter to Dr. Cerf commenting on ICM’s
application, but adding little of substance. The letter stated that the Wellington Communiqué
remained “a valid and important expression of the GAC’s views” regarding the . XXX sTLD and
referred to no other GAC statements amending or altering the statements of the Wellington
Communiqué.'® The letter also reiterated that various GAC members had objections to the
proposed agreement, requested additional information from the Board regarding the Board’s
decision that ICM’s application had overcome the deficiencies identified in the initial analysis,
and requested that a final decision on ICM’s agreement be delayed until the ICANN meetings in
Lisbon, scheduled for the end of March 2007.

72.  Notwithstanding the request by the GAC Chair for a postponement, the ICANN

Board engaged in a discussion regarding ICM’s draft registry agreement at its 12 February 2007

(continued)

support among the sponsored community; and a number of memos and summaries explaining
how the revised agreement addressed all of the concerns that had been raised throughout the
process.

192 ICANN Announcement, ICANN Publishes Revised Proposed Agreement on XXX, 5
Jan. 2007, available at http://www.icann.org/announcements/announcement-05jan07.htm (last
visited 5 June 2008).

103 ICANN Correspondence: Letter from Mohamed Sharil Tarmizi, GAC Chairman, to Dr.
Vinton Cerf, Chairman of the ICANN Board of Directors, 2 Feb. 2007, available at

http://www.icann.org/correspondence/tarmizi-to-cerf-02feb07.pdf (last visited 5 June 2008).
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meetings.'” The discussion centered on three main issues: “1) community review and public
comment of the agreement and the sufficiency of the proposed agreemen‘t; 2) fhe status of advice
from the [GAC] and a clarification of the letter from the GAC Chair and Chair-Elect, and
whether additional public policy advice had been received or was expected following the
Wellington Communiqué; and 3) how ICM measures up against the RFP criteria.”'%

73.  Following the discussion, a resolution was approved stating that “a majority of the
Board ha[d] serious concerns about whether the proposed .XXX domain has the support of a
clearly-defined sponsored community as per the criteria for sponsored TLDs,” although a
minority felt the criteria had been met. 1% The resolution directed that the current version of the
proposed agreement, with some slight revisions made following the 5 January posting, be posted
for public comment for no less than 21 days,'”’ and directed ICANN staff to confer with ICM to
provide additional information to the Board regarding the sponsorship issue.

74.  As the decision was thus again postponed, the ICM application was a subject of

discussion at the GAC meetings in Lisbon in March 2007. The Communiqué issued by the GAC

following those meetings (“Lisbon Communiqué”) reaffirmed the 2 February letter regarding the

104 By the time these discussions took place, there had been considerable turn-over on the

Board since it first authorized contract negotiations, and at least one new Board member was
unclear on whether or not a final determination had been made regarding whether the application
met the RFP criteria. Although the record clearly demonstrates that a final decision had been
made, it is apparent from the discussion that the issue was nonetheless reopened.

105 JCANN Board Meeting, 12 Feb. 2007: Minutes, available at
http://www.icann.org/minutes/minutes-12feb07.htm (last visited 5 June 2008).

106 Id
107

Throughout the many years ICM’s application remained in limbo, ICANN received many
additional comments regarding the application, some positive and some negative. Some of the
negative comments consisted of “canned” statements, pre-written by opponents of ICM and
made available on various websites for others to send, and some were generated by automated
tools designed to send posts using randomly selected email addresses.
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Wellington Communiqué, and further noted concerns that the proposed registry agreement could

result in ICANN “assuming an ongoing management and oversight role regarding Internet

content.

23108

75.

8.

ICANN Rejects ICM’s Proposed Registry Agreement and
Application

At the next Board meeting on 30 March 2007, when both the proposed agreement

and ICM’s application for the . XXX sTLD were put to a vote, the Board resolved by 9 votes to 5

to reject the proposed agreement and to turn down ICM’s application. The operative part of the

Board’s resolution reads as follows:

[T]he Board has determined that:

ICM’s Application and the Revised Agreement fail to meet,
among other things, the Sponsored Community criteria of the
RFP specification.

Based on the extensive public comment and from the GAC’s
communiqués that this agreement raises public policy issues.

Approval of the ICM Application and Revised Agreement is
not appropriate as they do not resolve the issues raised in the
GAC Communiqués, and ICM’s response does not address the
GAC’s concern for offensive content, and similarly avoids the
GAC’s concern for the protection of vulnerable members of the
community. The Board does not believe these public policy
concerns can be credibly resolved with the mechanisms
proposed by the applicant.

The ICM Application raises significant law enforcement
compliance issues because of countries’ varying laws relating
to content and practices that define the nature of the
application, therefore obligating ICANN to acquire a
responsibility related to content and conduct.

108

GAC 2007 Communiqué #27—Lisbon, Portugal, 28 Mar. 2007, available at

http://gac.icann.org/web/communiques/gac27com.pdf (last visited 5 June 2008).
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e The Board agrees with the reference in the GAC communiqué
from Lisbon, that under the Revised Agreement, there are
credible scenarios that lead to circumstances in which ICANN

- would be forced to assume an ongoing management and
oversight role regarding Internet content, which is inconsistent
with its technical mandate.

Accordingly, it is resolved (07.18) that the Proposed Agreement
with ICM concerning the XXX sTLD is rejected and the
application request for a delegation of the . XXX sTLD is hereby
denied.'?” '

76.  Aside from the sponsorship question, which had already been decided and could
not be arbitrarily reversed, the reasons listed for denying ICM’s application were unrelated to the
originally stated evaluation criteria, unreasonable, and outside the mission of ICANN. Nowhere
~ in the published sTLD RFP criteria, established at the outset of the application process after
public comment and review by ICANN, was the possibility raised that an application could be
denied based on “public policy” concerns, notions of “offensive content,” or variations in
national law that might apply to such content.

77. Several Board Members accurately stated these concerns. Peter Dengate-Thrush
(now ICANN Chair) expressed his opinion that:

On . . . the issue of the sponsored community, I concluded
that there is[,] on the evidence[,] a sufficiently identifiable, distinct
community which the TLD could serve. It’s the adult content
providers wanting to differentiate themselves by voluntary

adoption of this labeling system.

It’s not affected in my view by the fact that that's a self-
selecting community . . . .

109 ICANN Board Resolution on Proposed sTLD Agreement with ICM Registry, ICANN
Board Meeting, 30 Mar. 2007, available at http://www.icann.org/minutes/resolutions-
30mar07.htm (“ICANN, 30 Mar. 2007 Board Resolution™).
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And 1 think it’s a particularly thin argument that's been
advanced that all of the rules for the application and operation of
this community are not yet finalized. . . .

I think the resolution that I’'m voting against today is
particularly weak on this issue: On why the board thinks this

community is not sufficiently identified. . . . [T]his silence is
disrespectful to the applicant and does a disservice to the
community.

The contract. I’ve also been very concerned, as other board
members have, about the scale of the obligations accepted by the
applicant. I think to a certain extent, some of those have been
forced on them by the process. But for whatever reason, I’m, in the
end, satisfied that the compliance rules raise no new issues in kind
from previous contracts.

And I say that if ICANN is going to raise this kind of
objection, then it better think seriously about getting out of the
business of introducing new TLDs.

It’s the same issue in relation to all of the others and we
either come to terms with what it means to be granting TLD
contracts and the consequences that flow or we stop.’ 0

Susan Crawford, another Board Member, expressed similar concerns:

It seems to me that the only plausible basis on which the
board can answer the question in the negative -- so [it] could say a
group of people may not operate and use a lawful string of letters
as a top-level domain -- is to say that the people affected by this
decision have a broadly-shared agreement that the admission of
this string to the root would amount to unjustifiable wrongdoing.

Otherwise, in the absence of technical considerations, the
- board has no basis for rejecting this application.

... ICANNJ] . .. ha[s] very limited authority. And we can
only speak on behalf of that community. I am personally not aware

10 ICANN Board Meeting, Lisbon, Portugal, 30 Mar. 2007: Transcript, available at
http://www.icann.org/meetings/lisbon/transcript-board-30mar07.htm.
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that any global consensus against the creation of a triple X domain
exists.

In the absence of such a prohibition, and given our mandate
to create TLD competition, we have no authority to block the
addition of this TLD to the root. . . .

Notwithstanding my personal views on the vacuity of the
sponsorship idea, the fact is that ICANN evaluated the strength of
the sponsorship of triple X, the relationship between the applicant
and the community behind the TLD, and, in my personal view,
concluded that this criteria had been met as of June 2005. ICANN
then went on to negotiate specific contractual terms with the
applicant.

I do not find these recent comments sufficient to warrant
revisiting the question of the sponsorship strength of this TLD,
which I personally believe to be closed.

I would like to spend a couple of moments talking about
the politics of this situation. . . .

[T]his content-related censorship should not be ICANN's
concern . . .

ICANN should not allow itself to be used as a private lever
for government chokepoint content control by making up reasons
to avoid the creation of such a TLD in the first place.

: To the extent there are public policy concerns with this
TLD, they can be dealt with through local laws . . . .'"!

m

Id.
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Board Members Joichi Ito, Rajasekhar Ramaraj, and David Wodelet agreed with Mr. Dengate
Thrush and Ms. Crawford. Dr. Twomey, the lgresident and CEO, who had previously voted in
June 2005 to authorize the . XXX sTLD registry agreement negotiations, and who had personally
and materially participated in the negotiations leading up to the Board’é 30 March 2007 vote,
abstained without explanation.

V. ICANN’S CONSENT AND PROCEDURAL FRAMEWORK

78.  ICANN'’s consent to subject its conduct “alleged by an affected party to be
inconsistent with the Articles of Incorporation or Bylaws” to independent review is set forth in
Article IV, Section 3 of ICANN’s Bylaws:

1. . . . ICANN shall have in place a separate process for
independent third-party review of Board actions alleged by an
affected party to be inconsistent with the Articles of
Incorporation or Bylaws.

2. Any person materially affected by a decision or action by the
Board that he or she asserts is inconsistent with the Articles of
Incorporation or Bylaws may submit a request for independent
review of that decision or action. '

3. Requests for such independent review shall be referred to an
Independent Review Panel (“IRP”) ... .'"?

- 79.  ICANN has selected the ICDR to serve as its designated international arbitration

provider to handle any requests for an IRP.'"3

12 ICANN Bylaws, Art. IV, § 3 (Independent Review of Board Actions), as amended
effective 15 Feb. 2008, available at http://www.icann. org/ general/bylaws.htm (last visited 5 June
2008). Attached as C-Exh. 5.

13 ICANN Board Resolution on Establishment of Independent Review Panel, ICANN
Board Meeting, 19 Apr. 2004: Adopted Resolutions, available at
http://www.icann.org/minutes/resolutions-19apr04.htm (last visited 5 June 2008); see generally
ICANN Bylaws, Article IV, § 3 (Independent Review of Board Actions), as amended effective 15
Feb. 2008.
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80.  The procedural framework for the independent review process is provided by the
ICANN Bylaws, the ICDR’s International Arbitration Rules, and the Supplementary Procedures
114

for ICANN Independent Review Process issued by the ICDR (“Supplementary Procedures”).

VI. APPLICABLE STANDARDS AND LAW

81.  Pursuant to ICANN’s Bylaws, the IRP’s mandate is to (1) compare those actions
of the Board contested by an affected party (in this case, ICM) to the Articles of Incorporation
and Bylaws, and (2) to declare whether the Board has taken a decision, acted, or failed to act
consistently with the provisions of those Articles of Incorporation and Bylaws.'"?

82. The Panel must therefore determine, inter alia, whether ICANN’s procedures,
processes, consideration and/or disposition of ICM’s application to serve as the registry operator

for the . XXX sTLD were inconsistent with all or any part of:

e Paragraph 3 of ICANN’s Articles of Incorporation, which provides, in
pertinent part:

[ICANN] shall, except as limited by Article 5 hereof, pursue the
charitable and public purposes of lessening the burdens of government

Ha ICDR Supplementary Procedures for Internet Corporation for Assigned Names and

Numbers (ICANN) Independent Review Process, available at
http://www.adr.org/sp.asp?id=32197 (last visited 5 June 2008) (“Supplementary Procedures”).
Article 2 of the Supplementary Procedures provides:

The ICDR will apply these Supplementary Procedures, in addition
to the INTERNATIONAL DISPUTE RESOLUTION
PROCEDURES, in all cases submitted to the ICDR in connection
with Article IV, Section 3(4) of the ICANN Bylaws. In the event
there is any inconsistency between these Supplementary
Procedures and [the ICDR’s International Arbitration Rules], these
Supplementary procedures will govern. These Supplementary
Procedures and any amendment of them shall apply in the form in
effect at the time the request for an INDEPENDENT REVIEW is
received by the ICDR.

115 ICANN Bylaws, Article IV, §§ 2 (Reconsideration), 3(3) (Independent Review of Board
Actions), 3(8)(b) (same), as amended effective 15 Feb. 2008.
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and promoting the global public interest in the operational stability of

the Internet by (i) coordinating the assignment of Internet technical

parameters as needed to maintain universal connectivity on the
Internet; (i) performing and overseeing functions related to the
coordination of the Internet Protocol (“IP”) address space; (iii)
performing and overseeing functions related to the coordination of the
Internet domain name system (“DNS”), including the development of
policies for determining the circumstances under which new top-level
domains are added to the DNS root system; (iv) overseeing operation
of the authoritative Internet DNS root server system; and (v) engaging
in any other related lawful activity in furtherance of items (i) through

(iv).
Paragraph 4 of ICANN’s Articles of Incorporation, which provides:

[ICANN] shall operate for the benefit of the Internet community as a
whole, carrying out its activities in conformity with relevant principles
of international law and applicable international conventions and local
law and, to the extent appropriate and consistent with these Articles
and its Bylaws, through open and transparent processes that enable
competition and open entry in Internet-related markets. To this effect,
[ICANN] shall cooperate as appropriate with relevant international
organizations.

Exhibit R-44

Article I, Section 1 of ICANN’s Bylaws, setting forth ICANN’s “Mission,”

which provides:

The mission of [ICANN] is to coordinate, at the overall level, the
global Internet's systems of unique identifiers, and in particular to
ensure the stable and secure operation of the Internet’s unique
identifier systems. In particular, ICANN:

1. Coordinates the allocation and assignment of the three sets of
unique identifiers for the Internet, which are[:]

a. Domain names (forming a system referred to as “DNS”);

b. Internet protocol (“IP”) addresses and autonomous system
(“AS”) numbers; and

c. Protocol port and parameter numbers.

2. Coordinates the operation and evolution of the DNS root name
server system. '
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3. Coordinates policy development reasonably and appropriately
related to these technical functions.''®

e Article I, Section 2 of ICANN’s Bylaws, setting forth ICANN’s “Core
Values,” which provides:

In performing its mission, the following core values should guide the
decisions and actions of [CANN:

1. Preserving and enhancing the operational stability, reliability,
security, and global interoperability of the Internet.

2. Respecting the creativity, innovation, and flow of information
made possible by the Internet by limiting ICANN’s activities to
those matters within ICANN’s mission requiring or significantly
benefiting from global coordination.

3. To the extent feasible and appropriate, delegating coordination
functions to or recognizing the policy role of other responsible
entities that reflect the interests of affected parties.

4. Seeking and supporting broad, informed participation reflecting the
functional, geographic, and cultural diversity of the Internet at all
levels of policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms
to promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of
domain names where practicable and beneficial in the public
interest.

7. Employing open and transparent policy development mechanisms
that (i) promote well-informed decisions based on expert advice,
and (ii) ensure that those entities most affected can assist in the
policy development process.

8. Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness.

te ICANN Bylaws, Article I, § 1 (Mission). The quoted provisions have not changed from

the date the RFP was published (see Bylaws as amended effective 13 Oct. 2003, available at
hitp://www.icann.org/general/archive-bylaws/bylaws-130ct03.htm) through the date of this filing
(see Bylaws as amended effective 15 Feb. 2008).

51



9.

Exhibit R-44

Acting with a speed that is responsive to the needs of the Internet
while, as part of the decision-making process, obtaining informed
input from those entities most affected.

10. Remaining accountable to the Internet community through

mechanisms that enhance ICANN’s effectiveness.

11. While remaining rooted in the private sector, recognizing that

governments and public authorities are responsible for public
policy and duly taking into account governments’ or public
authorities’ recommendations.'!’

Article II, Section 3 of ICANN’s Bylaws, requiring ICANN to exercise its
powers non-discriminatorily, which states:

ICANN shall not apply its standards, policies, procedures, or
practices inequitably or single out any particular party for disparate
treatment unless justified by substantial and reasonable cause, such
as the promotion of effective competition.''®

ICANN and its constituent bodies shall operate to the maximum
extent feasible in an open and transparent manner and consistent

117

Values) of the Bylaws states:

118

These core values are deliberately expressed in very general terms,
so that they may provide useful and relevant guidance in the
broadest possible range of circumstances. Because they are not
narrowly prescriptive, the specific way in which they apply,
individually and collectively, to each new situation will necessarily
depend on many factors that cannot be fully anticipated or
enumerated; and because they are statements of principle rather
than practice, situations will inevitably arise in “which perfect
fidelity to all eleven core values simultaneously is not possible.
Any ICANN body making a recommendation or decision shall
exercise its judgment to determine which core values are most
relevant and how they apply to the specific circumstances of the
case at hand, and to determine, if necessary, an appropriate and
defensible balance among competing values.

ICANN Bylaws, Article II, § 3 (Non-Discriminatory Treatment).

52

Article III, Section 1 of ICANN’s Bylaws, requiring transparency, which
~ provides:

ICANN Bylaws, Article I, §§ 2(1)-(3); (5)-(9); (11) (Core Values). Article I, § 2 (Core



with procedures designed to ensure fairness.

119

e Article XI, Section 2 of ICANN’s Bylaws, governing the GAC, which
provides, in pertinent part:

There shall be at least the following Advisory Committees:

1.

Governmental Advisory Committee

a. The Governmental Advisory Committee should consider
and provide advice on the activities of ICANN as they
relate to concerns of governments, particularly matters
where there may be an interaction between ICANN’s
policies and various laws and international agreements or
where they may affect public policy issues.

f. The Governmental Advisory Committee shall annually
appoint one non-voting liaison to the ICANN Board of
Directors, without limitation on reappointment, and shall
annually appoint one non-voting liaison to the ICANN
Nominating Committee.

h. The Board shall notify the Chair of the Governmental
Advisory Committee in a timely manner of any proposal
raising public policy issues on which it or any of ICANN’s
supporting organizations or advisory committees seeks
public comment, and shall take duly into account any
timely response to that notification prior to taking action.

i. The Governmental Advisory Committee may put issues
to the Board directly, either by way of comment or prior
advice, or by way of specifically recommending action or
new policy development or revision to existing policies.

j. The advice of the Governmental Advisory Committee on
public policy matters shall be duly taken into account, both
in the formulation and adoption of policies. In the event
that the ICANN Board determines to take an action that is
not consistent with the Governmental Advisory Committee
advice, it shall so inform the Committee and state the
reasons why it decided not to follow that advice. The

119

Id. at Article IT1, § 1 (Purpose).
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Governmental Advisory Committee and the [CANN Board
will then try, in good faith and in a timely and efficient
manner, to find a mutually acceptable solution.

k. If no such solution can be found, the ICANN Board will
state in its final decision the reasons why the Governmental
Advisory Committee advice was not followed, and such
statement will be without prejudice to the rights or
obligations of Governmental Advisory Committee
members with regard to public policy issues falling within
their responsibilities.'*

As summarized below, ICM respectfully submits that ICANN has acted inconsistently with each

and every one of the above provisions of its Articles of Incorporation and Bylaws.'?!

120 Id. at Article XI, § 2 (Specific Advisory Committees). The GAC’s Operating Principles
provide that:

ICANN’s decision making should take into account public policy
objectives including, among other things:

e secure, reliable and affordable functioning of the Internet, including
uninterrupted service and universal connectivity;

e the robust development of the Internet, in the interest of the public
good, for government, private, educational, and commercial purposes,
world wide;

e transparency and non-discriminatory practices in ICANN’s role in the
allocation of Internet names and address[es];

e effective competition at all appropriate levels of activity and
conditions for fair competition, which will bring benefits to all
categories of users including, greater choice, lower prices, and better
services;

e fair information practices, including respect for personal privacy and
issues of consumer concern; and

e freedom of expression.
GAC Operating Principles (Preamble).

121 ICM reserves the right to identify additional provisions of ICANN’s Articles of
Incorporation and Bylaws with which it believes ICANN has acted inconsistently.
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VII. SUMMARY OF INCONSISTENCIES AND VIOLATIONS

A. ICANN Failed to Follow Its Established Process in Its Rejection of ICM’s
Application, in Violation of the Articles of Incorporation and Bylaws

83.  Itis clear that ICANN did not act consistently with its Articles of Incorporation
and Bylaws in the manner in which it evaluated ICM’s application to serve as the registry
operator for the . XXX sTLD. ICANN’s sTLD evaluation process consisted of two phases: (1) an
evaluation phase in which a panel of independent evaluators, and then the Board itself, analyzed
the applications based on criteria clearly set out in the RFP; and then (2) a contract negotiation
phase, in which the applicants determined by the Board to have met the RFP criteria were to
negotiate the technical and commercial terms of an sTLD registry agreement with ICANN staff,
for subsequent consideration and approval by the Board.

84.  As described above, on 1 June 2005, after ICM submitted its application and its
supplementary materials in response to the evaluation team’s report, and made a presentation to
the Board regarding ICM’s sponsorship criteria credentials, the Board specifically determined
and unconditionally resolved that ICM had satisfied the RFP criteria, and directed ICANN’s staff
to enter into negotiations regarding the technical and commercial terms of the . XXX registry
agreement.

85.  Despite the Board’s decision in June 2005, however, ICANN delayed in
considering a registry agreement with ICM and, in early 2007, when it could no longer credibly
rely on alleged contract deficiencies, the Board re-opened its previous decision regarding
sponsorship. More than a year and a half after directing ICANN staff to enter into negotiations
with ICM, it revived the long settled question of ICM’s compliance with the RFP criteria.
Completely ignoring its previous decision, and the wealth of evidence proffered by ICM, the

Board resolved on 30 March 2007 that ICM’s application failed to meet the “Sponsored
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Community” criteria and terminated registry agreement negotiations with ICM. The documented
procedures established in advance to govern the evaluation of the applications never
contemplated that the Board would revisit or reverse éprevious decision approving negotiations.
Nor did the Bbard ever inférm ICM of any revisions to the formal procedure that would allow
reversal of a previous decision. In no other case where the Board unconditionally directed
negotiations did the Board later revisit an application’s compliance with the RFP criteria when
approving the registry agreement.

86. ICANN'’s failure to follow its established procedure in its rejection of ICM’s
application violated ICANN’s Bylaws and Articles of Incorporation. .Specifically, ICANN’s
failure violates:

o ICANN’s Core Value of “[elmploying open and transparent policy
development mechanisms][;]”

e ICANN’s Core Value of “[m]aking decisions by applying documented policies
neutrally and objectively, with integrity and fairness[;]”

e ICANN’s Core Value of “[a]cting with a speed that is responsive to the needs
of the Internet[;]” '

e ICANN’s Core Value of “[rlemaining accountable to the Internet
community[;]”

e ICANN’s Bylaws, Article II, Section 3, that “ICANN shall not apply its
standards, policies, procedures, or practices inequitably or single out any
particular party for disparate treatment unless justified by substantial and
reasonable cause, such as the promotion of effective competition[;]”

e ICANN’s Bylaws, Article III, Section 1, that “ICANN and its constituent
bodies shall operate to the maximum extent feasible in an open and
transparent manner and consistent with procedures designed to ensure
fairness[;]” and

e ICANN’s Articles of Incorporation, Paragraph 4, that “[ICANN] shall operate
for the benefit of the Internet community as a whole, carrying out its activities
in conformity with relevant principles of international law and applicable
international conventions and local law and, to the extent appropriate and
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consistent with these Articles and its Bylaws, through open and transparent
processes that enable competition and open entry in Internet-related markets.”

B. ICANN Improperly Established New Criteria in Its Assessment of ICM’s
Application, in Violation of the Articles of Incorporation and Bylaws

87. As discussed above, ICANN established a set of criteria, clearly articulated in the
RFP, regarding how each application was to be evaluated. Those criteria—technical, business
and financial, and sponsorship—had been vetted by the various stakeholders and commented on
by the public before official publication in December 2003. Each came with a specific definition
that described the test that each applicant had to pass in order to reach the commercial
negotiations phase. [CM’s application passed the technical and business and financial criteria as
judged by the independent evaluation teams. The GAC had the opportunity to review the
application materials and to consult with the Board atvall relevant stages of the review process.
The Board later determined that ICM’s application also passed the sponsorship criteria.

88.  When the Board ultimately rejected ICM’s application in 2007, however, it did so
by applying a new definition of the sponsorship criteria. The sponsorship criteria established in
2003 required the applicant to precisely define a sponsored cﬁmmunity andr demonstrate “broad-
based” support from that community. Nothing in the stated criteria prohibited the community
from being a self-selecting community, and in fact the Board approved several applications with
self-selecting sponsored communities. Nor did anything in the stated criteria require that the
sponsored community show unanimous support for the application. Yet, in 2007, the Board
rejected the proposed registry agreement in part because the community was a self-selected

community that did not have the universal support of all members of the community. 122

122 See, e. g., Rita Rodin, ICANN Board Meeting, Lisbon, Portugal, 30 Mar. 2007: Transcript,
available at http://www.icann.org/meetings/lisbon/transcript-board-30mar07.htm (last visited 5

(continued...)
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Moreover, the Board based the rejection of the registry agreement on new criteria

wholly outside the criteria specified in the original RFP. In doing so, the Board deferred to the

input of the GAC in a manner not contemplated in ICANN’s Bylaws or established procedures,

allowing the GAC to become a de facto ultimate decision-maker. Specifically, the Board

rejected the application based on conclusions that it:

90.

“[R]aises public policy issues[.]”

“[Does] not resolve the issues raised in the GAC Communiqués . . . [and] does
not address the GAC’s concern for offensive content, and similarly avoids the
GAC’s concern for the protection of vulnerable members of the community.”

And “raises significant law enforcement compliance issues because of
countries’ varying laws relating to content . . . .”!%

The ICANN Board’s decision to use different definitions and entirely new criteria

with which to evaluate ICM’s application, not previously articulated to ICM nor applied to any

other applicant, is a clear violation of ICANN’s Bylaws. Specifically, ICANN’s use of new,

unpublished criteria violates:

ICANN'’s Core Value of “[r]especting the creativity, innovation, and flow of
information made possible by the Internet by limiting ICANN’s activities to
those matters within ICANN’s mission requiring or significantly benefiting
from global coordination[;]

ICANN’s Core Value of “[eJmploying open and transparent policy
development mechanisms[;]”

- ICANN’s Core Value of “[m]aking decisions by applying documented policies

neutrally and objectively, with integrity and fairness|[;]”

(continued)

June 2008) (“I think it’s inappropriate to allow an applicant in any sTLD to simply define out
what could potentially be any people that are not in favor of a TLD.”).

123 ICANN, 30 Mar. 2007 Board Resolutions.
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e ICANN?’s Core Value of “[r]emaining accountable to the Internet
community(;]”

e ICANN’s Core Value of considering governmental recommendations “[w}hile
remaining rooted in the private sector[;]”

e ICANN'’s Bylaws, Article II, Section 3, that “ICANN shall not apply its
standards, policies, procedures, or practices inequitably or single out any
particular party for disparate treatment unless justified by substantial and
reasonable cause, such as the promotion of effective competition[;]”

e [ICANN'’s Bylaws, Article III, Section 1, that “ICANN and its constituent
bodies shall operate to the maximum extent feasible in an open and
transparent manner and consistent with procedures designed to ensure
fairness[;]”

e ICANN Bylaws, Article XI, Section 2(1)(j): “[t]he advice of the [GAC] on
public policy matters shall be duly taken into account, both in the formulation
and adoption of policies. In the event that the ICANN Board determines to
take an action that is not consistent with the [GAC] advice, it shall so inform
the Committee and state the reasons why it decided not to follow that
advice[;]” and '

e ICANN?’s Articles of Incorporation, Paragraph 4, that “[ICANN] shall operate
for the benefit of the Internet community as a whole, carrying out its activities
in conformity with relevant principles of international law and applicable
international conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bylaws, through open and transparent
processes that enable competition and open entry in Internet-related markets.”

C. ICANN Failed to Engage in Good Faith Negotiatidns with ICM for a
Registry Agreement, in Violation of the Articles of Incorporation and Bylaws

91.  ICANN repeatedly stated throughout the RFP process that once an application
was found to meet the published RFP criteria, ICANN staff would commence registry agreement
negotiations regarding commercial and technical terms and then return to the Board for final
124

approval. ICANN did exactly this with respect to nearly all of the other successful applicants.

With respect to ICM, however, ICANN determined that the application met the criteria, but

124 The single successful applicant not yet to have signed a registry agreement is .POST,

which appears now to be negotiating a final agreement.
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refused to negotiate a registry agreement in good faith. This failure persisted over a number of
months, amounting to a delay of nearly two years, despite ICM’s demonstrated willingness to
accept not only those modifications reasonably required by the nature of the sTLD itself, but also
its commitment to agree to virtually any contract term sought by ICANN. Evidence of ICANN’s
lack of good faith is clear in the number of times that the agreement was required to be revised
based on new, previously unarticulated concerns, the delay in posting the various revised |
versions of the agreément, and the length of time for which the agreement was required to
remain posted for even minor, non-substantive revisions. ICANN staff repeatedly delayed the
negotiations, and the Board also delayed a vote on the proposed agreement more than once.
Additionally, ICM was required to include obligations in its proposed registry agreement that no
other applicant even had to consider.

92.  Although ICM agreed to ICANN’s articulated demands during the negotiations,
ICM’s concessions were later held against it as the Board questioned whether ICM could
perform the obligations that had been proposed by ICANN’s negotiators. Even ICANN’s CEO,
who was one of the principal negotiators of the registry agreement and who brought the final
proposed agreement to the Board for a vote, questioned whether it could be enforced and refused
to vote in favor of it.

93. ICANN's failure to engage in good faith negotiations for a registry agreement
with ICM is a clear violation of ICANN’s Bylaws. Specifically, ICANN’s failure violates:

e ICANN?’s Core Value of “[e]mploying open and transparent policy
development mechanisms[;]”

e ICANN?’s Core Value of “[m]aking decisions by applying documented policies
neutrally and objectively, with integrity and fairness[;]”

e ICANN?’s Core Value of “[a]cting with speed that is responsive to the needs of

the Internet while, as part of the decision-making process, obtaining informed
input from those entities most affected[;]”
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e ICANN'’s Core Value of considering governmental recommendations “[w}hile
remaining rooted in the private sector[;]”

o ICANN'’s Bylaws, Article II, Section 3, that “ICANN shall not apply its
standards, policies, procedures, or practices inequitably or single out any
particular party for disparate treatment unless justified by substantial and
reasonable cause, such as the promotion of effective competition[;]”

e ICANN’s Bylaws, Article III, Section 1, that “ICANN and its constituent
bodies shall operate to the maximum extent feasible in an open and
transparent manner and consistent with procedures designed to ensure
fairness[;]” and

e ICANN?’s Articles of Incorporation, Paragraph 4, that “[ICANN] shall operate
for the benefit of the Internet community as a whole, carrying out its activities
in conformity with relevant principles of international law and applicable
international conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bylaws, through open and transparent
processes that enable competition and open entry in Internet-related markets.”

D. ICANN Exceeded Its Mission During the Evaluation and in the Rejection of
ICM’s Application, in Violation of its Articles of Incorporation and Bylaws

94.  ICANN’s mission is to coordinate at a technical level the allocation and
assignment of top-level domains as needed to ensure the stable and secure operation of the DNS,
and to coordinate policy development reasonably and appropriately related to that technical
function. ICANN’s Core Values serve as a further constraint on ICANN’s authority and
discretion by requiring ICANN to limit its activities to the technical coordination of the DNS.

95.  ICM does not dispute that ICANN’s mission appropriately encompasses
developing policies and procedures for the orderly introduction of new TLDs, including new
sTLDs such as . XXX. That mission was served by ICANN’s issuance of the RFP and its
specified criteria, by ICANN’s review of the ICM application, and by its determination that
ICM’s application met the criteria. Having determined that . XXX posed no threat to the stability
and security of the Internet, the only task left to ICANN with respect to ICM’s application was to

negotiate and sign a registry agreement in accordance with published policies and procedures.
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96. ICANN’s handling of ICM’s application after 1 June 2005, however, cannot be
reconciled with its policies and procedures or with any concerns related to the technical
coordination of the DNS. Rather, ICANN’s actions reflect a myriad of other considerations,
some of which were vaguely articulated and generally referred to as “public policy” issues.

97.  ICANN’s rejection of ICM application was, in the end, simply and undeniably a
judgment about Internet content, and, as such, violated:

e ICANN’s mission “to coordinate, at the overall level, the global Internet’s
systems of unique identifiers, and in particular to ensure the stable and secure
operation of the Internet’s unique identifier systems. In particular, ICANN: (1)
Coordinates the allocation and assignment of the three sets of unique
identifiers for the Internet. . . . (2) Coordinates the operation and evolution of
the DNS root name server system. (3) Coordinates policy development
reasonably and appropriately related to these technical functions[;]”

o ICANN?’s Core Value of “[p]reserving and enhancing the operational stability,
reliability, security, and global interoperability of the Internet[;]”

e ICANN’s Core Value of “[r]especting the creativity, innovation, and flow of
information made possible by the Internet by limiting ICANN’s activities to
those matters within ICANN’s mission requiring or significantly benefiting
from global coordination[;]” '

e ICANN’s Core Value of “[e]mploying open and transparent policy
development mechanisms that (i) promote well-informed decisions based on
expert advice, and (ii) ensure that those entities most affected can assist in the
policy development process[;]” —

e ICANN’s Articles of Incorporation, Paragraph 3, that the corporation is
responsible for “(i) coordinating the assignment of Internet technical .
parameters as needed to maintain universal connectivity on the Internet; (ii)
performing and overseeing functions related to the coordination of the Internet
Protocol (“IP”) address space; (iii) performing and overseeing functions
related to the coordination of the Internet domain name system (“DNS”),
including the development of policies for determining the circumstances
under which new top-level domains are added to the DNS root system; (iv)
overseeing operation of the authoritative Internet DNS root server system; and
(v) engaging in any other related lawful activity in furtherance of items (i)
through (iv)[;]” and

e ICANN’s Articles of Incorporation, Paragraph 4, that “[ICANN] shall operate
for the benefit of the Internet community as a whole, carrying out its activities

62



Exhibit R-44

in conformity with relevant principles of international law and applicable
international conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bylaws, through open and transparent
processes that enable competition and open entry in Internet-related markets.”

E. ICANN’s Actions Materially Affected ICM

98.  Asaresult of these inconsistencies and violations, ICM has been materially and
adversely affected. ICM has expended considerable time, effort, and money in fruitless
consultation and negotiation with ICANN. More importantly, ICM has been wrongfully denied
the opportunity to operate the proposed .XXX sTLD. In addition to the benefits the sSTLD would
have provided to the sponsored community and other stakeholders, the business plan approved
by ICANN would have afforded substantial revenue and profit to ICM. Had ICM been allowed
to enter into the registry agreement in a timely fashion, ICM would also have had a significant
“first mover” advantage over any other registry operator who might register other adult content
TLDs in the future, in that providers and consumers would already have become accustomed to
XXX. Although ICM can not completely recapture the benefits of this lost time, the
establishment of the . XXX sTLD should not be delayed or denied any longer.

VIII. INDEPENDENT REVIEW PROCEDURAL ELECTIONS AND
PROPOSALS

99.  The ICDR does not maintain a panel of neutrals under contract for the ICANN
Independent Review Process. Accordingly, ICM proposes that the parties agree to waive the
requirement in Article IV, Section 3(4) of the Bylaws that the arbitrators be under con/tract with
or nominated by the IRP provider.

100. Pursuant to Article IV, Section 3(6) of the Bylaws, ICM hereby elects that the

Panel be composed of three (3) members, each of whom shall be impartial and independent of
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the parties.'>

101. Pursuant to Article IV, Section 3(7) of the Bylaws, ICM proposes the following
methodology for constituting the Panel: each party shall appoint one panelist. The two panelists
so appointed, and in consultation with the parties, shall jointly select the third panelist, who
shall serve as the Chairman of the Panel.

102. ICM shall make its panelist appointment within twenty (20) days of ICANN’s
agreement to the Panel appointment'procedure set forth herein. ICANN shall make its panelist
appointment within twenty (20) days of being notified of ICM’s panelist appointment. The two
co-panelists shall select the Chairman of the Panel within twenty (20) days of ICANN’s panelist
appointment. In the event that ICANN fails to make its panelist appointment within the time
period indicated, the ICDR shall make the appointment of ICANN’s panelist and the Chairman
of the Panel within thirty (30) days of the date on which ICANN should have made its panelist
appointment. In the event that the two party-appointed panelists fail to agree on the identity of
the third arbitrator, that appointment shall be made by the ICDR, in accordance with its
established procédures.

103. Pursuant to Article 13 of the ICDR Rules, ICM proposes that the place of
arbitration be Washington, D.C., United States of America. »

IX. RELIEF REQUESTED

104. Reserving its rights to amend or supplement the relief requested herein, ICM
respectfully requests the Independent Review Panel to grant the following:
€)) Declare that ICANN’s administration of the RFP as it related to ICM’s

application to serve as the registry operator for the XXX sTLD was
inconsistent with [CANN’s Articles of Incorporation and Bylaws;

125 See also Supplementary Procedures, Rule 3.

64



@

&)

0

)

(6)
(7

®

Exhibit R-44

Declare that ICANN’s repudiétion of its previous determination that
ICM’s application fulfilled the criteria for approval set forth in the RFP
was inconsistent with ICANN’s Articles of Incorporation and Bylaws;

Declare that ICANN’s rejection of ICM’s application to serve as the
registry operator for the . XXX sTLD was inconsistent with ICANN’s
Articles of Incorporation and Bylaws, resulting in substantial,
unjustifiable, and unreasonable harm to ICM;

Declare that ICANN must immediately execute a registry agreement on
terms and conditions substantially similar to ICM’s draft registry ‘
agreement posted to the ICANN website on 16 February 2007 within
thirty (30) days from the issuance of the Panel’s declaration;

Declare that ICANN must pay compensation for all costs incurred by ICM
in connection with its application to serve as the registry operator for the
XXX sTLD and this Request, including attorneys’ fees and costs; %

Declare ICM the prevailing party in this Independent Review Process;

Declare that the Panel’s determination regarding whether any of ICANN’s
actions were inconsistent with ICANN’s Articles of Incorporation and
Bylaws is binding on ICANN; and

Make such other declarations, or grant such other relief, as the Panel may
consider appropriate under the circumstances.

Date: 6 June 2008

Respectfully submitted,

CROWELL & MORING LLP

By: Q'\Z]r-ah./\.m
) [§

Arif H. Ali, Esq.

1001 Pennsylvania Avenue, N.W.
Washington, DC 20004
Telephone: 202.624.2500
Facsimile: 202.628.5116

126

ICM acknowledges that under Article IV, § 3(12) of the Bylaws, the party not prevailing

in an independent review proceeding shall ordinarily be responsible for bearing all costs of the
IRP provider, and agrees that it will bear any costs assessed against it by the IRP.
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Abstract

In 2000, ICANN initiated a “proof of concept” stage to begin the adoption of new generic TLDs.
ICM Registry unsuccessfully proposed .xxx and .kids. In 2003, after some exchanges with ICANN
regarding its first proposal, ICM submitted a revised bid for the creation of .xxx for ICANN'’s call
for sponsored TLD proposals. The ICANN Board adopted a resolution to begin negotiating the
commercial and technical terms of a registry agreement with ICM in June 2005; however, under
pressure from a variety of constituencies, ICANN reversed its decision and denied ICM’s proposal
in 2007. ICM filed a request for Independent Review in 2008—the first such request to be heard
before the Independent Review Panel (IRP) in ICANN'’s history. In 2010, a three-person panel of
arbiters (which comprised the IRP) decided in favor of ICM.

This case study outlines the key events surrounding the .xxx proposals from 2000 to June 17,
2010, without re-examining the merits of the application itself. This chronology is designed to
examine two specific dimensions of the .xxx process: (1) the role of the Independent Review
Panel (IRP), and (2) the interaction between the Governmental Advisory Committee (GAC) and
the ICANN Board during ICANN’s evaluation of the ICM .xxx proposal, registry agreement
negotiations with ICM and, ultimate rejection of ICM’s application.

Case Study Sources and Methodology

For more information on our sources and methodology, please see Appendix A.

This case study is based on publicly available materials, including public comments, ICANN
documents, academic studies, media reports, and expert opinions. It provides a summary of the
facts regarding the .xxx domain process, with a specific focus on two aspects of the case: the
Independent Review Panel(IRP), including ICM’s request for Indepent Review, and the role of the
Governmental Advisory Committee (GAC) throughout the Board’s review of the .xxx proposals,
including its interaction with the Board. As per Exhibit B, Section 1 of the Services Agreement
between the Berkman Center and ICANN, its goal is to help identify key issues, challenges and
areas of disagreement related to the .xxx application process. The observations below will
contribute to the Berkman team'’s final report.

In addition to publicly available sources, this case study includes statements, opinions and
perceptions of those we interviewed in the course of developing this case. These perceptions and
opinions play an important role in the interpretation of ICANN decisions and their reception by
the community. The statements of interviewees do not reflect the opinions or conclusions of the
study team. While we have made every effort to remove factual inaccuracies, we do not attest to
the accuracy of the opinions offered by interviewees. The interviews were conducted on the
condition of confidentially.

Note: As per the Services Agreement, this case study focuses on events prior to June 17, 2010.
However, aspects of the .xxx case are still evolving. As such, this study may not reflect the most
recent developments in this case.
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Disclosure: Professor Jack Goldsmith, Henry L. Shattuck Professor of Law, Berkman Center
Faculty Co-Director and member of the Berkman team, has submitted testimony for ICM in the
xxx case. In the context of the Berkman-internal peer review process, he provided comments on
the scope and structure of an earlier draft of this case study.
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1 ICM’s Proposal for the .xxx sTLD
1.1 ICANN’s Call for New gTLDs in 2000

1.1.1 Overview of the “Proof of Concept” Round

The core of ICANN’s mission is “to coordinate, at the overall level, the global Internet’s system of
unique identifiers,” a mandate that includes responsibility for the allocation of domain names
and management of the Domain Name System (DNS).1 Since the 1980s, seven top-level domains
(TLDs) have been in the DNS (.com, .edu, .gov, .int, .mil, .net, and .org), only three of which were
available for public registration without restriction (.com, .net, and .org).2 From the outset, one of
ICANN’s primary tasks was to develop a set of policies and best practices for the solicitation,
creation, and management of new generic TLDs (gTLDs).3

The Domain Name Supporting Organization (DNSO), one of ICANN’s original three supporting
organizations (which was replaced by the Generic Names Supporting Organization (GNSO) in
December 2002), 4 was responsible for making recommendations on the “operation, assignment,
and management of the domain name system and other related subjects.”> In 1999, the DNSO
tasked a set of working groups with studying whether the creation of new gTLDs would be
desirable, in light of intellectual property rights and other issues.6 On April 19, 2000, the DNSO
recommended that the ICANN Board develop a set of policies to guide the introduction of a
“limited number” of new gTLDs.” The ICANN Board adopted this recommendation on July 16,
20008 and began accepting TLD applications on September 5, 2000, with the goal of completing
registry negotiations by the end of the year.® Applicants were permitted to submit proposals for

" ICANN Bylaws, Article I, Section 1, September 30, 2009, http://www.icann.org/en/general/archive-bylaws/bylaws-
30sep09-en.htm.

2 ICANN, “Top-Level Domains (gTLDs),” May 6, 2009, http://www.icann.org/en/tlds. One other specialized TLD had also

been implemented: .arpa, which is reserved to support the Internet Architecture Board’s technical infrastructure projects
(see http://www.iana.org/domains/arpa/). More than 250 country-code TLDs (ccTLDs) also exist, a handful of which are
written in non-Latin characters and are categorized as Internationalized Domain Names (IDNs).

’ See ICANN, “Top-Level Domains (gTLDs),” May 6, 2009, http://www.icann.org/en/tlds.

* The DNSO was eventually succeeded by the Generic Names Supporting Organizations (GNSO) in 2003. See DNSO,
http://www.dnso.org/

* ICANN Bylaws, Article VII, Section 3(a), November 6, 1998, http://www.icann.org/en/general/archive-bylaws/bylaws-
06nov98.htm.

¢ A 1999 WIPO report stated that new gTLDs could be introduced slowly if intellectual property rights received adequate
protection; see ICANN, “The Management of Internet Names and Addresses: Intellectual Property Issues,” April 30, 1999,
http://www.icann.org/en/wipo/FinalReport_1.html. The DNSO’s Working Groups B and C were established to address
the WIPO report and other intellectual property concerns; see DNSO, “Meeting of the Names Council in San Jose on 25
June 1999,” June 25, 1999, http://www.dnso.org/dnso/notes/19990625.NCsj-admin.html.

" DNSO, “DNSO Names Council Statement on new gTLDs,” April 19, 2000,
http://www.dnso.org/dnso/notes/20000419.NCgtlds-statement.html.

¥ ICANN, “Resolutions of the ICANN Board on New TLDs,” July 16, 2000, http://www.icann.org/en/tlds/new-tld-
resolutions-16jul00.htm.

’ ICANN, “New TLD Application Process Overview,” August 3, 2000, http://www.icann.org/en/tlds/application-process-
03aug00.htm.
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either a “sponsored TLD” (sTLD) or an “unsponsored TLD”10 and each application was required
to satisfy nine criteria:
1. The need to maintain the Internet’s stability.

2. The extent to which selection of the proposal would lead to an effective “proof of
concept” concerning the introduction of TLDs in the future.

3. The enhancement of competition for registration services.
4. The enhancement of the utility of the DNS.
5. The extent to which the proposal would meet previously unmet types of needs.

6. The extent to which the proposal would enhance the diversity of the DNS and of
registration services generally.

7. The evaluation of delegation of policy-formulation functions for special-purpose TLDs to
appropriate organizations.

8. Appropriate protections of rights of others in connection with the operation of the TLD.

9. The completeness of the proposals submitted and the extent to which they demonstrate
realistic business, financial, technical, and operational plans and sound analysis of
market needs.1!

“General-Purpose” TLD proposals were grouped into four categories: “General” (for nonspecific
proposals, including .biz and .info), “Personal” (for personal content, including .name and .san),
“Restricted Content” (for specific types of content, including .xxx and .kids), and “Restricted
Commercial” (including .law and .travel).12

1.1.2 ICM’s Proposal for .xxx and .kids

ICANN received 47 applications with proposals for new sponsored and unsponsored TLDs.13
Three organizations submitted proposals for .xxx,14 including ICM Registry, Inc. (ICM), which
applied to create .xxx and .kids, arguing that, together, the pair of new TLDs would enhance

' Sponsored TLDs (sTLDs) are intended to represent the needs of a particular “sponsored community,” and are required
the support of a “sponsoring organization” to be responsible for a defined level of policy formulation for operation of the
domain. Unsponsored domains do not carry either of these requirements. See ICANN, “New TLD Application Process
Overview,” August 3, 2000, http://www.icann.org/en/tlds/application-process-03aug00.htm.

' ICANN, “Criteria for Assessing TLD Proposals,” August 15, 2000, http://www.icann.org/en/tlds/tld-criteria-
15aug00.htm.

"2 ICANN, “Report on New TLD Applications,” November 9, 2000, http://www.icann.org/en/tlds/report/. In addition to
“General-Purpose TLDs,” ICANN also grouped proposals as “Special-Purpose” (synonymous with “sponsored”) and “New
Services” (which was intended for technical services not currently supported by the existing DNS, including telephony,
message routing, LDAP services, and “georeferenced information.”

" ICANN, “TLD Applications Lodged,” October 10, 2000, http://www.icann.org/en/tlds/tld-applications-lodged-
020ct00.htm.

' ICANN, “TLD Applications Lodged,” October 10, 2000, http://www.icann.org/en/tlds/tld-applications-lodged-
020ct00.htm.
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online child safety by clearly delineating child-friendly and adult-only content areas.1s ICM also
contended that both the adult industry and child-friendly content producers would comply with
ICM’s policies voluntarily, claiming that “adult content leaders fully back the establishment of
these TLDs” and that “eminent children’s entertainment and educational organizations are
promising extensive investments in the child-friendly domain.”16

Out of these 47 applications, ICANN selected seven during the exploratory phase: four
unsponsored TLDs (.biz, .info, .name, .pro) and three sponsored (.aero, .coop, .museum).17 In
applying the evaluation criteria to ICM’s .xxx application, ICANN determined that ICM’s proposal
for a .kids TLD did meet unmet needs but was unlikely to succeed from a business standpoint.18
ICANN also found that ICM did not propose “any business or technical methods to effectively
restrict content for a .kids TLD.”1° Regarding .xxx, ICANN stated: “[It] does not appear to meet
unmet needs. Adult content is readily available on the Internet. To the extent that some believe
that an .xxx TLD would segregate adult content, no mechanism (technical or non-technical) exists
to require adult content to migrate from existing TLDs to an .xxx TLD.” ICANN also noted that the
controversial nature of a sex-centric TLD made it ill-suited to the goals of the “proof of concept”
phase: “the evaluation team concluded that at this early ‘proof of concept’ stage with a limited
number of new TLDs contemplated, other proposed TLDs without the controversy of an adult
TLD would better serve the goals of this initial introduction of new TLDs.”20

Ultimately, ICANN decided to not accept ICM’s proposals for .xxx and .kids, providing the
following justification:

Because of the inadequacies in the proposed technical and business measures to actually
promote kid-friendly content, the evaluation team does not recommend selecting a .kids
domain in the current phase of the TLD program. In addition, because of the controversy
surrounding, and poor definition of the hoped-for benefits of, .xxx, we also recommend
against its selection at this time.?!

In response, ICM filed a Reconsideration Request on December 15, 2000, requesting “clarification
from the Board with respect to inaccurate statements made involving [the .xxx] registry

S ICANN, “Registry Operator’s Proposal to ICANN,” September 18, 2000,
http://www.icann.org/en/tlds/kids3/Default.htm. ICM’s application also hypothesized that the adult oriented content on
other domains (e.g., affiliated sites) could be easily filtered by IP addresses and proprietary DNS listings in addition to
filtering the .xxx content. Ibid.

I ICANN, “Registry Operator’s Proposal to ICANN: Volume 2,” September 18, 2000,
http://www.icann.org/en/tlds/kids3/HTML/Volume_2.html.

7 ICANN, “Second Annual Meeting of the Board Minutes,” November 16, 2000,
http://www.icann.org/en/minutes/minutes-annual-meeting-16nov00.htm.

'8 ICANN, “Report on TLD Applications: Application of the August 15 Criteria to Each Category or Group,” November 9,
2000, http://www.icann.org/en/tlds/report/report- iiib1c-09nov00.htm.

' ICANN, “Report on TLD Applications: Application of the August 15 Criteria to Each Category or Group,” November 9,
2000, http://www.icann.org/en/tlds/report/report- iiib1c-09nov00.htm.

? Ibid.
! Ibid.
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proposal.” 22 Primarily, ICM took issue with the ICANN Board’s claim that the majority of the
adult community did not support the creation of .xxx, and argued that “most” adult content
providers supported the domain. ICM also maintained that it proposed to operate the .kids
registry “only in the event that there was no other credible submission for a .kids registry.”23
Finally, ICM disagreed with the TLD evaluators’ conclusion that .xxx did not meet an “unmet
need,” arguing that the proliferation of online adult material necessitated the creation of the kind
of domain policies ICM had proposed.

The Reconsideration Committee decided to take no action, stating, “ICM Registry’s
reconsideration request does not seek reconsideration of the Board’s November 16, 2000
decision ... accordingly, there is no action for the Board to take with respect to the Board’s actual
decision at this time.”** It noted that “no new TLD proposal has been rejected by ICANN”; rather,
a small set of potentially successful applicants had been selected with the aim of testing a
diversity of approaches to the creation of new TLDs. The Committee also noted that “the fact that
anew TLD proposal was not selected under those circumstances should not be interpreted as a

negative reflection on the proposal or its sponsor."25
1.2 ICANN'’s Request for Proposals for New sTLDs in 2003

1.2.1 Overview of the RFP

On October 18,2002, ICANN President Stuart Lynn issued a report titled “A Plan for Action
Regarding New TLDs,” which advocated extending the “proof of concept” phase by allowing
applicants who had participated in the 2000 round to resubmit their TLD proposals.2¢ On
December 15, 2002, in response to the “Plan for Action,” the ICANN Board directed ICANN staff to
develop a strategy for soliciting further TLD applications.2? This resulted in a draft Request for
Proposals (RFP) for the creation of new sponsored TLDs, posted publicly on June 24, 2003.28

The 2003 RFP differed from the 2000 “proof of concept” solicitation in two important ways. First,
it was restricted to proposals for sponsored TLDs. Applicants were required to demonstrate that

2 ICANN, “Reconsideration Request 00-15,” December 16, 2000,
http://www.icann.org/en/committees/reconsideration/icm-request-16dec00.htm. ICANN’s Reconsideration Policy
(which has since been superseded) had been established to implement Article 1], Section 4(a) of the original Bylaws.
ICANN, “Reconsideration Policy,” March 4, 1999, http://www. icann.org/en/committees/reconsideration/recon-policy-
04mar99.htm.

3 See “Reconsideration Request,” Ibid.
* Although unclear in the Recommendation, it appears the Reconsideration Committee’s mandate is only to reconsider
decisions and issue recommendations, rather than clarify Board decisions. See ICANN, “Reconsideration Request 00-15:

Recommendation of the Committee (Revised),” September 7, 2001,
http://www.icann.org/en/committees/reconsideration/rc00-15-1.htm.

 Ibid.

% ICANN, “A Plan for Action Regarding New TLDs,” October 18, 2002,
http://www.icann.org/en/committees/ntepptf/new-gtld-action-plan-18oct02.htm.

*’ICANN, “ICANN 2002 Annual Meeting in Amsterdam,” December 14-15, 2002,
http://www.icann.org/en/meetings/amsterdam.

* ICANN, “Establishment of new sTLDs: Request for Proposals (Draft for public comment),” June 24, 2003,
http://www.icann.org/en/tlds/new-stld-rfp /new-stld-rfp-24jun03.htm.
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the sTLD served the needs of a well-defined “sponsored community,” and the proposal was
required to carry the support of a “sponsoring organization,” which would assume certain
responsibilities in developing policies for the TLD. Second, the ICANN Board would not evaluate
applications directly. Rather, applications were to be evaluated by several panels of independent
evaluators who would submit reports on each proposal to the ICANN Board; the reports, while
nonbinding, were intended to play a significant role in shaping the Board’s decisions.2?

On June 25, 2003—the day after the draft RFP was posted for public comment—ICANN held a
public discussion on the draft materials during a Public Forum in Montréal. Some commenters
argued that a single day was inadequate for public review, particularly given the controversy that
persisted around the proposed TLD policies.30 On the following day, the ICANN Board resolved to
extend the public comment period for two months, through August 25, 2003.31

ICANN received more than 70 responses by email, which it posted publicly during the comment
period.32 The At-Large Advisory Committee (ALAC) also submitted a formal response,
recommending substantive changes to make the RFP more equitable and proposing a set of
principles to guide the introduction of future gTLDs.33

On October 13, 2003, the ICANN Board decided it would temporarily shelve the sTLD application
process, citing the constraints of the recent amendments to the Memorandum of Understanding
with the United States Department of Commerce—particularly the requirement that [CANN
quickly “commence a full scale review of policy in this area.”3* The Generic Names Supporting
Organization (GNSO)35 strongly objected, however, and on October 31, 2003, the ICANN Board
reversed its decision and resolved to move forward with the sTLD RFP. Additionally, the Board
resolved to revise the terms of the RFP based on commentary from the ALAC, the GNSO, and the
public at large. Specifically, it resolved that the RFP would not be limited to applicants who had
submitted proposals during the 2000 “proof of concept” round and that eligible sponsoring
organizations need not be not-for-profit entities. Finally, it resolved that a final version of the RFP
would be posted on December 15, 2003, including an application timeline, the details of the
selection criteria, and an explanation of the evaluation process.36

* Ibid. See also ICANN, “Independent Evaluators of sTLD Proposals,” http://icann.org/en/tlds/new-stld-rfp/panel.htm.
% See Edward Hasbrouck, “Sponsored TLD RFP,” June 26, 2003, http://hasbrouck.org/icann/montreal.html.

3L ICANN, “Preliminary Report: Regular Meeting of the Board - Montréal,” June 26, 2003,
http://www.icann.org/en/minutes/prelim-report-26jun03.htm.

2 ICANN, “Submissions to the stld-rfp-comments forum,” http://forum.icann.org/mtg-cmts/stld-rfp-
comments/general/threads.html (no date).

* ICANN, “ALAC Response to the Proposed sTLD RFP and Suggested Principles for New TLD Processes,” October 9, 2003,
http://forum.icann.org/mtg-cmts/stld-rfp-comments/general/msg00067.html.

3 ICANN, “Preliminary Report: Special Meeting of the Board,” October 13, 2003,
http://www.icann.org/en/minutes/prelim-report-13oct03.htm.

% As of 2003, the GNSO became the successor to the DNSO. See DNSO website, http://www.dnso.org.

3 JCANN, “ICANN Board Resolutions in Carthage, Tunisia,” October 31, 2003,
http://www.icann.org/en/announcements/advisory-31oct03.htm. The final version of the sTLD RFP is available at

ICANN, “New sTLD Application,” December 15, 2003, http://www.icann.org/en/tlds/new-stld-rfp /new-stld-application-
parta-15dec03.htm.
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1.2.2 ICM’s Proposal for .xxx

ICM submitted its .xxx sTLD proposal on March 16, 2004. ICM named the “online adult-
entertainment community” as the sponsoring community, defining this community as “those
individuals, businesses, and entities that provide sexually-oriented information, services, or
products intended for consenting adults or for the community itself.”37 ICM named the
International Foundation for Online Responsibility (IFFOR) as its sponsoring organization.38 The
role of IFFOR, a Canadian non-profit, would be to protect child safety, guard the safety and
privacy of users, and promote responsible business practices in the adult industry. According to
the proposal, ICM intended to donate a certain portion of each domain registration fee to
promote IFFOR’s policymaking and advocacy efforts.3?

1.2.3 ICANN'’s Review and Initial Approval

On March 19, 2004, ICANN publicly announced that it had recived ten sTLD applications in
response to its RFP: .asia, .cat, .jobs, .mail, .mobi, .post, .tel (NetNumber, Inc), .tel (Telnic Ltd.),
.travel, and .xxx. This announcement included invitations to post comments on specific proposals,
in addition to a solicitation for general public comments. It also noted that the public comment
period would be open during the month of April 2004 and that applications would be reviewed
by independent evaluators beginning in May of that year.40

In mid-July 2004, the independent evaluators sent reports on the ten applications to ICANN
indicating that only .cat and .post satisfied the full range of evaluation criteria.#! The report
declared that ICM’s proposal satisfied the technical, business, and financial criteria, but fell short
of meeting the sponsorship criteria.*? In particular, the report stated that “the difficulty of
establishing a clean definition of adult content makes it equally difficult to establish the contours
of the adult community. They determined, moreover, that ICM “hypothesizes a set of interests on
behalf of a community . .. but little testimony from that community has been provided in support
of either its common interests or its cohesiveness.”43 Finally, the evaluators note that although
there was significant support for the proposal from the North American community, “virtually no
support was available from the rest of the world.”+4

7 ICANN, “New sTLD RFP Application: .xxx,” March 16, 2004, http://www.icann.org/en/tlds/stld-apps-
19mar04/xxx.htm.

¥ ICANN, “New sTLD RFP Application: .xxx,” March 16, 2004, http://www.icann.org/en/tlds/stld-apps-
19mar04/xxx.htm.

* Ibid.

“ICANN, “Progress in Process for Introducing New Sponsored Top-Level Domains,” March 19, 2004,
http://www.icann.org/en/announcements/announcement-19mar04.htm. See also, ICANN, “Public Comments for
Proposed Sponsored Top-Level Domains,” March 31, 2004, http://www.icann.org/en/tlds/stld-apps-19mar04 /stld-
public-comments.htm.

“ISee ICANN, “Status Report on the sTLD Application Process,” December 3, 2005, http://www.icann.org/en/tlds/stld-
apps-19mar04/stld-status-report.pdf.

“ Ibid.
“ Ibid.
* Ibid., 24-25.
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ICANN announced that it would allow sTLD applicants to provide supplemental material in
response to the independent evaluators’ concerns.#5 From October through November 2004, ICM
submitted a range of supplemental application material, primarily addressing the .xxx proposal’s
deficiencies regarding sponsorship criteria.6

2 Involvement of the GAC in the .xxx Process

2.1 The Role of the GAC in ICANN

According to the ICANN Bylaws,47 one of the primary purposes of the Governmental Advisory
Committee (GAC) is to “consider and provide advice on the activities of ICANN as they relate to
concerns of governments, particularly matters where there may be an interaction between
ICANN'’s policies and various laws, and international agreements or where they may affect public

N »48
policy issues.

The GAC may submit “issues to the Board directly, either by way of comment or prior advice, or
by way of specifically recommending action or new policy development or revision to existing
policies."49 Apart from receiving unsolicited advice or comment, the Board is required to “notify
the Chair of the GAC in a timely manner of any proposal raising public policy issues on which it or
any of ICANN’s supporting organizations seeks public comment.””’ Separately, the Board is
required to “request the opinion” of the GAC in cases where “policy action affects public policy
concerns” and the policy being considered for adoption “substantially affect[s] the operation of

the Internet or third parties."51

Regardless of whether solicited or not, any GAC advice “on public policy matters” triggers a
Bylaw provision whereby the Board is required to take such advice into account “both in the
formulation and adoption of policies."52 If the Board decides not to follow this advice, the Board
is then required to notify the GAC and “state the reasons why it decided not to do so” and “try, in

“ICANN, “ICANN Meetings in Kuala Lumpur,” July 23, 2004,
http://www.icann.org/en/meetings/kualalumpur/captioning-public-forum-23jul04.htm.

S ICANN, “Appendix E - Supplemental/Follow-up Materials,” November 30, 2005, http://www.icann.org/en/tlds/stld-
apps-19mar04/AppE-30nov05.pdf.

“TICANN Bylaws, August 5, 2010, http://www.icann.org/en/general/bylaws.htm. ICANN’s Bylaws have been amended 26
times from the original Bylaws. Archives of previous versions are available on the ICANN website at
http://www.icann.org/en/general/archive-bylaws.

* Ibid., Article XI, Section 2.1(a). ICANN’s original Bylaws did not include the phrase “where they may affect public policy
issues,” which was appended to the original in 2002. ICANN Bylaws, Article XI, Section 2.1(a), November 6, 1998,
http://www.icann.org/en/general/archive-bylaws/bylaws-06nov98.htm.

“ Ibid., Article XI, Section 2.1(i). It is unclear whether the terms “comment” and “advice” are distinct concepts and are
intended to have different meaning.

* 1bid., Article XI, Section 2.1(h).

*! Ibid., Article III, Section 6.1(c). Although this provision does use the term “advice,” which by itself is consistent with the
use in Article XI, Section 2.1; “advice” appears to be used interchangeably with “opinion.” Consequently, the precise scope
of this provision is unclear, especially with regard to how it interplays with Article XI, Section 2.1.

%2 1bid., Article XI, Section 2.1(j). Unlike the other provisions in Article XI, this provision uses the term “advice of the
Governmental Advisory Committee” explicitly. This appears to suggest that the circumstances where the Board’s
requirement to give notice and explanation of actions inconsistent with advice is limited; however, it is somewhat unclear
if that was the intended purpose of this provision.

{10}



Exhibit R-45

Accountability and Transparency at ICANN: An Independent Review
Appendix D: The .xxx Domain Case and ICANN Decision-Making Processes

good faith and in a timely and efficient manner, to find a mutually acceptable solution.” If no
solution is reached between the Board and the GAC, the Board is required to “state in its final
decision the reasons why” the advice was not followed.

The ICANN Bylaws also permit the GAC to “appoint one non-voting liaison to the ICANN Board of
Directors.”* The GAC Liaison to the Board is “entitled to attend Board Meetings, participate in
Board discussions and deliberations.” The Liaison has “access (under conditions established by
the Board) to materials provided to Directors for use in Board discussions” and may “use any
materials provided to them pursuant to this Section for the purpose of consulting with their
respective committee.””> The individual elected as the GAC Chair has been consistently appointed
to the position of GAC Liaison to the Board. Although not described within the ICANN Bylaws or
the GAC Operating Principles, 38 interviewees stated that the GAC Liaison to the Board is
generally expected to brief the Board on issues of concern amongst GAC members.”’ In addition,

interviewees indicated that the Board believes the presence of the GAC Chair at Board Meetings,
even if in the capacity of a Liaison to the Board, satisfies the “notification” requirement for

proposals raising public policy issues without additional communications.”® Other interviewees
questioned this practice and stated that this interpretation of the Bylaws was not shared by GAC

59
members.

According to the GAC Operating Principles, the GAC advises the Board on matters relating to
“governments, multinational government organizations and treaty organizations, and distinct
economies as recognized in international fora.”®® The Operating Principles reflect the GAC’s
internal operating principles and procedures, however, the articulations within this document
are not necessarily binding on the ICANN Board.’' The Operating Principles specifically state that
“advice from the GAC to the Board is communicated through the Chair.”®* When the GAC is
unable to reach a consensus, the Chair is required to “convey the full range of view expressed by
Members to the Board.”®®

* Ibid., Article XI, Section 2.1(j).
** Ibid., Article VI, Section 9.1(a) and Article XI, Section 2.1(g).
% 1bid., Article VI, Section 9.5.

% The ICANN Bylaws contain a provision which permits the GAC to adopt “its own charter and internal operating
principles or procedures to guide its operations.” This provision appears to be manifested by the GAC Operating
Principles. GAC Operating Principles, March 2010, http://gac.icann.org/system/files/GAC_Operating_Principles_1.pdf.
Importantly, the Operating Principles note that the ICANN Bylaws are authoritative over any differences “in
interpretation between the principles set out in these Operating Principles and ICANN’s Articles of Incorporation and
Bylaws.” See also GAC Operating Principles, Article XV, Principle 54.

*7 Interviews, September and October 2010.

* Ibid.

* Ibid.

© GAC Operating Principles, Article [, Principle 1, March 2010.
¢! Ibid., Article XV, Principle 54.

2 Ibid., Article XII, Principle 46.

 Ibid., Article XII, Principle 47.
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2.2 The Role of the GAC in the .xxx Process: 2004

Between ICM’s submission of its .xxx proposal on March 19, 2004 and the submission of the
independent evaluators’ report on July 13, 2004, there is little documented discussion of the
sTLD applications during ICANN Board and GAC meetings.®* Following receipt of this report, the
Board determined that sTLD applicants would be permitted to submit supplemental information
to address the evaluators’ concerns, begining in August 2004. ICM began submitting
supplemental materials in October 2004.65

On October 18, 2004, the ICANN Board held the first meeting since July 2004 during which a
discussion of the sTLDs was documented. The corresponding meeting minutes indicate that “Kurt
Pritz, the ICANN Vice President of Business Operations|[,] provided a detailed summary of the
current process of and status regarding the ten sponsored top-level domain applicants” and Paul
Twomey, ICANN’s President and CEO, also provided information on the sTLD applicants.66
Mohamed Sharil Tarmizi, Chairman of the GAC, was present during this meeting as the “GAC
Liaison.”¢” No corresponding resolutions were made by the Board at this meeting.6® Another
meeting was held on November 15, 2004.5° The minutes note that “Kurt Pritz again provided an
update on the status of the process for each of the ten [sTLD] applicants,” and there was a
“limited discussion by the Board regarding the process points,” but no resulting resolutions.”?

In a five-page letter to Tarmizi, dated December 1, 2004, Dr. Twomey requested “input from the
GAC on the public policy elements” on several issues pending before the Board.”! Twomey also
observerd that, “it seems to me that the interaction between the GAC and ICANN staff would
merit from some increase in intensity” and suggested “establish[ing] a GAC position for
transmission to the Board on the public policy elements” of issues pending before the ICANN
Board.”2 Twomey also noted in this letter that “it may be worthwhile considering how the

# Between March and July 2004, both the Board and the GAC held meetings, but did not discuss the sTLD applications in
significant detail. The Board held meetings on April 19, May 11, May 21, May 25, and June 29, 2004. See ICANN, “2004
Board Meeting Minutes,” 2004, http://www.icann.org/en/minutes/index-2004.html. The GAC held meetings on February
29 - March 3, and July 17 - 20, 2004. See GAC, “GAC Meetings,” http://gac.icann.org/meetings. See ICANN, “Status Report
on the sTLD Evaluation Process,” December 3, 2005, http://www.icann.org/en/tlds/stld-apps-19mar04 /stld-status-
report.pdf; Independent Evaluators, “Evaluation Report on New sTLD Applications,” July 12, 2004,
http://www.icann.org/en/tlds/stld-apps-19mar04/PostAppD.pdf.

% ICANN, “Appendix E - Supplemental /Follow-up Materials,” November, 30, 2005, http://www.icann.org/en/tlds/stld-
apps-19mar04/AppE-30nov05.pdf.

% ICANN, “Special Meeting of the Board Minutes,” October 18, 2004, http://www.icann.org/en/minutes/minutes-
180ct04.htm.

% Ibid. A liaison to the Board is a non-voting member, who is permitted to attend Board meetings. The Bylaws specify that
the GAC must appoint the position of liaison annually. See ICANN Bylaws Art. VI. Sec. 9.

% ICANN, “Special Meeting of the Board Minutes,” October 18, 2004, http://www.icann.org/en/minutes/minutes-
18o0ct04.htm.

% ICANN, “Special Meeting of the Board Minutes,” October 18, 2004, http://www.icann.org/en/minutes/minutes-
18o0ct04.htm.

% ICANN, “Special Meeting of the Board Minutes,” November 15, 2004, http://www.icann.org/en/minutes/minutes-
15n0v04.htm.

" Ibid.

" Paul Twomey to Mohamed Sharil Tarmizi, ICANN Correspondence, December, 1 2004,
http://www.icann.org/correspondence/twomey-to-tarmizi-01dec04.pdf.

” Ibid.

{12}



Exhibit R-45

Accountability and Transparency at ICANN: An Independent Review
Appendix D: The .xxx Domain Case and ICANN Decision-Making Processes

interaction could be increased between the GAC and the other Supporting Organizations and
Advisory Committees for the mutual benefit of both sides.””3

The next section of this letter laid out the issues pending before the Board for which Twomey
requested GAC input. In the following paragraph, Twomey outlined the status of the sTLD
applications:

ICANN continues to move forward on three (3) fronts in the area of generic Top-Level
Domains. First of all, following the 10 applications for new sponsored TLD’s (sTLDs) and
the evaluation of their bids by independent evaluators, we have commenced contract
negotiations with the applicants for . TRAVEL and .POST. In parallel, the applicants are
responding to the reports of the independent evaluators, and in some instance have entered
into direct discussions with the evaluation panels in order to clarify some issues. Any
outstanding issues between the independent panels and the applicants will be resolved by
ICANN'’s Board and we expect to move towards contract negotiations with some other
applicants as well. Secondly, ICANN is about to launch the re-bid of the NET agreement as
foreseen in the relevant contract. GAC members can follow the process via the information
we post to the ICANN web-site. Thirdly, as mentioned, we have published the draft of a
Strategy for the Introduction of New gTLD’s.7#

2.3 The Role of the GAC in the .xxx Process: 2005

Despite receiving a number of supplemental materials from ICM in support of its application in
late 2004, as of early 2005 the ICANN Board was still uncertain that ICM had satisfied the
requirements for the .xxx sTLD. On January 24, 2005, the Board held a special meeting to discuss
the status of ICM’s application. At this meeting, Kurt Pritz “introduced the .XXX application
materials, evaluators’ responses and the applicant’s supplemental materials” and “there was
extensive Board discussion regarding the application,” focused on ICM’s proposed sponsored
community.”s According the minutes, the Board determined that it would be useful for ICM to
give a presentation and invited ICM to do so at a later Board meeting.”¢ ICM delivered the
presentation on April 3, 2005 in Mar del Plata, Argentina, a few days prior to the scheduled
ICANN Board meeting,’” to an audience of Board members and a number of Board liaisons,
including Tarmizi.”8

7 Ibid.

™ Ibid., 4 (emphasis in the original).

> ICANN, “Special Meeting of the Board,” January 23, 2005, http://www.icann.org/ en/minutes/minutes-24jan05.htm.
7 Ibid.

7 The ICANN Board held its regular meeting in Mar del Plata, Argentina on April 8, 2005.

" ICM, “Request for IRP,” June 6, 2008, at 28, http://www.icann.org/en/irp/icm-v-icann/icm-irp-request-06jun08.pdf.
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Concurrently, the GAC convened in Mar del Plataon April 2-5 in 2005 for the first of three
scheduled meetings in 2005.7° The Mar del Plata Communiqué does not indicate that the GAC
held any discussions related to the sTLDs or the .xxx application specifically.80

On April 3,2005,81 Tarmizi sent a letter to Paul Twomey responding to Twomey’s previous
request for GAC input on December 1, 2004.82 In this letter, Tarmizi stated that the GAC had no
objections to any of the sTLD applications:

No GAC members have expressed specific reservations or comments, in the GAC, about the
applications for sTLDs in the current round. However should sTLDs use ENUM, that should
not interfere with established international policies for the E164 numbering system. ICANN
should ensure that sponsors of sTLDs encompass the entirety of the relevant user
community, and that eventual distortions of competition are effectively avoided.83

Following the April 3 special Board meeting, the Board met again for a regular meeting on April
8,2005 in Mar del Plata.84 The meeting minutes reflect that the Board hoped to reach a decision
within thirty days:

We have had a fairly extensive discussion about .ASIA and .XXX. We continue to evaluate
those. The others will be attended as we can get to them. But, I want to say for the record,
that we will attempt within the next 30 days to come to a conclusion one way or the other
about .ASIA and . XXX.8

Approximately one month later, on May 3, 2005, the Board held another special meeting, and had
a “broad discussion ... whether or not the [.xxx application] met the criteria within the RFP
particularly relating to the definition and coherence of the ‘sponsored community’.”8¢ No
conclusion was reached in these meetings, and “the Board agreed it would discuss this issue
again at the next Board meeting.”8”

On June 1, 2005, the Board held another special meeting and discussed the .xxx application at
length with a “particular focus on the ‘sponsored community’ issues.” 88 At this meeting, the

" GAC, “Meeting 22: Mar del Plata Communiqué,” April 5, 2005,
http://gac.icann.org/system/files/GAC_22_Mar_del_Plata.pdf. The other meetings scheduled for 2005 included: Meeting
23: Luxembourg on July 9-12, 2005, and Meeting 24: Vancouver on November 28 - December 1, 2005. Cf. GAC,
“Meetings,” http://gac.icann.org/meetings.

¥ Ibid.

8 The ICANN meeting minutes on this date and the Tarmizi letter do not indicate whether the letter was written and sent
before or after the Board meeting on this date.

8 Mohamed Sharil Tarmizi to Paul Twomey, April 3, 2005, ICANN Correspondence,
http://www.icann.org/correspondence/tarmizi-to-twomey-03apr05.htm.

® Ibid.

¥ ICANN, “Mar Del Plata Meeting,” April 8, 2005, http://www.icann.org/en/meetings/mardelplata/captioning-BoD-
meeting-08apr05.htm.

¥ Ibid.
% ICANN, “Special Meeting of the Board,” May 3, 2005, http://www.icann.org/en/minutes/minutes-03may05.htm.
¥ Ibid.
¥ ICANN, “Special Meeting of the Board,” June 1, 2005, http://www.icann.org/en/minutes/minutes-01jun05.htm.
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Board resolved to enter into negotiations with ICM for the technical and commercial terms of a
contractual agreement relating to the delegation of the sTLD.8? Whether this resolution indicated
that ICM had adequately met the sTLD sponsorship criteria later became a factual dispute in the
arbitration proceedings under the Independent Review Process beginning in 2008.90

The GAC held its second meeting of the year in Luxembourg on July 7-12, 2005.%1 The
Luxembourg Communiqué does not specifically mention ICM’s application, the proposed .xxx
sTLD, or the Board’s June 1, 2005 resolution to enter into contract negations with ICM. However,
the Luxembourg Communiqué makes the following reference with regard to “new TLDs”:

The GAC notes from recent experience that the introduction of new TLDs can give rise to
significant public policy issues, including content. Accordingly, the GAC welcomes the
initiative of ICANN to hold consultations with respect to the implementation of the new
Top-level Domains strategy. The GAC looks forward to providing advice to the process. The
GAC also encourages the Board to actively consult all constituencies with regard to the
development of this strategy.??

This is the only reference in the Luxembourg Communiqué to the introduction of new TLDs;
there are no references to sTLDs specifically.?3 The phrase “significant public policy issues” is not
defined further in this document.?*

Following the Luxembourg meetings, the ICANN Board met in September and resolved that the
ICANN General Counsel and the CEO and President, “are directed to discuss possible additional
contract provisions or modifications for includion in the .xxx registry agreement” which, among
other things, ensure the “development and implementation of policies consistent with the
principles in the ICM application.”> The ICANN Board posted the first draft registry agreement
for the .xxx sTLD on the ICANN website for public comment on August 9, 2005.9¢

Three days later, on August 12, in a letter addressed to “the ICANN Board,” Tarmizi expressed the
GAC’s discomfort with the possibility of a .xxx sSTLD:

In other GAC sessions, a number of other governments also expressed some concern with
the potential introduction of this TLD. The views are diverse and wide ranging. Although
not necessarily well articulated in Luxembourg, as Chairman, I believe there remains a

¥ Ibid.

% See ICM Request for Independent Review Process, June 6, 2008, http://icann.org/en/irp/icm-v-icann/icm-irp-request-
06jun08.pdf.

I GAC, “Meeting 23: Luxembourg Communiqué,” July 12, 2005,
http://gac.icann.org/system/files/GAC_23_Luxembourg.pdf.

% Ibid.
% Ibid.
* Ibid.
% ICANN, “Special Meeting of the Board,” September 15, 2005, http://www.icann.org/en/minutes/minutes-15sep05.htm.

% CM and ICANN, “.Draft Sponsored TLD Registry Agreement,” August 1, 2005,
http://www.icann.org/en/tlds/agreements/xxx/proposed-xxx-agmt-09aug05.pdf.
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strong sense of discomfort in the GAC about the TLD, notwithstanding the explanations to
date.””

Tarmizi disclosed that he had been “approached by some of the [governments with concerns]”
and had “advised them that apart from the advice given in relation to the creation of new gTLDs
in the Luxemboug Communiqué that implicitly refers to the proposed TLD, sovereign
governments are also free to write direclty to ICANN about specific concerns.” In the same letter,
Tarmizi also asked the Board to “allow time for additional governmental and public policy
concerns to be expressed before reaching a final decision.”?8

Following this, Michael Gallagher, Assisstant Secretary of the US Department of Commerce and
Administrator of the NTIA, wrote to Vint Cerf “to urge the Board to ensure that the concerns of all
members have been adequately heard and resolved before the Board takes action on [the .xxx]
application.”?® The ICANN website’s “Correspondence” pagel® currently dates this letter August
15, 2005.101 The posted digital copy of this letter has two date stamps on it: August 11 and
“received August 15.”102 This letter additionally noted that the Department of Commerce had
received a large number of negative comments from the public regarding the proposed sTLD.103

On August 15, the same day the Gallagher letter was posted to ICANN’s website, ICM officially
requested an additional month to allow ICANN to address the concerns raised by the GAC.104

Consequently, consideration of the proposed agreement was postponed until the September
2005 Board meeting.105

On September 6, 2005, Marcelo de Caralho Lopes, the Secretary of Information Technology Policy
of Brazil, wrote to Mohamed Sharil Tarmizi and stated that “significant impacts in local concerns
have been introduced [as a result of the .xxx proposal] without adequate consultation with
national governments.”1%6 Lopes also requested that “any new decision concerning the
introduction of any other TLDs should only be taken after a careful analysis of the real need for

% Mohamed Sharil Tarmizi to ICANN Board, August 12, 2005, ICANN Correspondence
http://www.icann.org/correspondence/tarmizi-to-board-12aug05.htm.

* Ibid.

% Michael Gallagher to Vint Cerf, August 15, 2005, ICANN Correspondence,
http://www.icann.org/correspondence/gallagher-to-cerf-15aug05.pdf.

% [CANN, “Correspondence,” http://www.icann.org/correspondence.

1" Ibid.

102 During the Berkman team’s interview process, some interviewees noted there was confusion as to whether the letter

was received on August 11 or on August 15, 2005. Compare http://www.icann.org/correspondence/gallagher-to-cerf-
15aug05.pdf with the Correspondence Page date: http://www.icann.org/correspondence.

' Ibid.

1% Stuart Lawley to Vint Cerf, August 15, 2005, ICANN Correspondence, http://www.icann.org/correspondence/lawley-
to-twomey-15aug05.pdf. See also ICM, “Request for Independent Review Process,” June 6, 2010, p 34,
http://icann.org/en/irp/icm-v-icann/icm-irp-request-06jun08.pdf.

' Ibid.

1% Marcelo de Carvalho Lopes to Mohamed Sharil Tarmizi, September 6, 2005, ICANN Correspondence,
http://www.icann.org/correspondence/lopez-to-tarmizi-06sep05.pdf.
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such introduction within the Internet and due consultation” with all affected parties and
governments.107

In a special meeting on September 15, 2005, the Board resolved to continue discussions with ICM
and to address “additional provisions or modifications for inclusion” in the agreement “to ensure
there are effective provisions requiring development and implementation of policies consistent
with the principles in the ICM application.”198 On September 16, Peter Zangl, Deputy Director of
the European Commission’s Information Society, Media Directorate General and a member of the
GAC, wrote to Vint Cerf and asked ICANN to allow the GAC to review the independent evaluators’
reports on the sTLD proposals before the Board reached a final decision on .xxx. Zangl also
requested that the ICANN Board explain their reasons for accepting the ICM’s application in
response to the 2003 RFP round after it was denied in the 2000 “proof of concept” round.109 A
response to this letter was not issued until mid-January 2006.110

Although the proposed .xxx registry agreement was again on the agenda for discussion at the
special meeting of the Board held on October 12, 2005, the meeting minutes do not recount any
discussion concerning the agreement, ICM, or .xxx.111 However, the minutes note that “there was
discussion regarding the nature of other matters on the Board’s agenda and the remaining
agenda items were put over until the next possible time for the Board to take up such matters.”112
Prior to the end of 2005, the ICANN Board held three more meetings: a special meeting on
October 24, a special meeting on November 8, and the Vancouver Meeting in early December.113
The .xxx sSTLD and proposed registry agreement were not listed on the agendas for these
meetings nor mentioned in the meeting minutes.

In a letter to Paul Twomey dated November 23, 2005, Jonas Bjelfvenstam, the State Secretary for
Communications and Regional Policy in Sweden, expressed the Swedish disapproval for the .xxx
domain. Bjelfvenstam almost made the following remarks regarding the GAC’s role in the ICANN
decision-making process:

I know that all TLD applications are dealt with in procedures open to everyone for
comment. However, in a case like this, where public interests clearly are involved, we feel it
could have been appropriate for ICANN to request advice from GAC. Admittedly, GAC could
have given advice to ICANN anyway at any point in time of the process and to my
knowledge, no GAC members have raised the question before the GAC meeting July 9 - 12,

"7 Ibid.

1% [CANN, “Special Meeting of the Board,” September 15, 2005, http://www.icann.org/correspondence/lopez-to-tarmizi-
06sep05.pdf.

19 peter Zangl to Vint Cerf, September 16, 2005, ICANN Correspondence, http://www.icann.org/correspondence/zangl-
to-cerf-16sep05.pdf.

""Vint Cerf to Peter Zangl, January 30, 2005, ICANN Correspondence, http://www.icann.org/correspondence/cerf-to-
zangl-30jan06.pdf.

""" ICANN, “Special Meeting of the Board,” October 12, 2005, http://www.icann.org/en/minutes/minutes-120ct05.htm.
"2 Ibid.
'3 See ICANN, “2005 Board Meetings,”2005, http://www.icann.org/en/minutes/index-2005.html.
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2005, in Luxembourg. However, we all probably rested assure that ICANN'’s negative
opinion on .xxx, expressed in 2000, would stand.

From the ICANN decision on June 1, 2005, there was too little time for GAC to have an
informed discussion on the subject at its Luxembourg summer meeting; one month would
be insufficient time for governments to independently consider and respond to the subject
matter. In this specific case, several countries raised serious concerns at the GAC meeting.
However, there was too little information at hand to have an informed and fruitful
discussion and hence no conclusions were reached on the subject.114

The letter requested that the ICANN Board “postpone conclusive discussion on .xxx until after the
upcoming GAC meeting in November 29-30, 2005, in Vancouver” so that the GAC could discuss
matters. Bjelfvenstam asked the Board to provide “in detail how it means .xxx fulfils the criteria
set in advance (‘criteria for Independent Evaluators’).”115

On the same day, November 23, Paul Twomey responded to Bjelfvenstam’s letter.116 In his
response, Twomey explained that the ICANN Board had put off “any decision on [the .xxx]
application until at least the ICANN Board meeting on 4 December 2005.”117

The GAC’s third and final meeting in 2005 was held over November 28-December 1 in
Vancouver, British Columbia. In the GAC’s Vancouver Communiqué, the only relevant note on the
.xxx application was the following:

The GAC also welcomed a report from ICANN on the status of Board approval of sponsored
TLDs, as well as the Evaluation Report requested by GAC members. In that regard, the GAC
welcomed the decision to postpone the Board’s consideration of the XXX application from
its December 4th, 2005 meeting until such time as the GAC has been able to review the
Evaluation Report and the additional information requested from ICANN.118

2.4 The Role of the GAC in the .xxx Process: 2006

As of January 1, 2006, the Board had not yet voted on the pending .xxx registry agreement. The
next significant events occured following the GAC’s meeting in Wellington in March. Until then,
ICANN continued to negotiate the terms for the proposed .xxx registry agreement while
responding to written communication from the members of the community.

"% Jonas Bjelfvenstam to Paul Twomey, November 23, 2005, ICANN Correspondence,

http://www.icann.org/correspondence/bjelfvenstam-to-twomey-23nov05.htm.
' Thid.

116 paul Twomey to Jonas Bjelfvenstam, November 23, 2005, ICANN Correspondence,
http://www.icann.org/correspondence/twomey-to-bjelfvenstam-23nov05.pdf.

"7 Ibid.

" GAC, “Communiqué 24—Vancouver,” December 1, 2005,
http://gac.icann.org/system/files/GAC_24_Vancouver_Communique.pdf.
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On January 17, 2006, Vint Cerf issued a seven-page letter responding to Peter Zangl’s September
16, 2005 letter.119 In this letter, Cerf highlighted some of the procedural and substantive
differences between the 2000 “proof of concept” round and the 2003 RFP and addressed a
number of issues related to the GAC that were raised in Zangl’s original letter. Cerf explained that
the GAC was first formally informed of the pending sTLD applications in a “1 December 2004
letter from Dr. Twomey” to the GAC which “request[ed] input on the public policy elements of a
number of issues and highlighting major developments in ICANN.”120 Cerf stated that “the
Chairman of the GAC responded to Dr. Twomey on 3 April 2005,” and “noted [in this letter] that,
as of that date, ‘[n]Jo GAC members have expressed specific reservations or comments, in the GAC,
about the applications for sTLDs in the current round.”’12! Cerf then noted that “on 1 June 2005,
the Board voted to begin discussion of proposed commercial and technical terms with ICM” and
that “this decision generated more GAC interest in the application than had been shown
earlier.”122 Cerf also stated that during this time period, Paul Twomey reported to the GAC that
“no comments had been received from governments regarding the application” and the GAC had
not “raised the issue in any formal comment to ICANN, such as by inclusion in a Communiqué.”123
Finally, Cerf pointed out that the next formal correspondence received by ICANN was the August
12,2005 letter from the GAC Chairman that described the overall discomfort of the GAC.124

On February 11, 2006, Paul Twomey sent Mohamed Sharil Tarmizi a letter that was essentially
identical in substance to the letter Vint Cerf sent to Peter Zangl on January 17.125 In addition to
summarizing the Board’s interaction with the GAC to date, the Twomey letter also noted that
ICANN had “received letters from some members of the Governmental Advisory Committee
(GAC) about the ... application submitted by ICM Registry for .xxx” and summarized the ICM
application and the Board'’s interaction with the GAC since the application was received in
2004.126

On March 17, 2006, Peter Zangl replied to Vint Cerf’s January 17, 2006 letter.127 In his letter,
Zangl thanked Cerf for the reply and acknowledged that ICANN is responsible for making the
final decision. Zang] also made the following remarks:

" Vint Cerf to Peter Zangl, January. 17, 2006, ICANN Correspondence, http://www.icann.org/correspondence/cerf-to-
zangl-30jan06.pdf. See also Peter Zangl to Vint Cerf, September 16, 2005, ICANN Correspondence,
http://www.icann.org/en/correspondence/zangl-to-cerf-16sep05.pdf.

120 Ibid., 2. The letter also includes a hyperlink to the Paul Twomey letter sent to Mohamed Sharil Tarmizi on December 1,
2004.

2! Ibid., 2-3 (some punctuation omitted).
" Ibid., 3.

' Tbid.

" Thid.

125 paul Twomey to Mohamed Sharil Tarmizi, February 11, 2006, ICANN Correspondence,
http://www.icann.org/correspondence/twomey-to-tarmizi-16feb06.pdf. Cf. Vint Cerf to Peter Zangl, January 17, 2006,
http://www.icann.org/en/correspondence/cerf-to-zangl-30jan06.pdf.

126 Ibid.

"7 Peter Zangl to Vinton Cerf, March 17, 2006, ICANN Correspondence, http://www.icann.org/en/correspondence/zangl-
to-cerf-17mar06.pdf. See also Vint Cerf, to Peter Zangl, January 17, 2006,
http://www.icann.org/en/correspondence/cerf-to-zangl-30jan06.pdf.
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I would emphasize however that the request for additional information made by the GAC in
Vancouver results from the conclusion of the evaluation team that a number of the
applications, including .xxx ‘do not meet all of the selection criteria’ and that, moreover,
their ‘deficiencies cannot be remedied within the applicant’s proposed framework’.
Importantly, the evaluators recommend that ICANN not consider these applications
further’,

In order to carry about our duties effectively in the GAC therefore, you will understand why
it would be useful to know why the Board decided to proceed with the application, in
particular given such explicit advice from the evaluators. I note and appreciate the
extensive information you have provided in your letter about the Board’s deliberations, but
I do not feel that this specific question is succinctly addressed. | would be grateful therefore
if there is additional information that you, on behalf of the Board, can share with us on
these issues.

On March 20, 2006, John M. R. Kneuer, the Acting Assistant Secretary at the US Department of
Commerce and Acting Assistant Secretary for the NTIA, wrote to Mohamed Sharil Tarmizi.l28 His
letter advised the GAC that the proposed .xxx registry agreement did not reflect a number of key
commitments offered by ICM within the contract’s provisions and requested that the GAC bring
this to the attention of the ICANN Board prior to the Wellington, New Zealand meeting.12° The
letter also included a description of the provisions that the NTIA said were not reflected in the
agreement.130

On March 25, 2006, Stuart Lawley, ICM’s CEO, sent a letter to Tarmizi responding to the
comments made by the NTIA on March 20.131 In this letter, Lawley stated that the letter from the
NTIA was incorrect and argued that the issues raised by the NTIA were already addressed by a
number of specific commitments that had been negotiated between ICANN and ICM.132

A few days after the exchange of letters, the GAC met in Wellington, New Zealand.!33 The
Wellington Communiqué expressed the most critical remarks with regard to the .xxx application
to date by the GAC. In particular, the Communiqué stated that “the GAC does not believe the
February 11 letter provides sufficient detail regarding the rationale for the Board determination
that the application had overcome the deficiencies noted in the Examination Report.”134 The
Communiqué further requested “a written explanation of the Board decision, particularly with
regard to the sponsored community and public interest criteria outlined in the sponsored top-

% John M. R. Kneuer to Mohamed Sharil Tarmizi, March 20, 2006, ICANN Correspondence,
http://www.icann.org/correspondence/kneuer-to-tarmizi-20mar06.pdf.

' Ibid.
" Ibid.

B! Stuart Lawley to Mohamed Sharil Tarmizi, March 25, 2006, ICANN Correspondence,
http://www.icann.org/correspondence/lawley-to-tarmizi-25mar06.pdf.

" Ibid.

'3 GAC, “Communiqué 25—Wellington,” March 28, 2006,
http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf.

134 Ibid,, 3. See also Paul Twomey to Mohamed Sharil Tarmizi, February 16, 2006, ICANN Correspondence,
http://www.icann.org/en/correspondence/twomey-to-tarmizi-16feb06.pdf.
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level domain selection criteria.”35 The Communiqué also stated that ICM committed to “a range
of public interest benefits as part of the bid to operate the .xxx domain” and that “these
undertakings have not yet been included as ICM obligations in the proposed .xxx Registry
Agreement.” It also listed a number of such provisions that the GAC wanted to be addressed.13¢

In a separate section of the Wellington Communiqué, titled “GAC-ICANN Board Cooperation,” the
Communiqué noted that “the GAC acknowledges that there is a need for the GAC to consider
changes in its working methods in order to enable it to interact more routinely with the ICANN
Board and the community.”137

The day after the GAC Communiqué was issued, the ICANN Board held its regular meeting in
Wellington.138 At this meeting, the Board resolved that “the President and the General Counsel
are directed to analyze all publicly received inputs” and “to continue negotiations with [ICM].”139
The resolution stated that the President and General Counsel also are “to ensure that the TLD
sponsor will have in place adequate mechanisms to address any potential registrant violations of
the sponsor’s policies,” evaluate the proposed amendments to the registry agreement and
provide the Board with recommendations.140

On April 28, 2006, the ICANN Board held a special meeting and discussed, among other things,
the status of the proposed .xxx sTLD registry agreement.141 John Jeffrey, the ICANN General
Counsel, provided an update on the negotiations and the changes that had been made to the
proposed registry agreement since the Wellington meetings. Jeffrey noted that ICM had provided
“a final version of their proposal for a response to all concerns from the community and relating
to the GAC Communiqué.”?42 Vint Cerf indicated that he would like to “have an up or down vote at
the 10 May Meeting.”143 John Jeffrey also stated that that “the ICM version [of the proposed
agreement], including a letter from ICM, would be published later that day for public
comment.”144

Mohamed Sharil Tarmizi, who was present at this Board meeting, “requested an update on
whether there would be a response to the GAC regarding the items that set out in the
Communiqué in Wellington.” Paul Twomey stated that “a response would be provided before the
10 May Meeting.”14> Over the remainder of the Board meeting, the minutes indicate the Board
members discussed concerns regarding the proposed registry agreement, including the manner

135 Ibid.
136 Ibid.
7 Ibid., 2-3.

38 [CANN, “Meeting of the Board, Wellington, NZ,” March 31, 2006, http://www.icann.org/en/minutes/minutes-
31mar06.htm.

" Ibid.
0 Ibid.

"I ICANN, “Special Meeting of the ICANN Board,” 18 April, 2006, http://www.icann.org/en/minutes/minutes-
18apr06.htm.

12 bid.
3 Ibid.
' Ibid.
1% Ibid.
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of compliance and whether policy enforcement provisions would be sufficient to cover a
community “as complex as the adult entertainment community.”146

Paul Twomey sent a letter addressed to Tarmizi and members of the GAC on May 4, 2006.147 The
letter stated that Twomey was writing in response to the GAC’s request for information
regarding the decision to proceed with the .xxx negotiations in June 2005. In this letter the ICANN
Board again directed the GAC to the “11 February letter to explain ‘the Board decision,
particularly with regard to the sponsored community and public interest criteria.”148 The letter
further stated that “it is important to note that the Board decision as to the .xxx application is still
pending” and that the June 2005 decision only permitted the ICANN staff to enter into
negotiations for a proposed registry agreement. Twomey explained that this decision did not
prejudice “the Board’s right to evaluate the resulting contract and to decide whether it meets all
of the criteria before the Board including public policy advice such as the Board either approves
or rejects the registry agreement relating to the .xxx application.”14° The remainder of the letter
explained the process of evaluation again as explained in the February 11 letter and, in
particular, noted that “in all instances where the evaluators’ negative reports were reevaluated
by the Board of Directors, the applicants answered all questions and clarified issues that had
been of concern to the evaluators to the satisfaction of a majority of the Board.”150

On May 9, 2006, Martin Boyle, the UK Representative to the GAC, sent a letter to Vint Cerf as a
follow-up to the discussions held at the Wellington meeting.151 The letter describes the “firm
view [of the UK] that if the dot.xxx domain name is to be authorized, it would be important that
ICANN ensures the benefits and safeguards proposed by the registry, ICM, including the
monitoring all dot.xxx content and rating of content on all servers pointed to by dot.xxx, are
genuinely achieved from day one.”152 Boyle also pointed out that “it will be important for the
integrity of ICANN’s position as final approving authority. . . to be seen as able to intervene
promptly and effectively if for any reason failure on the part of ICM in any of these fundamental
safeguards.”153

Also on May 9, 2006, Tim Ruiz, Vice President of GoDaddy, sent a letter to ICANN to “encourage
the ICANN Board to consider the proposed .xxx Registry Agreement only in regards to how it
addresses the public policy concerns raised by the GAC.”154 Ruiz also stated that the current

' Ibid.

47 John Jeffrey to Mohamed Sharil Tarmizi and members of the GAC, May 4, 2006, ICANN Correspondence,
http://icann.org/correspondence/twomey-to-tarmizi-04may06.pdf. See also Paul Twomey to Mohamed Sharil Tarmizi,
February 11, 2006, http://icann.org/en/correspondence/twomey-to-tarmizi-16feb06.pdf.

' Ibid.
¥ Ibid.
"% Ibid.

! Martin Boyle to Vint Cerf, May 9, 2010, ICANN Correspondence, http://www.icann.org/correspondence/boyle-to-cerf-
09may06.htm.

"% Ibid.
' Ibid.

'* Tim Ruiz to ICANN, May 9, 2010, ICANN Correspondence, http://www.icann.org/correspondence/ruiz-to-board-
09may06.pdf.
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round of TLD expansion was still not complete after two years and notes that “this fact will
certainly discourage future applicants for new sponsored or un-sponsored gTLDs.”155

On May 10, 2006, the Board held a special meeting and voted on the proposed .xxx registry
agreement, following a “detailed discussion” of the agreement terms, including the promises
made by ICM in support of the proposal, concerns regarding ICANN’s ability to enforce the terms
through a contractual framework, the sponsorship criteria, GAC advice and community input.156
By a 9-5 vote, the ICANN Board resolved to reject the current draft of the .xxx registry agreement
(but not ICM’s application as a whole), citing concerns about the agreement’s enforceability, the
sponsorship criteria, and other concerns voiced in the public comments received.157 ICM filed a
Request for Reconsideration on the same day;!58 however, after ICANN invited ICM to submit a
revised draft of the registry agreement, ICM withdrew its Request.159

Stuart Lawley, President of ICM, sent a letter to Vint Cerf on May 30, 2006 expressing his
disappointment at the Board’s decision and at “the lack of communication from ICANN” on the
current status of the application. Lawley noted that after reviewing the Board’s voting transcript
he was “convinced” that “certain misconceptions prevented the Board from reaching a balanced
and equitable judgment on the agreement.” In particular, Lawley described the May 9 letter from
Martin Boyle, the UK GAC representative, as being “mischaracterized.” Lawley also stated that
ICM was still committed to the project and had filed an expedited request for reconsideration.
Finally, Lawley outlined an ICM initiative that “enable[s] certain responsible members of the
online adult entertainment community . . . to submit a request to reserve a particular domain for
their subsequent registration should ICANN authorize ICM to operate .XXX"160

Between June 2006 and January 1, 2007, ICANN has no public records of GAC correspondence
regarding the proposed .xxx registry agreement or the sTLD application. Additionally, the .xxx
proposed registry agreement was not mentioned in any Board meeting minutes during this time
period.

2.5 The Role of the GAC in the .xxx Process: 2007

On January 5, 2007, ICANN posted a “revised proposed” .xxx registry agreement between ICANN
and ICM for public comments until February 5, 2007.161 On February 2, 2007, Tarmizi sent a
letter to Vint Cerf in response to the January 5 announcement.162

' Ibid.
1% ICANN, “Special Meeting of the Board,” May 10, 2006, http://www.icann.org/en/minutes/minutes-10may06.htm.

T ICANN, “Voting Transcript of Board Meeting,” May 10, 2006, http://www.icann.org/en/minutes/voting-transcript-
10may06.htm.

¥ ICM, “Request for Reconsideration of Board Action,” May 10, 2006,
http://www.icann.org/en/committees/reconsideration/icm-06-4 /petition-20may06.pdf.

1% 1CM, “Request for Reconsideration 06-4: Letter from ]. Beckwith Burr to Reconsideration Committee,” October 29,
2006, http://www.icann.org/en/committees/reconsideration/withdrawal-of-request-06-4-290ct06.htm.

190 Stewart Lawley to Vint Cerf, May 30, 2006, ICANN Correspondence,
http://www.icann.org/en/correspondence/lawley-to-cerf-30may06.htm.

' ICANN Announcement, “ICANN Publishes Revised Proposed Agreement on .XXX,” January 5, 2007,
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The letter stated that the “GAC convened a teleconference on 17 January 2007 to discuss its
reaction to [the call for comments]” and that the participating GAC members on the call “noted
that the modifications to the proposed agreement are intended to address public policy issues
raised by the GAC in its Wellington, New Zealand Communiqué of March 2006.” The letter also
pointed out that “it is unlikely that the GAC will be in a position to provide any comments on .Xxx,
above and beyond that provided in the Wellington Communiqué, before the next meeting in
Lisbon.”163

The letter also stated that, despite the ICANN President’s letters sent on February 11 and May 4,
2006, the GAC had requested “written clarification from the ICANN Board regarding its decision
June 1 2005” and “reiterate[s] the GAC’s request for a clear explanation of why the ICANN Board
is satisfied that the .xxx application has overcome the deficiencies relating to the proposed
sponsorship community.”164 The letter also requested that ICANN provide the GAC with
confirmation that the proposed .xxx registry agreement contained enforceable provisions
covering “all of ICM Registry’s commitments.”

Finally, Tarmizi's letter suggested that it would be appropriate for the GAC and the ICANN Board
to hold “face-to-face discussions” in Lisbon in March 2007. In his concluding remarks, Tarmizi
again stated that several GAC members remained “emphatically opposed from the public policy
perspective to the introduction of an .xxx sTLD”"—as was noted in the Wellington Communiqué—
and that such sentiments were not contingent on the “specificities of the agreement.”165

Two special meetings of the ICANN Board were held between February 5, 2007 and the March
2007 Lisbon meetings. The first meeting, held on February 12, 2007, included a lengthy
discussion of the proposed .xxx agreement, which covered community and public comments,
status of advice from the GAC, including a “clarification of the letter from the GAC Chair and
Chair-Elect” and whether additional public policy advice was to be expected, and how ICM
measures up to the RFP criteria.166

Some of the notable points raised during this meeting were that more than 200,000 emails had
been sent to ICANN and more than 1,300 comments had been submitted to the public comment
forums since the initial ICM application. Of these, 600 comments and 55,579 emails had been
received since the January 5, 2007 posting of the proposed registry agreement. The Board also
discussed the extent of the burden being placed on ICM to show that the entire sponsoring
community supports the creation of the .xxx domain. Some Board members raised what they
described as a recent lack of support for the defined community observed in negative emails and
public comments. Ultimately, the Board resolved that “a majority of the Board has serious
concerns” about the underlying sponsored community support, and that ICM should provide

122 Mohamed Sharil Tarmizi to Vint Cerf, February 2,2007, ICANN Correspondence,
http://www.icann.org/en/correspondence/tarmizi-to-cerf-02feb07.pdf.
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1 Ibid.
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further information to ICANN to help determine whether the sponsorship criteria had been met.
Tarmizi stated during this meeting that the February 2, 2007 letter sent to Vint Cerf served as the
GAC'’s official advice on the current proposed registry agreement.

ICM responded on March 8, 2007 to the Board’s request for information and provided a list of
“pre-reservants” compiled from the last six months.167 This list was generated through ICM’s
“pre-reservation” initiative, which Stuart Lawley had discussed in his May 30, 2006 letter to Vint
Cerf.168 Attached to the letter were over 75,000 pre-reservations of domain name strings
specifically requested by webmasters, totaling 546 pages. A number of statistics in favor of
community sponsorship were also noted in this letter.

The Board held its next special meeting on March 12, 2007. At this meeting, the Board engaged in
another lengthy discussion concerning the proposed .xxx registry agreement and whether the
sponsorship criteria had been met. The Board meeting minutes noted that most members felt the
Board should hold off voting on the application until, or after, the Lisbon meeting, which was two
weeks away. The minutes also indicated that, again, Tarmizi noted that the Board could seek
“additional advice from the GAC” prior to the Lisbon meetings, but such a request would need to
be made “expeditiously.” Tarmizi also noted that some GAC members remained adamantly
against the creaton of the .xxx sTLD.16°

The GAC representatives at this meeting (Tarmizi and Janis Karklins) asked if a response to the
GAC’s request for more information on the Board’s June 2005 decision would be provided prior
to the Lisbon meetings. In response, “the Chairman said that a response would be provided”; the
minutes stated that “this was confirmed by Paul Twomey,” who pointed out that some previous
letters were responsive to the GAC’s requests and some “additional clarity around the GAC’s
advice could be presented on this matter.”170

The GAC request was answered on March 14, 2007, in a one-page letter from Vint Cerf.17! Cerf
again noted that the communications from ICANN on February 11 and May 4, 2006 contained the
information the GAC requested. Cerf also stated that the Board was “still reviewing the materials
and ha[d] not made a determination as to whether the revisions to the ICM Registry contract
contain the necessary enforceable provisions.” Cerf acknowledged that some members of the GAC
were opposed to the creation of the .xxx sSTLD and that they had requested that the final decision
be delayed until the Lisbon meetings.

197 Stuart Lawley to Vint Cerf and ICANN Board, March 8, 2007, ICANN Correspondence,
http://www.icann.org/correspondence/cover-letter-pre-reservation-aatt.pdf.

' Stuart Lawley to Vint Cerf, May 30, 2006, ICANN Correspondence, http://www.icann.org/en/correspondence/lawley-
to-cerf-30may06.pdf.

' Ibid.
' Ibid.

! Vint Cerf to Mohamed Sharil Tarmizi, March 14, 2007, ICANN Correspondence,
http://www.icann.org/correspondence/cerf-to-tarmizi-karklins-14Mar07.pdf.
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The GAC Lisbon meetings were held in late March. The Lisbon Communiqué was issued on March
28, 2007.172 With regard to .xxx, the Lisbon Communiqué remarked that the “Wellington
Communiqué remains a valid and important expression of the GAC’s views on .xxx” and that the
GAC “does not consider the information provided by the Board to have answered the GAC
concerns as to whether the ICM application meets the sponsorship criteria.”173

The Communiqué also brings attention to the Canadian government’s comments, which had been
posted to the ICANN public forums. These comments raised concerns that ICANN was moving
towards an “ongoing management and oversight role regarding Internet content, which would be
inconsistent with its technical mandate.”174

Following the GAC meetings in Lisbon, the ICANN Board also held a meeting on March 30,
2007.175 During this meeting, the Board determined that the ICM application failed to meet the
sponsored community criteria in the RFP specification and, based on the extensive public policy
issues raised in the GAC Communiqués, it would not be appropriate for the Board to approve the
ICM application or the revised agreement. Consequently, the Board voted to reject the ICM
application in its entirety.

2.6 Perceptions of the GAC’s Role in the .xxx Process Based on Berkman Case
Study Interviews

Individuals who have been interviewed in the course of developing this case study shared
different observations regarding the interaction between the GAC and the ICANN Board during
the evaluation of the .xxx application. Some interviewees suggested a clash of institutional
cultures that inhibited better communication. Others cited a lack of appreciation on the part of
the ICANN Board for the role of the GAC and the difficult political challenges faced by an inter-
governmental body, all with domestic constituencies to which they must answer. Other observers
indicated that the schedule of the policy-making process did not allow sufficient time for GAC to
offer advice to the ICANN Board. Some of those interviewees described a lack of clarity regarding
what constituted GAC advice to the ICANN Board. Others suggested that the GAC did not offer
timely advice on the .xxx decision because members believed that the case was closed.176

' GAC, “Communiqué 28—Lisbon,” March 28, 2007, 4,
http://gac.icann.org/system/files/GAC_28_Lisbon_Communique.pdf.

1 Ibid.
' Ibid. at 5.

' ICANN, “Meeting of the ICANN Board, Lisbon,” March 28, 2007, http://www.icann.org/en/minutes/resolutions-
30mar07.htm#_Toc36876524.

¢ Interviews, September and October 2010.
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3 The Independent Review Panel: ICM v. ICANN

3.1 Independent Review Requests and the Independent Review Panel in
ICANN'’s Bylaws

The Independent Review Panel (IRP) is one of three existing mechanisms purposed for the
review of ICANN Board activities and decisions (the other two mechanisms are the Ombudsman
and Reconsideration Requests). Article IV, Section 3 of the ICANN Bylaws states that, “any person
materially affected by a decision or action by the Board that he or she asserts is inconsistent with
the Articles of Incorporation or Bylaws may submit a request for independent review.”!”” Once
submitted, a request for independent review is “referred to an Independent Review Panel (IRP)”
which compares the “contested actions of the Board to the Articles of Incorporation and Bylaws”
and ultimately declares “whether the Board has acted consistently with” the provisions contained

. 178
therein.

At the request of either disputing party, the request for independent review can be heard by a
three-member panel of arbiters; however, if the parties do not opt for a three-member panel, the
request is considered by a one-member pamel.179 In either case, the panel that considers the
request for independent review has the power to:

a) requestadditional written submissions from the party seeking review, the Board, the
Supporting Organizations, or from other parties;

b) declare that an action or inaction of the Board was inconsistent with the Articles of
Incorporation or Bylaws; and

c¢) recommend that the Board stay any action or decision, or that the Board take any

interim action, until such time as the Board reviews and acts upon opinion of the IRp.'%

The IRP makes “its final declaration based solely on the documentation, supporting materials,

! The

“party not prevailing shall ordinarily be responsible for bearing all costs of the IRP Provider,” and
»182

and arguments submitted by the parties” and “specifically designate[s]” a prevailing party.18

“each party shall bear its own expenses.

To date, ICM v. ICANN is the only request for independent review that has been heard by an IRP

on the merits.183 In this case, the IRP consisted of a three-member panel of arbitrators contracted

" ICANN Bylaws, Article IV, Section 3(2), August 5, 2010, http://icann.org/en/general /bylaws.htm.

'8 Ibid., Article IV, Section 3. As a side note, use of the term “IRP” appears to be used differently in documents and either
refers to the “Independent Review Process” or the “Independent Review Panel.” Except where otherwise noted, this
report intends the term IRP to refer to the Independent Review Panel.

' Ibid.

130 Ibid., Article IV, Section 3(8).

'8! Ibid., Article IV, Section 3(12).

'8 Ibid., Article IV, Section 3(12).

'8 See ICANN, “IRP,” http://www.icann.org/en/irp

27}



Exhibit R-45

Accountability and Transparency at ICANN: An Independent Review
Appendix D: The .xxx Domain Case and ICANN Decision-Making Processes

by the International Centre for Dispute Resolution.'** The panel included Judge Stephen M.

Schwebel, Jan Paulson, and Judge Dickran Tevrizian.185

3.2 ICM’s Request for Independent Review

On June 6, 2008, ICM submitted a request for independent review, alleging that ICANN acted in a
manner “inconsistent with its Articles of Incorporation and Bylaws” by improperly administering
the 2003 RFP and rejecting ICM’s .xxx application in March 2007."%¢ 1cM requested for the IRP to
declare that: (1) ICANN’s March 2007 rejection of the ICM application was inconsistent with the
ICANN Bylaws and Articles of Incorporation, (2) ICANN “must immediately execute a registry
agreement on terms and conditions substantially similar to ICM’s draft registry agreement
posted on ICANN’s website on February 6, 2007,” and (3) the IRP’s “determination regarding
whether any of ICANN’s actions were inconsistent with ICANN’s Articles of Incorporation and
Bylaws is binding on ICANN."'¥7

In support of these allegations, ICM argued that several events throughout ICANN’s evaluation of
the .xxx application were inconsistent with the Articles of Incorporation and Bylaws.
Additionally, ICM argued that the five reasons ICANN gave in support of its rejection were
inconsistent with the Articles of Incorporation, Bylaws, and the way the other applicants were

treated.188

Primarily, ICM argued that the June 1, 2005 Board decision constituted an approval of the ICM
proposal in light of the RFP criteria, including the sponsorship criteria.'® 1ICM argued that ICANN
had used a “two-step” process with the other applicants, whereby applicants were first approved
on the merits of the RFP criteria, “followed by registry agreement negotiation” and execution.'”*
According to ICM, the .xxx application was the only application that deviated from this process by
reopening the sponsorship criteria.'*! ICM also stated that there was a lack of “evidence before
the Board that ICM’s support in the community was eroding."192 Ultimately, ICM claimed that
“ICANNSs reopening of the sponsorship criteria—which it did only to ICM—was unfair,
discriminatory, and pretextual, and a departure from transparent, fair, and well documented
policies.”

'% See ICANN, “Resolutions Adopted at Special ICANN Board Meeting” Special Meeting of the Board via Telephone 19
April 2004 http://www.icann.org/en/minutes/resolutions-19apr04.htm, when the ICANN Board designated the
International Centre for Dispute Resolution as the Independent Review Provider..

'% Declaration of the Independent Review Panel, ICDR. Case No. 50 117 T 00224 08, (February 19, 2010) (hereinafter
referred to as the “IRP Declaration”), available at http://www.icann.org/en/irp/icm-v-icann/irp-panel-declaration-
19feb10-en.pdf.

'% 1CM, “Request for Independent Review Process,” June 8, 2008, http://icann.org/en/irp/icm-v-icann/icm-irp-request-
06jun08.pdf.

"7 Ibid., 1-2 (emphasis added).

138 |RP Declaration, 45.

'® Ibid. See also ICM, “Request for Independent Review Process.”
10 1CM, “Request for Independent Review Process,” 25-26.

P! Ibid.

192 IRP Declaration, 45.
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The IRP request also claimed that the independent evaluations identified greater deficiencies in
other sTLD applications (including .jobs and .mobi) and accepted those proposals with
comparatively little resistance from ICANN.193 For example, ICM stated that “following the
negotiations, the proposed .travel and .jobs registry agreements were posted on the I[CANN
website on 24 March 2005, and were approved two weeks later, on 8 April 2005.”19¢ According to
the IRP request, “the process for each application still followed the original two-step process of
critera approval followed by registry agreement negotiation” and in “no case other than with the
xxx application” did the Board later reverse its decision after it had voted in favor of
negotiations.195

As additional evidence, ICM claimed “several ICANN senior officials and Board members,”
including Vint Cerf, Kurt Pritz, and Joichi Ito made comments that reflected that the June 1, 2005
decision was a determination that ICM had satisfied the RFP criteria.1% In particular, ICM claimed
that Cerf had “informed the GAC that ICM’s application had satisfied the selection criteria” at the
July 2005 ICANN meeting in Luxembourg.197

Finally, the IRP request pointed out that “the GAC was invited to and was often represented at
meeting in which ICM’s application (and others) were discussed and debated” and furthermore
“[the GAC] was regularly provided with briefing papers regarding the sTLD RFP process, and it
was permitted to participate in the Board’s discussions regarding ICM’s application.”1?8 The core
of this argument focuses on the lack of “any objects to the .xxx sTLD ... at the outset, when the
sTLD evalutation criteria were debated and ultimately approved” and when “ICANN resolved to
commence registry agreement negotiations with ICM.”199 ICM alleged in the IRP Request that the
GAC raised no objections to the creation of .xxx and that it was only after the United States
Department of Commerce began voicing its concerns in March 2006 that the GAC began to take a
dissenting view, expressed mainly in its correspondence with ICANN and in the Wellington and
Lisbon Communiqués.z00

The IRP request also referenced statements from ICANN Board members who raised doubts
about the decision on March 30, 2007 to reject ICM’s proposal. Peter Dengate Thrush was quoted
as saying that ICANN’s argument that .xxx does not represent a “sponsored commmunity” was
“particularly thin,” and that “if ICANN is going to raise this kind of objection, then it better think
seriously about getting out of the business of introducing new TLDs.”201 Similarly, Susan
Crawford argued that if no consensus existed against the .xxx TLD in the adult community,

1% Ibid.,, 25.

% Ibid.

1% Ibid., 25-26.
1% Ibid., 29.

7 Ibid., 29.

"% Ibid., 30.

' Ibid., 31.

0 bid., 37.

! Ibid., 46.
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then,“given our mandate to create TLD competition, we have no authority to block the addition of
this TLD to the root.”202

ICM also argued that ICANN had never precisely identified what “public policy” issues were

raised by the ICM agreement that would warrant the rejection of the application in its ent:irety.zo3

In particular, ICM claimed that ICANN’s interpretation of the Wellington Communiqué and
governmental correspondence, which had asserted that ICM was to take responsibility for

“enforcing the world’s various and different laws concerning pornography” was “sufficiently

absurd as to have been made in bad faith” and discriminatory.zo4

Among the remaining arguments, ICM also contended that its proposed registry agreement
contained sufficient provisions to address child pornography issues and detailed mechanisms
that would permit the identification and filtration of illegal or offensive content. Moreover, ICM
claimed that ICANN’s view that the ICM proposal raised “significant law enforcement compliance
issues” indicated that the “GAC was requiring ICM to enforce local restrictions on access to illegal
and offensive content and if [ICM] proved unable to, ICANN would have to do so.” According to
ICM, the GAC'’s advice required ICANN to impose responsibilities on ICM that were inconsistent
with ICANN’s technical mandate.

3.3 ICANN's Response to ICM’s Request for Independent Review

ICANN filed its “Response to ICM’s Request for Independent Review” on September 8, 2008.°% In
response to ICM’s allegations of inconsistency, ICANN argued that: (1) ICANN’s consideration of
the ICM proposal was “more open and transparent than one would find in virtually any other
context in conjunction with any other organization”; (2) the June 1, 2005 decision to enter into
negotiations did not bind ICANN to award ICM a registry agreement and retained the ability to
reject ICM’s application; and (3) ICANN could have rejected the application solely based on the
recommendations from the Independent Evaluation Panel, but instead attempted to work

“closely and in good faith with ICM to cure apparent problems with the application and

ultimately decided such problems could not be addressed by the agreement."zo6

Additionally, ICANN argued that the “Bylaws support a deferential standard of review” to be

applied in the Independent Review Process, “particularly with respect to ICM’s claims.”*’” On this
point, ICANN argued that “as long as the Board’s discussions are open and transparent, its

22 Ibid., 47.
% Ibid., 46.
2% 1bid.

25 ICANN, “ICANN’s Response to ICM’s IRP Request,” September, 8, 2008, http://www.icann.org/en/irp/icm-v-
icann/icann-response-to-icm-request-08sep08.pdf.

2% Ipid., 3-4.
27 Ibid., 4.
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decisions are made in good faith, and the relevant parties have been given an opportunity to be

heard, there is a strong presumption that the Board’s decisions are appropriate."zo8

In support of these arguments, ICANN included an explanation of its “decision-making processes”
and “process for independent review” within its response.2%? In this section, ICANN argued that
“the Independent Review Process is not a form of traditional dispute resolution, i.e., mediation or
arbitration,” and described the Independent Review Process as a mechanism “intended to
provide the community with a formal process for reviewing specific decisions of the ICANN
Board.” ICANN pointed to Article IV, Section 3(15) of its Bylaws and claimed that the “IRP’s
declaration is not binding on the parties” and “the Board, ‘where feasible,” is only required to
“consider the IRP’s declaration at the Board’s next meeting.”210 ICANN also pointed out that “the
Bylaws expressly provide that the Independent Review should be conducted via ‘email and
otherwise via the Internet to the maximum extent feasible.” On this point, ICANN argued that “the
Independent Review Process does not specifically contemplate the need for a live hearing.”211

ICANN’s central factual contention was that its initial approval of the ICM proposal in 2005 and
the subsequent contract negotiations were tentative and did not constitute a commitment to
award a registry agreement. ICANN argued that its negotiations with ICM were intended to
determine whether the terms of a registry agreement could satisfy the ICANN Board’s concerns
about the proposal’s compliance with the sTLD sponsorship criteria. “The entire premise of ICM’s
request—that proceeding to contract negotiations amounted to a guarantee that ICM would
obtain a contract for the .XXX TLD—is simply false.”212

ICANN argued further that its final rejection of ICM’s proposal in 2007 “came after extensive
review, analysis and debate among ICANN Board members” and was not a sign of capriciousness
in its decision-making processes. Instead, ICANN argued its decision reflected the following
reasons:

a) ICM’s application and revised agreement failed to meet, among other things, the
“sponsored community” requirement of the RFP specification;

b) [The Board’s decision was based] on the extensive public comment and the GAC’s
Communiqués, the agreement raised considerable public policy issues/concerns. The
application and agreement did not resolve the issues raised by the GAC’s Communiqués,
and the Board did not believe the public policy concerns could be credibly resolved with
the mechanisms proposed by ICM;

c) The application raised significant law enforcement compliance issues because of
countries’ varying laws relating to content and practices that define the nature of the
application; and

2% Ibid.

* Ibid,, 5.
2% 1bid., 9.
! 1bid.,9.
2 1bid., 4.
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d) The Board agreed with the GAC’s Lisbon Communiqué, that under the revised
agreement, there are credible scenarios that lead to circumstances in which ICANN
would be forced to assume an ongoing management and oversight role regarding
content on the Internet, which is inconsistent with its technical mandate.213

ICANN requested that the IRP declare that the ICANN Board’s decisions, “absent a showing of bad
faith,” are entitled to deference from ICM and the IRP.214 Additionally, ICANN argued that,
contrary to ICM’s claims, it acted in full accord with its Bylaws and its Articles of Incorporation.z15

3.4 Establishing the IRP Process

The IRP process is governed by the International Arbitration Rules of the American Arbitration
Association’s International Centre for Dispute Resolution (ICDR) with supplementary procedural
216 The ICANN Bylaws offer the IRP provider, ICDR,
considerable latitude to “establish operating rules and procedures.” In terms of the procedural

modifications specifically tailored to ICANN.

aspects of the Independent Review, the ICANN Bylaws state the following:

In order to keep the costs and burdens of independent review as low as possible, the IRP

should conduct its proceedings by e-mail and otherwise via the Internet to the maximum

extent feasible. Where necessary, the IRP may hold meetings by telephone.217

In its “Response to ICM’s Request for Independent Review,” ICANN argued that this provision
indicated that the “Independent Review Process does not specifically contemplate the need for a
live hearimg."218 Additionally, ICANN argued that this provision also provided the option for a
quick, low cost review, conducted over telephone and email.

The Berkman team was unable to locate an official document on record in which the IRP, ICM, or
ICANN acknowledge a resolution to these questions raised by ICANN. However, according to
interviewees, the IRP apparently determined in an unpublished decision that although the
Bylaws and Supplementary Procedures encourage conducting the Independent Review quickly
over telephone, Internet, and other electronic means, the procedures give the ICDR panelists
clear discretion to hold live hearings.219 Indeed, what followed was a twenty-month full
arbitration process with full documentation, witness testimony, expert opinion and cross-
examination.

*" Ibid., 38-39.

** Ibid., 39 ff.

* Ibid.,, 43 ff.

1 ICDR, “Supplementary Procedures for ICANN Independent Review Process,” http://www.adr.org/sp.asp?id=32197.
"7 ICANN Bylaws, Article IV, Section 3(10), August 5, 2010, http://icann.org/en/general/bylaws.htm.

7' JCANN, “ICANN’s Response to ICM’s IRP Request,” September 8, 2008, http://www.icann.org/en/irp/icm-v-
icann/icann-repsonse-to-icm-request-08sep08.pdf.

Y Interviews, September and October 2010.
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3.5 Memorial on the Merits, Witness Statements, and Expert Reports

On January 22, 2008, ICM filed its memorial on the merits, outlining ICANN’s organizational
history and its successive calls for proposals for new TLDs. ICM reaffirmed its argument that
ICANN had violated its Articles of Incorporation and its Bylaws and that ICANN’s actions were
inconsistent with “relevant principles of International Law” and “relevant principles of California
law.”220 [CM also submitted testimony from Stuart Lawley (Chairman and President of ICM), J.
Beckwith (“Becky”) Burr (former advisor to the FTC, former advisor to the NTIA, and legal
counsel to ICM in connection with its 2004 sTLD submission), Elizabeth Williams (consultant to
ICANN during its solicitations for TLD proposals), Milton Mueller (professor at the Syracuse
University School of Information Studies), and Jack Goldsmith (professor at Harvard Law
School).z21

In its response to ICM’s memorial on the merits, ICANN argued that ICM had mischaracterized
the laws applying to the IRP proceedings, that ICM’s factual claims were incorrect, and that
ICANN had acted in complete accord with its Articles of Incorporation and its Bylaws.222 I[CANN
also submitted testimony from Vint Cerf (then-VP at Google, former Chairman of the Board at
ICANN), Paul Twomey (then-CEO and President of ICANN, former Chairman of the GAC),
Alejandro Pisanty (former Board member of ICANN), and David Caron (professor of law at UC
Berkeley, arbitrator).223

3.6 The IRP’s Declaration

On February 19, 2010, the IRP decided 2-1 in favor of 1CM.>** Three key holdings came from this
decision. First, the panel determined that the holdings of the IRP are advisory in nature and do
not constitute binding arbitral awards.”> Second, the panel determined that “the actions and
decisions of the ICANN Board are not entitled to deference whether by application of the
‘business judgment rule’ or otherwise; they are to be appraised not deferentially but
objectively."226 Finally, the IRP also determined that “the Board of ICANN in adopting its
resolutions of June 1, 2005, found that the application of ICM Registry for the .xxx TLD met the

. . o . 9227
required sponsorship criteria.

0 ICANN, “ICM’s Memorial on the Merits,” January 22, 2009, http://www.icann.org/en/irp/icm-v-icann/icm-memorial-
on-merits-22jan09-en.pdf, iv - v.

21 ICANN, “Witness Statements and Expert Report Submitted in Support of ICM’s Memorial on the Merits,” January 22,
20009, http://www.icann.org/en/irp/icm-v-icann/supporting-documentation-for-icmmemorial-22jan09-en.pdf.

2 ICANN, “ICANN’s Response to ICM’s Memorial on the Merits,” May 8, 2009, http://www.icann.org/en/irp/icm-v-
icann/icann-response-for-icm-memorial-on-merits-08may09-en.pdf.

2 [CANN, “Witness Statements and Expert Report submitted in support of ICANN’s Response to ICM’s Memorial on the
Merits,” May 8, 2009, http://www.icann.org/en/irp/icm-v-icann/supporting-documentation-icann-response-08may09-
en.pdf.

¥ ICANN, “Independent Review Panel Declaration,” February 19, 2010, http://www.icann.org/en/irp/icmv-icann/irp-
panel-declaration-19feb10-en.pdf.

 bid., 70.
220 1bid.
27 1bid.
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The IRP noted that although there “is a measure of ambiguity in the pertinent provisions of the
Bylaws,” the use of the phrase “to declare whether an action or inaction of the Board was
inconsistent” supported an interpretation that IRP decisions were intended to be advisory, and
not binding on the ICANN Board. In particular, the IRP likened this to a recommendation rather
than a binding order. Moreover, the IRP also described the provision of Article 1V, Section 3(15),
which states, “where feasible, the Board shall consider the IRP declaration at the Board’s next
meeting” as a “relaxed temporal proviso” where the Board has “to do no more than consider the
IRP declaration.” **® Ultimately, the Board found that the loose nature of the language

n229 Next, the IRP determined that
Independent Review is conducted de novo and, thus, “ICANN Board decisions do not enjoy a
deferential standard of review."230 On this point, the IRP determined that the Articles of
Incorporation and Bylaws, which require, among other things, “ICANN to carry out its activities

“emphasize[d] that [the IRP declaration] is not binding.

in conformity with relevant principles of international law, do not specify or imply that the
International Review Process provided for shall (or shall not) accord deference to decisions of
the ICANN Board.” The IRP also found that that as a California corporation, ICANN may call on the

“business judgment rule” when relevant provisions in the Articles of Incorporation and Bylaws

. 231
are otherwise absent.

After analyzing the events surrounding the June 1, 2005 Board decision to enter into negotiations

with ICM, the IRP determined that the “reconsideration of sponsorship criteria, once the Board

had found them to have been met, was not in accord with documented policy."232

3.7 IRP Process Observations Based on Berkman Case Study Interviews

As previously noted, the ICM request for independent review was the first to be heard by an IRP. The
case poses several questions related to the IRP process and the interpretation of the relevant sections of
the Bylaws.

Given the cost and lengthiness of the IRP proceedings, several interviewees questioned whether the
IRP provides an accessible and widely applicable means for reviewing the ICANN Board’s decisions.
Some interviewees stated that the high cost of the proceedings meant that it offers a venue for only the
wealthiest of participants and is not a viable option for the vast majority of ICANN stakeholders.
Others asserted that the cost, risk, and duration of the IRP will mean that no others will be likely to
appeal ICANN decisions via this mechanism, even among those with the financial resources to do

233
SO.

In addition to the questions raised about limits of the IRP as an accountability mechanism, others
questioned how ICANN’s interpretation of the process reflects on ICANN’s commitment to

% Ibid., 61 (emphasis added).
** Ibid.

> Ibid.

*! Ibid., 62.

> Ibid., 68.

3 Interviews, September and October 2010.
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accountability. Some interviwees expressed the belief that ICANN's interpretation of the IRP—
that the process should not entail live testimony, that ICANN should be offered deference under
the business judgment rule, and that the IRP’s decision should not be binding on the ICANN
Board—was inconsistent with an organization with a mandate to ensure that it is accountable to
its stakeholders.234

Perceptions also varied with regard to the ultimate effectiveness of the IRP as an accountability
mechanism in this specific case. Some asserted that this process demonstrated accountability,
given that an applicant for a new TLD was able to initiate the review process and argue their case
on the merits before independent arbitrators, and in doing so compelled ICANN to defend the
basis of its actions. Moreover, IRP’s decision appears to have convinced ICANN to reverse its
decision. Other interviewees expressed the opinion that the absense of a binding resolution from
the IRP is indicative of the fundamental lack of accountability at ICANN.235

4 Interviews, September and October 2010.

3 Interviews, September and October 2010.
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EXECUTIVE SUMMARY

The Affirmation of Commitments (AoC)' requires ICANN to conduct recurring
reviews of its deliberations and operations “to ensure that the outcomes of its
decision-making will reflect the public interest and be accountable to all
stakeholders.” To date, reviews have been conducted and Recommendations
presented to the ICANN Board of Directors (the Board) by the first Accountability
and Transparency Review Team (ATRT1),” the WHOIS Review Team (WHOIS-
RT)’ and the Security Stability and Resiliency Review Team (SSR-RT).*

As the AoC mandates, a second Accountability and Transparency Review Team
(ATRT2) was convened in 2013 and hereby presents Final Report and
Recommendations Public Comment. ATRT2 performed three fundamental tasks
under the AoC:

a. assessed ICANN’s implementation of Recommendations of the three prior
AoC Review Teams;

b. offered new Recommendations to the ICANN Board to further improve
ICANN’s accountability and transparency;’ and

c. offered Recommendations concerning improvements to the Review
process itself.

In conducting its review, ATRT2 engaged an Independent Expert, InterConnect
Communications (ICC), to provide analysis and recommendations concerning the
Generic Names Supporting Organization (GNSO) Policy Development Process
(PDP). ICC'’s final report (attached as Appendix A) helped inform ATRT2’s
understanding of this important aspect of bottom up, multistakeholder governance.
For clarity, the ICANN Board is required to act only on Recommendations offered by
ATRT2.

ATRT2 OBSERVATIONS

The following questions guided ATRT2 assessment of ICANN’s accountability and
transparency:

A.  Whatis the objective of this Review?

1
2
3
4

http://www.icann.org/en/about/agreements/aoc/affirmation-of-commitments-30sep09-en htm
http://www.icann.org/en/about/aoc-review/atrt/1, December 2010.
http://www.icann.org/en/about/aoc-review/whois, May 2012.
http://www.icann.org/en/about/aoc-review/ssr, June 2012.

> Specifically, the AoC states that “each of the foregoing reviews shall consider the extent to which the
assessments and actions undertaken by ICANN have been successful in ensuring that ICANN is acting
transparently, is accountable for its decision-making, and acts in the public interest. Integral to the
foregoing reviews will be assessments of the extent to which the Board and staff have implemented the
recommendations arising out of the other commitment reviews.”
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The ultimate purpose of successfully implementing AoC Review Team
Recommendations is to create a “culture of accountability and transparency”
throughout ICANN. ATRT?2 endeavored to identify how clearly ICANN employees
and Directors understand how their respective roles, responsibilities and daily
activities relate directly to accountability and transparency. ATRT2 also examined
the effect that implementation of Recommendations has had on the perspective of
ICANN’s Board and staff and on the work of the community.

B. What is the current environment?

ICANN is experiencing significant growth in resources, global engagement and
geographic presence. Such growth creates fundamental challenges for any
organization. ICANN is also in the process of launching over 1,000 new generic Top
Level Domains (gTLDs), and the community is engrossed in related policy and
implementation processes.

For ICANN, which is somewhat unique as a bottom-up, multistakeholder organization
that coordinates a global resource and whose decisions must take into account the
public interest, a deepening of accountability and transparency at this time is essential
not only to its successful growth but also to its long term viability.

C. Where does ICANN need to go from here?

In an increasingly challenging global Internet governance environment, ICANN
should strive to establish itself as the benchmark of accountability and transparency.
The AoC Review Teams are an example of stakeholders working together on equal
footing. As such, they provide ICANN with an opportunity to set a global standard of
multistakeholder governance.

Going forward, ATRT2 believes that [CANN must:

a. establish and apply clear metrics and benchmarks against which
improvements in accountability and transparency can be measured;

b. communicate clearly and consistently about its accountability and
transparency mechanisms and performance; and

c¢. improve and prioritize its AoC Review processes.

ATRT2 RECOMMENDATIONS

ATRT?2 offers the following Final Recommendations for Public Comment. These
Recommendations fall into two categories: 1) “New” Recommendations arising from
issues that were addressed by ATRT1; and 2) “New” Recommendations arising from
issues that were not addressed by ATRT1 Recommendations. With respect to
WHOIS-RT and SSR-RT Recommendations, ATRT2 provides only an assessment of
ICANN’s implementation of those Recommendations (see Appendix B and Appendix
C, respectively). Any "new" Recommendations on the substance of those reviews
will be offered by the forthcoming WHOIS-RT2 and SSR-RT2.
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All of the following Recommendations focus on issues that should be addressed by
the ICANN Board, but they are not necessarily presented in a hierarchical order.
ATRT?2 believes that these Recommendations are important and, to the extent
accepted by the Board, should be treated as a strategic priority. To that end, [CANN
should create an implementation plan and publish it to the Community. ATRT2
wishes to emphasize that the observations appearing in ATRT2's assessments and
elsewhere in the body of the Report should be duly considered by the Board and
afforded all due weight in ongoing and future implementation efforts.

New ATRT2 Recommendations arising from issues addressed by ATRT1

1.

The Board should develop objective measures for determining the quality of
ICANN Board members and the success of Board improvement efforts, and
analyze those findings over time.

Category: Board Performance and Work Practices; see Report Section 1

The Board should develop metrics to measure the effectiveness of the Board’s
functioning and improvement efforts, and publish the materials used for
training to gauge levels of improvement.

Category: Board Performance and Work Practices; see Report Section 3

The Board should conduct qualitative/quantitative studies to determine how
the qualifications of Board candidate pools change over time, and should
regularly assess Director's compensation levels against prevailing standards.

Category: Board Performance and Work Practices; see Report Section 4

The Board should continue supporting cross-community engagement aimed at
developing an understanding of the distinction between policy development
and policy implementation. Develop complementary mechanisms whereby
the Supporting Organizations and Advisory Committees (SO/AC) can consult
with the Board on matters, including but not limited to policy, implementation
and administrative matters, on which the Board makes decisions.

Category: Policy/ Implementation/ Executive Function Distinction; see
Report Section 5 (ATRT2 suggests that the terminology "policy v.
implementation" be consistently used and that reference to "executive
function" or "administrative function" be dropped for purpose of clarity.)

The Board should review redaction standards for Board documents, Document
Information Disclosure Policy (DIDP) and any other ICANN documents to
create a single published redaction policy. Institute a process to regularly
evaluate redacted material to determine if redactions are still required and if
not, ensure that redactions are removed.

Category: Decision Making Transparency and Appeals Processes; see Report
Section 6
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Governmental Advisory Committee (GAC)-related recommendation
Increased transparency of GAC-related activities

6.1. ATRT2 recommends that the Board work jointly with the GAC, through the
Board-GAC Recommendation Implementation Working Group (BGRI working
group), to consider a number of actions to make its deliberations more transparent
and better understood to the ICANN community. Where appropriate, [CANN
should provide the necessary resources to facilitate the implementation of specific
activities in this regard. Examples of activities that the GAC could consider to
improve transparency and understanding include:

a. Convening “GAC 101” or information sessions for the ICANN community, to
provide greater insight into how individual GAC members prepare for [CANN
meetings in national capitals, how the GAC agenda and work priorities are
established, and how GAC members interact intersessionally and during GAC
meetings to arrive at consensus GAC positions that ultimately are forwarded
to the ICANN Board as advice;

b. Publishing agendas for GAC meetings, conference calls, etc., on the GAC
website seven days in advance of the meetings and publishing meeting
minutes on the GAC website within seven days after each meeting or
conference call;

c. Updating and improving the GAC website to more accurately describe GAC
activities, including intersessional activities, as well as publishing all relevant
GAC transcripts, positions and correspondence;

d. Considering whether and how to open GAC conference calls to other
stakeholders to observe and participate, as appropriate. This could possibly be
accomplished through the participation of liaisons from other ACs and SOs to
the GAC, once that mechanism has been agreed upon and implemented;

e. Considering how to structure GAC meetings and work intersessionally so that
during the three public ICANN meetings a year the GAC is engaging with the
community and not sitting in a room debating itself;

f. Establishing as a routine practice agenda setting calls for the next meeting at
the conclusion of the previous meeting;

g. Providing clarity regarding the role of the leadership of the GAC; and,

h. When deliberating on matters affecting particular entities, to the extent
reasonable and practical, give those entities the opportunity to present to the
GAC as a whole prior to its deliberations.

6.2. ATRT2 recommends that the Board work jointly with the GAC, through the
BGRI, to facilitate the GAC formally adopting a policy of open meetings to
increase transparency into GAC deliberations and to establish and publish clear
criteria for closed sessions.

6.3. ATRT2 recommends that the Board work jointly with the GAC, through the
BGRI, to facilitate the GAC developing and publishing rationales for GAC
Advice at the time Advice is provided. Such rationales should be recorded in the
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GAC register. The register should also include a record of how the ICANN Board
responded to each item of advice.

6.4. The Board, working through the BGRI working group, should develop and
document a formal process for notifying and requesting GAC advice (see ATRT1
Recommendation 10).

6.5. The Board should propose and vote on appropriate bylaw changes to
formally implement the documented process for Board-GAC bylaws consultation
as developed by the BGRI working group as soon as practicable (see ATRT1
Recommendation 11).

Increase support and resource commitments of government to the GAC (see ATRT 1
Recommendation 14)

6.6. ATRT2 recommends that the Board work jointly with the GAC, through the
BGRI working group, to identify and implement initiatives that can remove
barriers for participation, including language barriers, and improve understanding
of the ICANN model and access to relevant ICANN information for GAC
members. The BGRI working group should consider how the GAC can improve
its procedures to ensure more efficient, transparent and inclusive decision-making.
The BGRI working group should develop GAC engagement best practices for its
members that could include issues such as: conflict of interest; transparency and
accountability; adequate domestic resource commitments; routine consultation
with local Domain Name System (DNS) stakeholder and interest groups; and an
expectation that positions taken within the GAC reflect the fully coordinated
domestic government position and are consistent with existing relevant national
and international laws.

6.7. ATRT2 recommends that the Board work jointly with the GAC, through the
BGRI working group, to regularize senior officials’ meetings by asking the GAC
to convene a High Level meeting on a regular basis, preferably at least once every
two years. Countries and territories that do not currently have GAC
representatives should also be invited and a stock-taking after each High Level
meeting should occur.

6.8. ATRT2 recommends that the Board work jointly with the GAC, through the
BGRI working group, to work with ICANN’s Global Stakeholder Engagement
group (GSE) to develop guidelines for engaging governments, both current and
non-GAC members, to ensure coordination and synergy of efforts.

6.9. The Board should instruct the GSE group to develop, with community
input, a baseline and set of measurable goals for stakeholder engagement that
addresses the following:

a. Relationships with GAC and non-GAC member countries, including the
development of a database of contact information for relevant government
ministers;

b. Tools to summarize and communicate in a more structured manner
government involvement in ICANN, via the GAC, as a way to increase the
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transparency on how ICANN reacts to GAC advice (e.g. by using information
in the GAC advice register);

c. Making ICANN’s work relevant for stakeholders in those parts of the world
with limited participation; and,

d. Develop and execute for each region of the world a plan to ensure that local
enterprises and entrepreneurs fully and on equal terms can make use of
ICANN’s services including new gTLD’s.

Category: GAC Operations and Interactions; see Report Section 8
7. Public Comment Process

7.1. The Board should explore mechanisms to improve Public Comment through
adjusted time allotments, forward planning regarding the number of consultations
given anticipated growth in participation, and new tools that facilitate
participation.

7.2. The Board should establish a process under the Public Comment Process
where those who commented or replied during the Public Comment and/or Reply
Comment period(s) can request changes to the synthesis reports in cases where
they believe the staff incorrectly summarized their comment(s).

Category: Decision Making Transparency and Appeals Process; see Report
Section 9

8. To support public participation, the Board should review the capacity of the
language services department versus the community need for the service using Key
Performance Indicators (KPIs) and make relevant adjustments such as improving
translation quality and timeliness and interpretation quality. ICANN should
implement continuous improvement of translation and interpretation services
including benchmarking of procedures used by international organizations such as the
United Nations.

Category: Multilingualism; see Report Section 10

9. Consideration of decision-making inputs and appeals processes

9.1. ICANN Bylaws Article XI should be amended to include the following
language to mandate Board Response to Advisory Committee Formal Advice:

The ICANN Board will respond in a timely manner to formal advice
from all Advisory Committees, explaining what action it took and the
rationale for doing so.

9.2. Explore Options for Restructuring Current Review Mechanisms

The ICANN Board should convene a Special Community Group, which
should also include governance and dispute resolution expertise, to discuss
options for improving Board accountability with regard to restructuring of the
Independent Review Process (IRP) and the Reconsideration Process. The
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Special Community Group will use the 2012 Report of the Accountability
Structures Expert Panel (ASEP) as one basis for its discussions. All
recommendations of this Special Community Group would be subject to full
community participation, consultation and review, and must take into account
any limitations that may be imposed by ICANN’s structure, including the
degree to which the ICANN Board cannot legally cede its decision-making to,
or otherwise be bound by, a third party.

9.3. Review Ombudsman Role

The Board should review the Ombudsman role as defined in the bylaws to
determine whether it is still appropriate as defined, or whether it needs to be
expanded or otherwise revised to help deal with the issues such as:

a. A role in the continued process of review and reporting on Board and
staff transparency.

b. A role in helping employees deal with issues related to the public
policy functions of ICANN, including policy, implementation and
administration related to policy and operational matters.

c. Arole in fair treatment of ICANN Anonymous Hotline users and other
whistleblowers, and the protection of employees who decide there is a
need to raise an issue that might be problematic for their continued
employment.

9.4. Develop Transparency Metrics and Reporting

The Board should ensure that as part of its yearly report, ICANN include,
among other things, but not be limited to:

a. A report on the broad range of Transparency issues with supporting
metrics to facilitate accountability.

b. A discussion of the degree to which ICANN, both staff and
community, are adhering to a default standard of transparency in all
policy, implementation and administrative actions; as well as the
degree to which all narratives, redaction, or other practices used to not
disclose information to the [ICANN community are documented in a
transparent manner.

c. Statistical reporting to include at least the following elements:
1. requests of the Documentary Information Disclosure Policy
(DIDP) process and the disposition of requests.
il.  percentage of redacted-to-unredacted Board briefing
materials released to the general public.

iil.  number and nature of issues that the Board determined
should be treated confidentially.

iv.  other ICANN usage of redaction and other methods to not
disclose information to the community and statistics on
reasons given for usage of such methods.
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d. A section on employee “Anonymous Hotline” and/or other
whistleblowing activity, to include metrics on:

1. Reports submitted.
ii.  Reports verified as containing issues requiring action.
iii.  Reports that resulted in change to ICANN practices.

e. An analysis of the continued relevance and usefulness of existing
transparency metrics, including

i.  Considerations on whether activities are being geared

toward the metrics (i.e. “teaching to the test”) without

contributing toward the goal of genuine transparency.

ii.  Recommendations for new metrics.

9.5. The Board should arrange an audit to determine the viability of the ICANN
Anonymous Hotline as a whistleblowing mechanism and implement any
necessary improvements.

The professional external audit should be based on the Section 7.1 and
Appendix 5 - Whistleblower Policy of the One World Trust Independent
Review of 2007° recommendations to establish a viable whistleblower
program, including protections for employees who use such a program, and
any recent developments in areas of support and protection for the
whistleblower. The professional audit should be done on a recurring basis,
with the period (annual or bi-annual, for example) determined upon
recommendation by the professional audit.

The processes for [CANN employee transparency and whistleblowing should
be made public.

Category: Decision Making Transparency and Appeals Processes; see Report
Section 11

New Recommendations from ATRT2

10.  The Board should improve the effectiveness of cross-community
deliberations.

10.1. To enhance GNSO policy development processes and methodologies to
better meet community needs and be more suitable for addressing complex
problems, ICANN should:

a. In line with ongoing discussions within the GNSO, the Board should develop
funded options for professional services to assist GNSO policy development
WGs. Such services could include training to enhance work group leaders'
and participants' ability to address difficult problems and situations,
professional facilitation, mediation, negotiation. The GNSO should develop
guidelines for when such options may be invoked.

® http://www.icann.org/en/about/transparency/owt-report-final-2007-en.pdf
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b. The Board should provide adequate funding for face-to-face meetings to
augment e-mail, wiki and teleconferences for GNSO policy development
processes. Such face-to-face meeting must also accommodate remote
participation, and consideration should also be given to using regional ICANN
facilities (regional hubs and engagement centers) to support intersessional
meetings. Moreover, the possibility of meetings added on to the start or end of
ICANN meetings could also be considered. The GNSO must develop
guidelines for when such meetings are required and justified, and who should
participate in such meetings.

c. The Board should work with the GNSO and the wider ICANN community to
develop methodologies and tools to allow the GNSO policy development
processes to utilize volunteer time more effectively, increasing the ability to
attract busy community participants into the process and also resulting in
quicker policy development.

10.2. The GAC, in conjunction with the GNSO, must develop methodologies to
ensure that GAC and government input is provided to ICANN policy development
processes and that the GAC has effective opportunities to provide input and
guidance on draft policy development outcomes. Such opportunities could be
entirely new mechanisms or utilization of those already used by other stakeholders
in the ICANN environment. Such interactions should encourage information
exchanges and sharing of ideas/opinions, both in face-to-face meetings and
intersessionally, and should institutionalize the cross-community deliberations
foreseen by the AoC.

10.3. The Board and the GNSO should charter a strategic initiative addressing the
need for ensuring more global participation in GNSO policy development
processes, as well as other GNSO processes. The focus should be on the viability
and methodology of having the opportunity for equitable, substantive and robust
participation from and representing:

a. All ICANN communities with an interest in gTLD policy and in particular,
those represented within the GNSO;

b. Under-represented geographical regions;
c. Non-English speaking linguistic groups;
d. Those with non-Western cultural traditions; and

e. Those with a vital interest in gTLD policy issues but who lack the financial
support of industry players.

10.4. To improve the transparency and predictability of the policy development
process the Board should clearly state to what degree it believes that it may
establish gTLD policy’ in the event that the GNSO cannot come to closure on a

7 This is not referring to Temporary Policies established on an emergency basis to address security or
stability issues, a right that the Board has under ICANN agreements with contracted parties.
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specific issue, in a specified time-frame if applicable, and to the extent that it may
do so, the process for establishing such gTLD policies. This statement should also
note under what conditions the Board believes it may alter GNSO Policy
Recommendations, either before or after formal Board acceptance.

10.5. The Board must facilitate the equitable participation in applicable ICANN
activities, of those ICANN stakeholders who lack the financial support of industry
players.

Category: Cross-Community Deliberations; See Report Section 13
Effectiveness of the Review Process

11.1. Institutionalization of the Review Process

The Board should ensure that the ongoing work of the AoC reviews, including
implementation, is fed into the work of other ICANN strategic activities wherever
appropriate.

11.2. Coordination of Reviews

The Board should ensure strict coordination of the various review processes so as
to have all reviews complete before next ATRT review begins, and with the
proper linkage of issues as framed by the AoC.

11.3. Appointment of Review Teams

The Board should ensure that AoC Review Teams are appointed in a timely
fashion, allowing them to complete their work in the minimum one (1) year period
that the review is supposed to take place, regardless of the time when the team is
established. It is important for ICANN to factor in the cycle of AoC reviews; the
Review Team selection process should begin at