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I INTRODUCTION

This Court has twice provided the Coalition for ICANN Transparency (“CFIT” or
“Plaintiff”) with explicit instructions as to how to replead its claims. Each time, however, CFIT has
failed to follow these instructions or amend its pleadings to state a claim. Accordingly, this third
attempt to state a claim demonstrates uncquivocally that this action should be dismissed with
prejudice.

On June 8, 2006, the Court tentatively granted the motions of Defendants VeriSign, Inc.
(“VeriSign™) and the Internet Corporation for Assigned Names and Numbers (“ICANN”)
(collectively, “Defendants™) to dismiss CFIT’s first amended complaint. The Court’s tentative
order specifically identified two significant defects in CFIT’s pleading: (1) CFIT failed to plead
facts establishing a relevant market for “Expiring Domain Names Registration Services;” and
(2) CFIT failed to allege facts showing predatory or exclusionary conduct by Defendants in any
relevant market. See Tentative Order Granting Defendants’ Motions to Dismiss (“June 8 Tentative
Order™), attached as Exhibit 1 to the Declaration of Angel L. Tang (“Tang Decl.”), at 13, 14-18.
Defendants’ motions remain pending before the Court.

Now, over four months after the Court’s tentative order, CFIT secks leave to file yet another
amended complaint. CFIT’s proposed third complaint, however, does not correct, or attempt to
correct, the deficiencies identified in the Court’s June 8 Tentative Order.' The Proposed Second
Amended Complaint (“Proposed SAC™) contains no new factual allegations of alleged predatory or
exclusionary conduct. Second, the Proposed SAC’s new allegations with respect to the Expiring
Domain Names Registration Services market consist of further assertions that certain domain names

may be considered more or less valuable to potential registrants -- a *“fact” the Court already has

! For the convenience of the Court, VeriSign attaches as Exhibit 2 to the Tang Decl. a redlined
document comparing the allegations of CFIT’s Proposed Second Amended Complaint to the
allegations of the First Amended Complaint. While, at first glance, it appears as though CFIT
amended its complaint to add 28 paragraphs, those additions are illusory. The bulk of CFIT"s
additions result from the subdivision and renumbering of paragraphs that were already included in
the previous complaint. (Compare, e.g., FAC 7 to Proposed SAC 19 8-9; FAC Y 99 to Proposed
SAC Y 117-121; FAC ¥ 102 to Proposed SAC 9 124-125; and FAC ¥ 103 to Proposed SAC 9§
126-128.) Where additional allegations exist, they are insufficient to cure the fatal deficiencies of
CFIT’s claims, as will be discussed below.
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